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CHAPTER  XX. 

estates  upon  condition 

Article  1. 
Nature  and  Effect. 

%  736.  Definition.  §  743.  Sale    of    Intoxicants  —  Other 

§  737.  Condition  Precedent  and  Sub-  Undesirable  Business. 

sequent.  g  743.  Performance  of  the  Condition 

§  788.  Creation  of  a  Condition.  Becoming  Impossible. 

§  789.  Condition    Subsequent  —  Con-  §  744.  Condition  in  Restraint  of  Mar- 

struction.  riage. 

§  740.  Eestriction  as  to  Alienation.  §  745.  Exemption     From     Grantee's 

§  741.  Right  to  Enjoy  a  Conditional  Debts. 

Estate.  §  746.  Time  of  Performance. 

§  736.  Definition. — Estates  upon  condition  are  such  as 
have  a  quahfication  annexed  to  them,  by  which  they  may, 
upon  the  happening  of  a  particular  event,  be  created,  or 
enlarged,  or  destroyed. '  They  are  divided  into  estates  upon 
condition  implied  and  expressed." 

Express  conditions  are  those  which  are  created  by  ex- 
press words. '  Implied  conditions  are  those  which  the  law 
supposes  the  parties  to  have  had  in  mind  at  the  time  the 
transaction  was  entered  into,  though  no  condition  was 
expressed,*  and  are  generally  annexed  to  certain  estates  as 
an  invariable  incident.' 

The  doctrine  of  estates  upon  condition  in  law,  is  of  feu- 
dal extraction,  and  resulted  from  the  obligations  arising 
out  of  the  feudal  relations. 

The  rents  and  services  of  the  feudatory  were  considered 
as  conditions  annexed  to  his  fief,  and  strictly  construed. 
If  the  vassal  was  in  default,  by  the  non-payment  of  rent 
or  non-performance  of  any  feudal  duty  or  service,  the  lord 

'4  Kent's  Com.  121;  Co.  Lltt.  201a. 

^Litt.  sec.  325. 

'Co.  Litt.  328. 

*8heppard's  Touch.  117. 

»  Co.  201a;  Vanhorn  v.  Dorrance,  2  Dall.  (Pa.)  304. 
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might  resume  the  fief,  and  the  rents  and  services  were  im- 
plied conditions  inseparable  from  the  estate.  The  remedy 
for  breach  of  the  condition  was  confined  to  the  resumption 
of  the  estate  by  the  donor  and  his  heirs,  and  that  resump- 
tion must  be  made  by  judicial  process." 

Three  remedies  exist  when  there  is  a  iion-performance  of 
condition; — the  grantor  may  re-enter,  bring  an  action  for 
damages,  or  file  a  bill  in  equity  for  specific  performance  of 
the  condition  of  the  covenants." 

§  737.  Condition  Precedent  and  Subsequent. — Precedent 
conditions  are  those  which  are  to  be  performed  before  the 
estate  vests,  or  the  obligation  commences,  or  the  bequest 
takes  effect.  A  bond  to  convey  land  on  the  payment  of  the 
purchase-money  is  an  example  of  a  condition  precedent. 

Subsequent  conditions  are  those  whose  effect  is  not  pro- 
duced until  after  the  vesting  of  the  estate  or  bequest  or  the 
commencement  of  the  obligation.  A  mortgage  with  a  con- 
dition defeating  the  conveyance  in  a  certain  event  is  a  com- 
mon example  of  a  condition  subsequent.  All  conditions 
must  be  either  precedent  or  subsequent.  The  character  of 
a  condition  in  this  respect  does  not  depend  upon  the  pre- 
cise form  of  words  used,  nor  upon  the  position  of  the 
words  in  the  instrument.  The  question  is  whether  the  con- 
ditional event  is  to  happen  before  or  after  the  principal. 
The  word  "if"  implies  a  condition  precedent  unless  con- 
trolled by  other  words.' 

A  condition  precedent  is  one  which  is  to  be  performed  be- 
fore some  right  dependent  thereon  accrues,  or  some  act  de- 
pendent thereon  is  performed.  If  the  condition  prevents 
the  estate  from  vesting  if  not  performed  there  can  be  no 
reverter  and  the  grantee  takes  no  title.*  A  condition  sub- 
sequent does  not  prevent  the  estate  from  vesting  and, 
therefore,  upon  the  breach,  the  grantor  cannot  again  have 
the  title  except  by  a  reverter  based  upon  the  breach  and  a 

1 4  Kent's  Com.  133. 

*  Stuyvesant  s.  Mayor,  11  Paige  (N.  Y.),  415. 

2 Does.  Carter,  8 Term  R.  57;  Doe  v.  Bevan,  3  Maule  &  Sel.  358;  Jackson 
».  Corliss,  7  Jolins.  (N.  Y.)  531;  TJnderliill  ».  Railroad  Co.,  30  Barb.  (N.  Y.) 
455;  Burnett  v.  Strong,  36  Miss.  116. 

*Stocl£ton  V.  Weber,  98  Cal.  433. 
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re-entry  therefor;'  but  when  the  grantee  performs  the  con. 
dition  the  land  vests  in  him.' 

A  condition  following  the  grant  of  a  life  estate  in  land 
prohibiting  its  conveyance  by  the  grantee  during  his  hfe- 
time  is  a  condition  subsequent,  if  effectual  for  any  purpose, 
and  to  defeat  the  estate  to  which  it  is  annexed,  it  must  be 
taken  advantage  of  by  the  grantor.' 

So  where  the  fee  of  the  land  vests  on  delivery  of  the  deed 
in  trust,  subject  to  divestiture  should  there  be  a  failure  to 
comply  with  the  condition  specified,  it  is  a  condition  subse- 
quent.* 

§  738.  Creation  of  a  Condition. — No  particular  words 
are  necessary  to  create  a  condition  so  long  as  they  indicate 
the  intention  of  the  parties;  "on  condition"  is  a  common 
form  of  commencing.  Three  phrases  are  given  by  the  old 
writers  by  the  use  of  which  a  condition  was  created  with- 
out words  giving  a  right  of  re-entry.  These  were  sub  con- 
ditione — on  condition,  proviso  iia  quod  —  provided  always, 
ita  quod — so  that. '  Among  the  words  used  to  create  a  con- 
dition where  a  clause  of  re-entry  was  added  were,  quod  si 
contingat — if  it  shall  happen,  pro — for,  si — if,  causa  —  on 
account  of. 

But  to  create  a  condition  in  a  grant,  apt  and  appropriate 
words  must  be  appended  to  the  grant  which  ex  vi  termini 
import  that  the  vesting  or  the  continuance  of  the  estate  is 
to  depend  upon  the  condition. '  And  an  estate  upon  condition 
cannot  be  created  except  when  the  terms  of  the  grant  will 
admit  of  no  other  reasonable  interpretation.'  So  a  recital  in 
a  deed  that  it  is  in  consideration  of  a  certain  sum,  and  that 
the  grantee  is  to  do  a  certain  thing,  does  not  make  an  estate 
upon  condition,  not  being  in  terms  upon  condition  nor  con- 
taining a  clause  of  re-entry  or  forfeiture.     A  clause  in  a 

'  Stockton  «.  Weber,  98  Cal.  483. 

'Bailey  v.  "Wells,  82  Iowa,  131. 

'  Hayward  ®.  Kinney,  84  Mich.  591. 

*  Chute  'B.  Washburn,  44  Minn.  312. 
'Litt.  331;  Sheppard's  Touch.  125. 

•  Craig  v.  Wells,  11  K.  Y.  820;  Jackson  ®.  McClallan,  8  Cow.  (N.  Y.)  296; 
Cullen  ».  Sprigg,  83  Cal.  56;  Miller  v.  Board,  67  Miss.  651. 

'  Cullen  V.  Sprigg,  83  Cal.  56;  Poitevent  v.  Supervisors,  58  Miss.  810.  y^ 
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deed  stating  that  it  is  made  with  express  stipulations  that 
a  dweUing  house  of  not  less  than  a  certain  amount  shall  be 
put  upon  the  land  within  a  certain  time  has  been  held  not 
to  constitute  a  condition.'  And  a  recital  in  a  deed  that  it 
is  made  for  and  in  consideration  of  a  prior  agreement  be- 
tween the  parties,  accompanied  by  a  provision  following 
the  granting  clause  that  it  is  upon  certain  further  express 
terms,  conditions  and  reservations  contained  in  such  agree- 
ment does  not  create  an  estate  upon  condition  subsequent, 
there  being  no  provision  for  re-entry  for  breach  of  such 
terms  appended  to  the  grant,  that  the  absolute  title  granted 
shall  cease  upon  such  breach.' 

Conditions  in  grants  are  not  favored  in  law,  and,  hence, 
they  must  be  clearly  expressed,"  and  not  raised  by  mere  in- 
ference and  argument."  But  a  condition  may  be  created  by 
any  words  which  show  a  clear  and  unmistakable  intention 
on  the  part  of  the  grantor  to  create  an  estate  on  condition, 
regard  being  had  to  the  whole  of  the  deed  in  which  they 
occur.  The  word  "condition"  need  not  be  used,  but  words 
importing  a  condition  must  be  used,  or  plainly  inferred 
from  the  instrument  and  the  existing  facts; '  and  because 
the  grantee  is  a  corporation  and  the  words  "successors  or 
assigns  "  are  not  used,  it  is  no  reason  why  the  grantee  shall 
not  take  the  estate  in  fee  simple. " 

In  general  to  create  an  estate  upon  condition  the  words 

'  Stone  B.  Houghton,  139  Mass.  175. 

^  Portland  v.  Terwilliger,  16  Oreg.  465. 

3  Boone  v.  Clark,  129  111.  466,  498;  Craig  v.  Wells,  11  N.  Y.  315. 

*  Flagg  V.  Eames,  40  Vt.  16;  Blanchard  v.  Morey,  56  Vt.  170;  Harris  v.  Shaw, 
13  111.  456. 

'Larabee  ».  Carleton,  53  Me.  211;  Rawson  i>.  Inhabitants,  7  Allen  (Mass.), 
125;  Packard  ».  Ames,  16  Gray  (Mass.),  327;  Raley  v.  County,  15  Oreg.  172; 
Sumner  v.  Darnell,  128  Ind.  38;  Portland  v.  Terwilliger,  16  Oreg.  465;  Coffin 
V.  Portland,  16  Oreg.  77;  First  M.  E.  Church  «.  Old  Columbia,  etc.  Co.,  103 
Pa.  St.  608;  Crane  v.  Inhabitants,  135  Mass.  147;  Sohier  d.  Church,  109  Mass. 
1;  Board  u.  Patterson,  56  111.  Ill;  Lawe  v.  Hyde,  39  Wis.  345;  Wier  ».  Sim- 
mons, 55  Wis.  637;  Brown  v.  Caldwell,  23  W.  Va.  187;  Gage  v.  School,  64  N. 
H.  232;  Page  v.  Palmer,  48  N.  H.  385;  Morrill  v.  Railroad  Co.,  96  Mo.  174; 
Thorntons.  Trammel!,  39  Ga.  203;  Ruggles  c.  Clare,  45  Kans.  663;  Curtis  v. 
Board,  43  Kans.  138;  Tilley  «.  King,  109  N.  Car.  461;  Farnham  i).  Butler,  34 
Minn.  330;  Soukup  v.  Topka,  54  Minn.  66;  Flateno.  Moorhead,  51  Minn.  518; 
Robinson  v.  Railroad  Co.,  59  Vt.  426. 

« Wilkes-Barre  «.  Wyoming  Hist.  Soc,  134  Pa.  St.  616. 
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"upon  condition,"  "provided  always,"  or  "provided"  in- 
serted in  a  deed,  or  \\rords  of  like  meaning  will  create  such 
an  estate.' 

§  739.  Condition  Subsequent — Construction. — Condi- 
tions are  not  favored  in  law,  and  are  construed  strictly 
because  they  tend  to  destroy  estates."  If  it  be  doubtful 
whether  a  clause  in  a  deed  be  a  covenant  or  a  condition, 
the  courts  will  incline  against  the  latter  construction,  for  a 
covenant  is  far  preferable.'  Though  apt  words  for  the 
creation  of  a  condition  are  employed,  yet  in  the  absence  of 
express  provisions  for  a  re-entry  or  forfeiture,  the  court  from 
the  nature  of  the  acts  to  be  performed  or  prohibited  by  the 
language  of  the  deed,  from  the  relation  and  situation  of 
the  parties,  and  from  the  entire  instrument  will  determine 
the  real  intention  of  the  parties.*  Where  there  are  no 
precise  words  to  make  a  condition  precedent  or  subsequent, 
nor  does  it  depend  on  the  prior  or  posterior  collocation  of 
the  clause,  it  is  to  be  construed  according  to  the  intention 
as  gathered  from  the  whole  instrument.  An  interest 
granted  by  deed  which  is  so  fully,  circumstantially  and  pre- 
cisely defined  and  limited  in  the  premises  that  there  can  be 
no  mistake  as  to  the  intention  of  the  grantor,  will  not  be 
defeated  by  a  provision  in  a  repugnant  habendum. ' 

Courts  frequently  construe  that  which  is  in  the  form  of 
a  condition,  a  breach  of  which  forfeits  the  whole  estate  into 
a  covenant  on  which  nothing  but  actual  damages  can  be 

'  3  Comyn's  Dig.  p.  86;  Hooper  v.  Cummings,  45  Me.  359;  Chapin  v.  School, 
35  N.  H.  450;  Hayden  v.  Stoughton,  5  Pick.  (Mass.)  534;  Hadley  v.  Hadley,  4 
Gray  (Mass.),  145;  Rawson  «.  School  District,  7  Allen  (Mass.),  138;  Pickle  ®. 
McKissick,  31  Pa  St.  233;  McKissick  v.  Pickle,  16  Pa.  St.  140;  Tattersall  i>. 
Howell,  3  Merv.  26. 

'  Morrill «.  Railroad  Co. ,  96  Mo.  174;  Co.  Litt.  205b,  219b;  Roanoke  Investment 
Co.  V.  Railroad  Co.,  108  Mo.  50;  Hoyt  v.  Kimball,  49  N.  H.  333;  Parshall  v. 
Passmore,  15  Pa.  St.  295;  McKnight  v.  Kreutz,  51  Pa.  St.  232;  Mills  v.  Semi- 
nary, 58  Wis.  135. 

'Post  D.  Weil,  115  N.  Y.  361;  Palmer  v.  Ryan,  63  Vt.  237;  Hoyt  v.  Kim- 
ball, 49  K  H.  337. 

*Post  V.  "Weil,  115  N.  Y.  361;  Hoyt  «.  Kimball,  49  N.  H.  337;  Episcopal 
City  Mission  v.  Appleton,  117  Mass.  336;  Stanley  v.  Colt,  5  Wall.  (U.  S.)  119; 
Scovill  V.  McMahon,  62  Conn.  378. 

"Karchner  v.  Hoy,  151  Pa.  St.  383. 
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recovered.'  And  if  it  be  doubtful  whether  a  clause  in  a 
deed  should  be  construed  to  be  a  covenant  or  a  condition, 
the  courts  will  incline  against  the  latter  construction." 

§  Y40.  Restriction  as  to  Alienation. — Ever  since  the 
statute  of  quia  emptores,  the  right  of  alienation  has  been 
considered  as  an  inseparable  incident  to  an  estate  in  fee;' 
except  in  some  cases  where  the  restriction  is  only  partial, 
the  law  does  not  recognize  or  enforce  any  condition  which 
will  directly  or  indirectly  limit  or  destroy  such  privilege. 
So  a  reservation  and  condition  are  void  when  they  are 
uncertain  as  to  time  and  manner  of  performance,  and  are 
repugnant  to  the  grant  and  in  contra ve  ntion  of  the  prin- 
ciples of  public  policy  which  forbid  restrictions  of  the  right 
of  alienation.* 

However,  restrictions  upon  the  power  of  alienation 
which  are  limited  and  reasonable  in  their  application,  and 
as  to  the  time  when  they  must  operate,  are  valid  and  will 
be  upheld. °    Any  condition  against  public  policy  is  void.' 

The  statute  quia  emptores  only  applies  to  estates  in  fee.' 
A  general  restriction  of  alienation  is  void'  except  in  cases  of 
charitable  uses.'  A  devise  of  land  to  one  and  the  heirs  of  his 
body  so  long  as  they  shall  till  the  same  is  inoperative  and 
void,  as  an  attempt  to  restrain  alienation."  But  a  condi- 
tion restraining  the  alienation  of  a  life  estate  or  one  for  years 
is  valid." 

'  Post  ®.  Weil,  115  N.  Y.  861;  Post «.  Bernheimer,  115  N.  Y.  664. 

=  Woodruff  V.  Woodruff,  44  N.  J.  Eq.  349. 

3  Co.  Litt.  436. 

^  Hardy  v.  Galloway,  111  N.  Car.  519;  Taylor  ».  Mason,  9  Wheat.  (TJ.  8.) 
325;  Ware  D.  Cann,  10  Barn.  &  Cress.  433;  Mandelbaum  v.  McDonnell,  29 
Micli.  78;  Smith  ».  Clark,  10  Md.  186. 

'  Monroe  v.  Hall,  97  N.  Car.  206. 

*  Conrad  ».  Long,  38  Mich.  78;  Wren  v.  Bradley,  12  Jur.  90;  Brown  v.  Peck, 
1  Eden,  140 ;  Hawke  «.  Euyart,  80  Nebr.  149. 

'  Hayes  s.  Davis,  105  N.  Car.  482;  Crisswell  «.  Grumbling,  107  Pa.  St.  408. 

sStansbury  v.  Hubner,  73  Md.  238;  Munroe  ».  Hall,  97  N.  Car.  206;  Meyers 
4).  Bentz,  127  Pa.  St.  222;  Blackstone  Bank  «.  Davis,  21  Pick.  (Mass.)  42. 

9  Gage  v.  School  District,  64  N.  H.  232;  Butterfield  «.  Wilton  Academy,  74 
Iowa,  515. 

'"Stansbury  v.  Hubner, 73  Md.  238;  Gleason  v.  Payerweather,  4  Gray  (Mass.), 
348;  Newkerk  b.  Newkerk,  2  Caines  (N.  Y.),  846. 

"  Cruise's  Dig.  108. 
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§  741.  Right  to  Enjoy  a  Conditional  Estate. — Under 
a  conveyance,  even  if  it  be  only  a  qualified  fee  where  the 
grantee  has,  while  his  estate  continues  by  the  plain  terms 
of  his  giant,  an  absolute  right  to  the  exclusive  possession 
of  the  land  conveyed,  any  attempt  of  his  grantor  to  exer- 
cise any  sort  of  possession  over  the  land,  or  to  use  any  part 
of  it  as  a  means  of  advantage  or  profit  to  himself,  would 
be  in  plain  derogation  of  his  grant,  and  a  clear  violation  of 
the  grantee's  right.  So,  a  grantee  under  a  deed  conveying 
only  a  qualified  fee  will,  while  his  title  continues,  have 
the  same  right  to  the  exclusive  use  and  enjoyment  of  the 
land  and  a  complete  dominion  over  it  for  all  purposes  as 
though  he  held  it  in  fee  simple  absolute. '  Until  the  hap- 
pening of  the  event,  the  grantor  is  not  vested  with  any 
estate  in  reversion,  for  the  contingency  upon  which  such 
an  estate  depends  may  never  happen.  Having  nothing  to 
convey,  therefore,  if  he  should  assume,  in  expectancy  of 
possible  reverter,  to  execute  a  deed  to  a  subsequent  pur- 
chaser, it  would  not  invest  his  grantee  with  any  right  or 
interest  in  the  land,  present  or  contingent,  but  would  be 
wholly  without  legal  force  or  effect  ;  and  if  the  second 
grantee  should  enter  into  possession  of  a  portion  of  the 
estate  under  such  a  conveyance,  the  owner  of  the  qualified 
fee  could  oust  him  therefrom  by  an  action  of  ejectment."  The 
grantee  under  such  deed  has  all  the  rights  of  his  grantor, 
and  when  the  condition  is  performed  has  the  fee  absolute." 

The  possibility  of  reverter  merely  is  not  an  estate  in 
land,  and,  until  the  contingency  happens,  the  whole  title  is 
in  the  grantee." 

§  742.  Sale  of  Intoxicants — Other  Undesibable  Busi- 
ness — The  grantor  may  annex  to  the  conveyance  a  condi- 
tion or  limitation  restricting  or  limiting  to  particular  uses 
the  property  conveyed .  Thus,  he  may  convey  an  estate  in 
fee  with  an  express  condition  that  intoxicating  liquors  shall 

'  New  Jersey  Zink  &  Iron  Co.  i>.  Canal  &  Banking  Co.,  44  N.  J.  Eq.  398, 
State  V.  Brown,  27  N.  J.  L.  13. 

'Denver,  etc.  Railroad  Co.  v.  School  District,  14  Colo.  327. 

'Young  V.  Clement,  81  Me.  512. 

*  Craig  «.  Wella,  11  N.  Y.  315;  Nicoll  v.  Railroad  Co.,  12  N.  Y.  121;  Ken- 
ney  v.  Wallace,  24  Hun  (N.  Y.),  478;  Vail  v.  RaUroad  Co.,  106  N.  Y.  283. 
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not  be  sold  as  a  beverage  on  the  premises;  such  a  condition 
is  subsequent  and  valid.'  The  owner  of  land  may  annex 
such  a  condition  as  this  to  his  conveyance  of  the  fee,  and 
especially,  when  he  has  any  special  and  substantial  interest 
in  the  enforcement  of  the  condition."  And  when  there  is 
a  restriction  in  a  deed  against  undesirable  structures  or 
trades,  the  presumption  is  that  the  insertion  was  for  the 
purpose  of  protecting  rights  which  the  grantor  had  in  adja- 
cent property.'  Such  condition  may  be  waived  or  aban- 
doned by  the  subsequent  conduct  of  the  grantor  so  that  a 
court  of  equity  will  not  interfere  to  prevent  its  violation.* 
Such  negative  condition  or  predial  servitude,  is  valid.  Such 
condition  qualifies  the  estate  granted.  The  limitation  on 
the  use  enters  into  the  consideration  for  the  contract  and 
should  therefore,  by  common  justice,  be  upheld  if  not  un- 
lawful. It  is  not  void  as  in  restraint  of  trade,  because  it  is 
not  a  contract  in  general  restraint  of  it,  but  merely  pre- 
vents the  use  of  a  particular  piece  of  property  in  a  certain 
way.  No  undue  but  a  limited  restriction  upon  the  use 
merely  is  imposed.  Conditions  forbidding  alienation  to 
particular  persons,  or  for  a  Hmited  time,  or  to  particular 
uses  are  not  in  violation  of  law. ' 

Eestrictions  in  a  deed  to  a  grantee  are  sustained  upon  the 
theory  that  a  party  has  a  right  in  disposing  of  his  property 
to  prevent  such  a  use  by  the  grantee  as  may  diminish  the 
value  of  the  remaining  land  or  impair  its  eligibilty  for 
other  use."  And  if  the  grantor  conveys  an  adjoining  lot 
without  such  restrictions,  and  thus  diminishes  the  value  of 
the  property  conveyed  to  the  first  grantee  and  injures  its 
eligibility  for  other  uses,  he  will  not  be  allowed  to  insist 
upon  the  restrictions  in  the  first  deed;'  and  the  fact  that 

1  Jenks  ».  Pawlowski,  98  Mich.  110. 

2 Plum  V.  Tubbs,  41  N.  Y.  442;  Cowell  v.  Spring  Co.,  100  U.  S.  55;  Smith®. 
Barrie,  50  Mich.  314;  Collins  Manuf.  Co.  v.  Marcy,  25  Conn.  242;  O'Brien  v. 
■Wetherell,  14  Kaus.  616;  Gray  v.  Blanchard,  8  Pick.  (Mass.)  284. 

3  Post  1).  Weil,  115  N.  T.  361. 

••Duncan  v.  Railroad  Co.,  85  Ky.  525. 

5  Staines  v.  Dorman,  25  Ohio  St.  580;  Trustees  v.  Lynch,  70  N.  Y.  440; 
Cowell  i>.  Spring  Co.,  103  U.  S.  55. 

« Watrous  v.  Allen,  57  Mich.  862. 

'  Chippewa  Lumber  Co.  v.  Tremper,  75  Mich.  36;  Jenks  ■».  Pawlowski,  98 
Mich.  110. 


§  743]  ESTATES    UPON    CONDITIOK.  771 

the  grantor  forgot  to  insert  the  restriction  in  the  second 
deed  does  not  alter  the  rule. ' 

And  so  where  land  is  conveyed  with  the  condition  that 
no  liquor  shall  be  sold  on  the  premises,  if  the  grantee  sells 
liquor  or  intoxicants  for  a  number  of  years  with  the  knowl- 
edge of  the  grantor  who  makes  no  effort  to  forfeit  the 
estate,  this  is  a  waiver  of  the  condition,  and  equity  will  not 
then  forfeit  the  estate  but  will  leave  the  grantor  to  his  other 
remedies." 

§  743.  Performance  of  the  Condition  Becoming  Impos- 
sible.—  If  the  condition  subsequent  be  possible  at  the  time 
of  making  it,  and  becomes  afterwards  impossible  to  be 
complied  with,  either  by  the  act  of  God,  or  of  law,  or  of 
the  grantor;  or  if  it  be  impossible  at  the  time  of  making 
it,  or  against  law,  the  estate  of  the  grantee  being  once 
vested,  is  not  thereby  divested,  but  becomes  absolute.*  Be- 
ing a  condition  subsequent  and  its  performance  rendered 
impossible  by  the  act  of  God,  the  grantee  or  devisee  holds 
the  property  by  an  absolute  title  as  if  no  condition  had  been 
attached;  or  if  it  be  impossible  at  the  time  of  making  it,  or 
against  public  policy,  the  estate  of  the  grantee  being  once 
vested,  he  holds  it  in  fee  simple  absolute. 

In  like  manner  if  the  grantee  uses  the  land  for  the  pur- 
pose as  set  forth  in  the  deed,  and  for  no  other  purpose,  and 
the  State  in  the  proper  and  reasonable  exercise  of  its  police 
power,  by  a  valid  act  of  its  legislature  renders  the  per- 
formance of  the  act  described  in  the  condition  subsequent 
unlawful,  the  condition  of  the  deed  is  thereby  destroyed 
and  the  title  vests  absolutely  in  the  grantee.' 

'  Jenks  «.  Pawlowski,  98  Mich.  110. 

» Lehigh  Caal  &  Nav.  Co.  v.  Early,  162  Pa.  St.  338. 

2  Co.  Litt.  206a,  208b;  2  Bl.  Com.  156;  Gary  i>.  Bertie,  2  Vern.  339;  Mitehel 
«.  Reynolds,  1  P.  Wm.  189;  Taylor*.  Sutton,  15  Ga.  103;  Martin  v.  Ballou,  13 
Barb.  (N.  T.)  119;  Davis  «.  Gray,  16  Wall.  (U.  S.)  230;  Culin's  Appeal,  20  Pa. 
St.  243;  Burnham  v.  Burnham,  79  Wis.  557. 

< Merrill  v.  Emery,  10  Pick.  (Mass.)  507;  Parker  «.  Parker,  123  Mass.  584; 
Morse  v.  Hayden,  82  Me.  227;  Merriam  «.  Walcott,  61  How.  Pr.  (N.  Y.)  377; 
Gadberry  v.  Sheppard,  27  Miss.  203. 

'Scovill  V.  McMahon,  62  Conn.  378;  Mitehel  v.  Reynolds,  1  P. 
"Wm.  189;  Doe  «.  Marquis,  6  Q.  B.  107;  Brewster  v.  Kitchin,  1  Ld.  Raym. 
317. 
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But  if  the  condition  be  precedent  instead  of  subsequent, 
the  estate  will  fail,  just  as  if  the  condition  had  been 
broken.'  And  a  contract,  the  fulfiUment-of  which  becomes 
unreasonable,  will  not  be  enforced  at  the  instance  of  a 
party  by  whose  conduct  such  result  has  been  produced." 

§  744.  Conditions  in  Eestraint  op  Makriage. — If  a  con- 
dition in  restraint  of  marriage  is  precedent  and  annexed  to 
a  gift  of  land,  or  of  any  interest  arising  out  of  land,  it  ope- 
rates as  at  common  law;  when  broken  it  prevents  the  es- 
tate from  vesting  whatever  be  its  nature."  But  where  an 
estate  is  granted  to  the  testator's  widow  during  her  widow- 
hood, it  is  valid;  there  being  no  other  disposition  thereto  in 
the  event  of  her  marrying  again,  it  is  for  the  use  of  the 
property  during  her  widowhood  only,  and  is  not  invalid  as 
being  in  restraint  of  marriage.* 

The  weight  of  authority  is  in  favor  of  treating  limitations 
or  conditions  which  are  annexed  to  devises  and  bequests  to 
the  wife  of  the  testator  as  valid,  although  they  tend  to  re- 
strain her  from  marrying  again,  and  although  the  will  does 
not  dispose  of  the  property  by  a  gift  over  to  other  persons 
in  the  event  of  her  marrying  again.  ° 

Such  a  condition  is  not  void  as  to  the  wife,  the  will  recog 
niziug  in  the  husband  such  an  interest  in  his  wife's  widow- 
hood as  to  make  a  second  marriage,  by  imposing  a  condi- 
tion that  on  such  marriage  any  provision  he  may  have  made 
for  her  shall  cease.  And  with  regard  either  to  his  wife  or 
to  any  other  woman,  a  testator  may  make  a  gift  so  long  as 
she  shall  remain  single;  but  if  he  first  gives  a  life  estate 
to  a  single  woman,  a  stranger  to  him,  and  then  annexes  a 
condition  that,  in  any  case  she  marries  at  all,  it  shall  go 
over,  that  being  in  general  restraint  of  marriage,  is  not  a 

'  Co.  Litt.  206;  Martin  e.  Ballou,  13  Barb.  (N.  T.)  119;  Mizell  v.  Burnett,  4 
Jones.  L.  (N.  Car.)  349;  Harvey  v.  Aston,  1  Atk.  361. 

2  Duncan  v.  Railroad  Co.  85  Ky.  535. 

3  Phillips  V.  Ferguson,  85  Va.  509. 

■•Kniglit  V.  Mahoney,  153  Mass.  533;  Kings.  Grant,  55  Conn.  166;  Whitbey 
1).  Duffy,  135  Pa.  St.  630;  Traphagen  d.  Levy,  45  N.  J.  Eq.  448;  Little  v.  Giles, 
25  Neb.  313;  Boyland  v.  Deinzer,  45  N.  J.  Eq.  485;  Co.  Litt.  43a. 

'GibbensD.  Gibbens,  140  Mass.  103;  Best «.  Best,  88  Ky.  569;  Aliens.  Jack- 
son, 1  Ch.  Div.  399;  Squier  v.  Harvey,  16  R.  I.  336;  Newton  ».  Marsden,  3 
Johns.  &  Hem.  356;  Brotzman's  Estate,  138  Pa.  St.  478. 
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good  coudition.'  But  if  the  restrictioa  against  marriage  is 
only  for  a  limited  and  definite  period,  as  during  minority 
or  coverture,  or  if  it  only  restrains  certain  persons,  as  that 
the  grantee  shall  not  marry  a  certain  person,  it  is  valid." 

In  Indiana,  against  the  weight  of  authority,  it  is  settled 
by  statute  and  by  decisions  that  where  a  particular  estate 
is  devised  to  the  wife,  upon  condition  that  she  shall  not 
remarry,  the  condition  is  void,  and  the  estate  devised  vests 
and  is  held  the  same  as  if  it  had  not  been  coupled  with  a 
condition. ' 

But,  notwithstanding  this  rule,  the  court  falls  into  line 
with  the  prevailing  doctrine  that  a  husband  may  devise  to 
his  wife  an  estate  to  continue  during  her  widowhood,  and 
that  he  is  not  obliged  to  devise  to  her  a  larger  estate." 

§  745.  Exemption  from  Grantee's  Debts. — The  land 
cannot  be  so  conveyed  to  the  grantee  as  to  be  exempt  from 
his  debts.  A  donor  of  a  life  estate  in  land  cannot  exempt 
the  same  from  attachment  on  the  debts  of  the  donee  by  in- 
serting in  the  deed  creating  it,  provisions  that  it  shall  not 
be  liable  for  such  debts.'  His  interest  in  the  property  be- 
ing a  life  estate  becomes  subject  to  the  legal  incidents  of  a 
life  estate,  one  of  which  is  that  it  may  be  taken  on  execu- 
tion. ° 

§  746.  Time  op  Performance. — If  time  is  the  essence  of 
the  contract,  if  the  condition  is  not  performed  on  the  date 
specified,  the  estate  is  forfeited.     So  where  by  the  express 

'Lloyd  V.  Lloyd,  2  Sim.  N.  S.  255.  Compare  Stilwell  v.  Knapper,  69  Ind. 
558;  Cooa  d.  Bean,  69  Ind.  474. 

»Co.  Litt.  233a;  Schackelford  v.  Hall,  19  111.  212;  Reufl  «.  Coleman,  30  W. 
Va.  171;  Hunt  v.  Wright,  47  N.  H.  396;  Plum  v.  Tubbs,  41 N.  Y.  442;  Large's 
Case,  1  Leon.  82;  Stewart  v.  Brady,  3  Bush  (Ky.),  623. 

'Coon  V.  Bean,  69  Ind.  474;  Slilwell  ».  Knapper,  69  Ind.  558. 

*Wood  V.  Beasley,  107  Ind.  87;  Levengood  v.  Hoople,  124  Ind.  27.  See, 
also,  Traphagen  v.  Levy,  45  N.  J.  Eq.  448;  Long  v.  Paul,  137  Pa.  St.  456 
Rowland  v.  Rowland,  29  S.  Car.  54. 

5  Wellington  «.  Janvrin,  60  N.  H.  174;  Currier  v.  Janvrin,  58  N.  H.  374 
Blackstone  Bank  v.  Davis,  21  Pick.  (Mass.)  42. 

« Johnson  v.  Cushing,  15  N.  H.  298;  Clapp  v.  Ingraham,  126  Mass.  200 
Brandon  ».  Robinson,  18  Ves.  429;  Deering  v.  Tucker,  55  Me.  384;  Keyser's 
Appeal,  57  Pa.  St.  236;  McCleary  v.  Ellis,  54  Iowa,  311;  McCormick  Harvest- 
ing Mach.  Co.  V.  Gates,  75  Iowa,  843. 
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terms  of  a  deed,  the  condition  of  payment  is  a  condition 
precedent  to  vesting  the  estate,  and  the  deed  is  made  an 
essential  part  of  the  contract,  until  the  money  is  paid  no 
estate  can  pass  unless  there  is  a  performance  on  the  day 
named.' 

Whenever  an  early  performance  is  necessary,  whether  so 
specified  or  not,  the  grantee  must  perform  within  a  reason- 
able time.  This  will  be  the  case  when  the  grantee  takes 
the  estate  upon  the  condition  of  paying  an  incumbrance 
upon  it,  and  the  grantee  must  perform  such  condition 
when  necessary  to  prevent  a  forfeiture  under  the  mort- 
gage, or  at  the  time  specified  in  the  grant.' 


Aeticle  2. 
Forfeiture  and  Re-entry. 

§  747.  Breach   of    Condition    Subse-  §  753.  Waiver  of  Forfeiture. 

quent.  §  753.  Continuing  Conditions. 

§  748.  Re-entry.  §  754.  Relief  in  Equity. 

§  749.  Grantor  in  Possession.  §  755.  Cancellation  of  Deed  as  Cloud 

§  750.  The  Condition  Must  be  Legal.  Upon  Title. 

§  751.  Conditional  on  Happening  of  §  756.  Trust  Instead  of  a  Condition. 

Two  Events. 

§  747.  Breach  of  Coptdition  Subsequent. — The  non-per- 
formance of  the  condition  is  of  interest  only  to  the  grantor 
or  his  representatives.'  Non-performance  of  condition  sub- 
sequent can  be  taken  advantage  of  by  the  grantor  and  his 
heirs.  It  is  the  settled  law  that  no  one  can  take  advantage 
of  the  non -performance  of  a  condition  subsequent  annexed 
to  an  estate  in  fee  but  the  grantor  or  his  heirs  or  his  suc- 
cessors if  the  grant  proceeds  from  an  artificial  person;  and 
if  they  do  not  see  fit  to  assert  their  right  to  enforce  a  for- 
feiture on  that  ground,  the  title  remains  unimpaired  in  the 
grantee. 

'  Tenn.  &  Coosa  Railroad  Co.  ■».  Railroad  Co.,  73  Ala.  436;  Borst  v.  Simp- 
son, 90  Ala.  373. 

'Co.  Litt.  308b;  Allen  ».  Howe,  105  Mass.  341;  Williams  b.  Angell,  7  R.  I. 
1.53;  Hamilton  v.  Elliot,  5  Serg.  &  R.  (Pa.)  375. 

'Skepwith  v.  Martin,  50  Ark.  141;  McElroy  v.  Morley,  40  Eans.  76;  Skin- 
ner V.  Shepard,  140  Mass.  180;  Hooper  v.  Cummings,  45   Me.  359;  Berryman 
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The  authorities  on  this  subject,  with  but  few  exceptions 
are  of  one  accord  from  the  Year  Books  down.  And  the 
same  doctrine  obtains  where  the  grant  upon  condition  pro- 
ceeds from  the  government;  no  individual  can  assail  the 
title  it  has  conveyed  on  the  ground  that  the  grantee  has 
failed  to  perform  the  condition  annexed.' 

But  exceptions  exist  to  this  general  rule  and  some  courts 
hold  that  not  only  the  grantor  and  his  heirs  can  take  ad- 
vantage of  this  non  performance  of  the  condition,  but  the 
grantor's  devisees  have  the  same  right;"  that  the  grantor's 
contingent  interest  is  such  an  estate  as  is  transmissible  by 
devise.  °  The  weight  of  authority  is  against  the  rule  that 
such  right  is  transmissible  to  devisees.'  Such  a  condition 
cannot  be  aliened  or  assigned,  and  does  not  pass  with  a 
grant  of  the  reversion  is  the  doctrine  held  by  all  the  courts;' 
such  grant  extinguishes  it. 

However,  if  it  be  a  condition  at  law  or  implied  condition, 
it  may  be  considered  an  incident  to  the  property  and  as- 
signable,' provided  it  is  not  apportioned  between  two  as- 
signees of  separate  portions  of  the  reversion ;  such  division 
will  destroy  it.' 

It  is  a  general  rule  that  any  one  who  has  an  interest  in  the 
condition,  or  in  the  lands  to  which  it  relates,  may  perform  it.' 

«.  Schumaker,  67  Tex.  312;  Paul  v.  Railroad,  51  Ind.  527;  Tallman  v.  Suow, 
35  Me.  843;  Webster  v.  Cooper,  14  How.  (XT.  S.)  501;  Higbee  ».  Rodeman,  139 
Ind.  244 

'  Schulenberg  v.  Harriman,  21  Wall.  (TJ.  S.)  45,  63;  Sheppard's  Touch.  149; 
Nlcoll  V.  Railroad  Co.  12  N.  Y.  121;  People  «.  Brown,  1  Caine  (X.  Y.),  416; 
United  States  t.  Repentigny,  5  Wall.  (U.  S.)  267;  Dewey  v.  Williams,  40  N. 
H  232;  Hooper  v.  Cummings,  45  Me.  359;  Southard  v.  Railroad  Co.,  2  Dutch. 
(N.  J.)  13;  Craig  v.  County,  58  Me.  479;  Peaks  «.  Blethen,  77  Me.  510;  Hay- 
ward  V.  Kinney.  84  Mich.  591 ;  Merritt  «.  Harris,  102  Mass.  338. 

2  Boone  u.  Clark,  129  111.  466. 

'  Austin  13.  Parish,  21  Pick.  (Mass.)  215;  Hayden  ■».  Stoughton,  5  Pick.  (Mass.) 
538;  Clapp  v.  Stoughton,  10  Pick.  (Mass.)  463.  See,  also,  Jones  ®.  Roe,  3 
Term  Rep.  88. 

^Southard  v.  Railroad  Co.,  3  Dutch.  (N.  J.)  13,  21. 

*  Co.  Litt.  314a;  Cross  «.  Carson,  8  Blackf.  (Ind.)  138;  Gilbert  ®.  Peteler,  38 
N.  Y.  165;  Norris  v.  Milner,  30  Ga.  568;  Smith  v.  Brannan,  13  Cal.  107;  Guild 
e.  Richards,  16  Gray  (Mass.),  309. 

•  Co.  Litt.  314. 

'  Co.  Litt.  315a;  Cruger  ».  McLaury,  41  N.  Y.  235. 
•Wilson  V.  Wilson,  38  Me.  18. 
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§  748.  Re-entry. — At  common  law,  a  condition  an- 
nexed to  real  estate  could,  not  be  reserved  to  anyone  except 
the  grantor,  his  heirs,  and  the  heir  might  enter  for  con- 
dition broken  though  not  expressly  named;  and  no  other 
person  could  take  advantage  of  the  condition  that  required 
a  re-entry  to  revert  the  estate. 

The  grantor  had  no  devisable  interest  until  he  had  re- 
stored his  estate  by  entry,  or  by  action.  He  could  extin- 
guish his  right  by  feoffment  or  fine  to  a  stranger,  or  by 
release  to  the  grantee  who  had  the  estate  subject  to  the 
condition.' 

At  common  law  the  assignee  of  the  reversion  could  not 
enter,  because  a  covenant  did  not  pass  by  the  assignment 
of  the  reversion,  and,  therefore,  an  assignee  was  a  mere 
stranger.  An  English  statute'  was  passed  restricting  this 
right  of  entry  to  freehold  estates,  upon  condition.  So,  an 
assignee  of  the  reversion  could  enforce  a  forfeiture  of  a 
leasehold  estate  for  the  breach  of  the  condition." 

But  when  a  lease  is  by  parol  and  not  by  deed,  this  stat- 
ute does  not  apply  as  the  right  to  sue  the  assignee  of  a 
reversion  is  not  transferred." 

If  by  reason  of  the  breach  of  the  condition  subsequent 
the  grantor  has  a  right  to  re-enter,  it  is  not  necessary  now 
that  the  common  law  ceremony  of  I'e-entry  be  performed 
as  a  condition  precedent  to  the  prosecution  of  an  action  to 
recover  the  possession  of  the  property ;'  an  English  statute' 
which  has  been  adopted,  or  the  rule  assumed,  in  the  sev- 
eral States  of  this  Union,  is  substituted,  whereby  an  action 
of  ejectment  may  be  brought  for  the  non-payment  of  rent; 
that  is,  a  re-entry  must  be  made  or  some  act  equivalent  to 
re-entry  at  law.'    The  commencement  of  the  action  is,  by 

>  Litt.  sects.  347,  348;  Co.  Litt.  315a. 

■'  33  Henry  VIII.  c.  84. 

3  Co.  Litt.  315a,  b;  Fenn  ».  Smart,  13  East,  444. 

«Bickford  ».  Parsons,  5  Man.  G.  &  8.  920;  Sheets  v.  Selden,  3  "Wall.  fU.  8.) 
177. 

'Plum  B.  Tubbs,  41  N.  Y.  443;  Cornelius  o.  Ivlns,  36  N.  J.  L.  376;  Ruch  v. 
Rook  Island,  97  U.  S.  693. 

« 4  Geo.  II.  c.  3. 

'Boone  v.  Clark,  139  111.  466,  498;  Elkhart  Car  Works  ».  Ellis,  118  Ind.  315; 
O'Brien  v.  Wagner,  94  Mo.  93;  Ellis  ®.  Kyger,  90  Mo.  606. 
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statute,  generally  made  to  stand  in  lieu  of  entry  and  de- 
mand of  possession.' 

The  grantee  cannot  be  permitted  to  retain  the  property 
which  he  receives  upon  condition  that  it  should  be  restored 
to  his  grantor  on  a  certain  contingency  by  denying,  when 
the  contingency  has  happened  that  his  grantor  ever  had 
any  right  to  it.'  The  title  revests  in  the  grantor  after  con- 
dition broken.' 

A  condition  in  a  grant  of  land  to  a  railroad  company, 
that  the  company  shall  construct  a  certain  length  of  I'oad 
within  a  given  time,  and  on  its  failure  to  do  so  that  the 
granted  estate  shall  revert  to  the  grantor,  is  a  condition 
subsequent,  for  breach  of  which  the  grantor  may  enter 
upon  the  land  and  repossess  himself  of  it.' 

Judiciary  proceedings  to  declare  the  forfeiture  are  not 
necessary,  unless  they  are  prescribed  by  the  grant  itself. 
Eor  where  land  and  franchises  are  held  upon  condition,  to 
be  subsequently  performed,  any  public  assertion  by  legisla- 
tive act  of  the  ownership  of  the  estate  after  default  of  the 
grantee — such  as  an  act  resuming  control  of  them  and 
appropriating  them  to  particular  uses  or  granting  ihem  to 
others  to  carry  out  the  original  purpose  —  will  be  equally 
effectual  and  operative.' 

In  the  case  of  a  private  grant  an  entry  by  the  grantor, 
or  any  act  equivalent  thereto,  showing  purpose  to  take 
advantage  of  the  breach  of  condition  subsequent  and  to 

'Austin  V.  Parish,  31  Pick.  (Mass.)  215;  Cornelius  «.  Ivias,  2  Dutcli.  (N.  J.) 
376;  Ruch  v.  Rock  Island.  97  U.  S.  693;  Missouri  Hist.  Soc.  v.  Academy,  94 
Mo.  459;  Jones  v.  Railroad  Co.,  79  Mo.  92;  Warner  v.  Bennett,  31  Conn.  468; 
Clialker  ».  Chalker,  1  Conn.  79;  Towne  v.  Bowers,  81  Mo.  497;  Sharon  Iron 
Co.  «.  Erie,  41  Pa.  St.  341;  Coffin  v.  Portland,  16  Oreg.  77;  Riley  v.  County, 
15  Oreg.  172;  Boone  v.  Clark,  139  III.  466,  498;  Elkhart  Car  Works  v.  Ellis, 
113  Ind.  215;  O'Brien  v.  Wagner,  94  Mo.  98;  Ellis  v.  Kyger,  94  Mo.  606;  Mc- 
Kelway  v.  Seymour,  39  N.  J.  L.  339;  Green  v.  Pettingill,  47  N.  H.  375;  Phi  Ips 
-v.  Chesson,  12  Ired.  L.  (N.  Car.)  194;  Co.  Litt.  201a;  Osgood  v.  Abbott,  58  Me. 
73;  Sperry  v.  Sperry,  8  N.  H.  77. 

2  Gill  V.  Fauntleroy,  8  B.  Man.  (Ky.)  185;  Miller  v.  Shackletord,  4  Dana 
(Ky.),  287,  288;  Fitch  v.  Baldwin,  17  Johns.  (N.  Y.)  161. 

'Thrall  v.  Spear,  63  Vt.  266. 

■* Schlesinger  v.  Railroad  Co.,  153  U.  8.  444. 

'Farnsworth  v.  Railroad  Co.,  93  U.  S.  49,  66,  67;  Pacific  Railr  )ad  Co.  v. 
United  States,  124  U.  S.  124,  130;  Schlesinger  v.  Railroad  Co.,  152  U.  S.  444. 
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reclaim  the  estate  forfeited  by  such  breach,  is  all  that  is 
required. 

But  where  a  grantor  seeks  to  enter  because  of  a  breach 
of  a  condition  subsequent,  he  must  show  that  the  spirit 
and  purpose  of  the  condition  have  been  willfully  disre- 
garded by  the  grantee;  it  is  not  sufficient  to  prove  a  tech- 
nical breach,  through  the  acts  of  a  stranger  without  the 
grantee's  permission.'  However,  there  are  instances 
where  a  condition  subsequent  has  been  enforced  upon  the 
ground  apparently  technical ;  but,  generally,  upon  the 
ground  that  it  was  within  the  intention  of  the  parties 
when  the  condition  was  inserted,  however  slight  the  viola- 
tion was." 

§  749.  Grantor  in  Possession. — If  the  grantor  is  him- 
self in  possession  of  the  premises  when  the  breach  of  the 
condition  happens,  the  estate  revests  in  him  at  once  with- 
out any  formal  act  on  his  part,  and  he  will  be  presumed, 
after  the  breach,  to  hold  for  the  purpose  of  enforcing  the 
forfeiture. '  The  grantor  being  in  possession  after  the  con- 
dition broken  by  the  grantee  is  equivalent  to  a  re-entry  for 
a  breach  of  the  condition.  Having  remained  in  possession 
and  having  made  a  formal  and  unequivocal  demand  for  re- 
conveyance on  the  ground  that  the  grantee  had  failed  to 
perform  the  condition  upon  which  the  deed  was  executed, 
nothing  further  is  necessary  in  order  to  entitle  him  to 
maintain  an  action  to  quiet  his  title." 

§  750.  The  Condition  Must,  be  Legal. — The  acts  against 
which  conditions  are  aimed  are  commonly  legal  acts,  the  per- 
formance of  which  could  not  be  restrained  otherwise  than  by 
some  form  of  contract,  and  the  right  to  stipulate  for  the 
purpose  is  limited  only  by  considei'ation  of  public  policy. 

A  condition  inhibiting  the   performance  of  acts,  which 

■Rose  V.  Hawley,  141  N.  Y.  366. 

'Plum  V.  Tubbs,  41  N.  Y.  443. 

3  O'Brien  v.  Wagner,  94  Mo.  93. 

"  Clark  n.  Holton,  57  Ind.  564;  Frost  o.  Butler,  7  Me.  335;  Hubbard  v.  Hub- 
bard, 97  Mass.  188;  Watters  v.  Bredin,  70  Pa.  St.  335;  Richter  ».  Richter,  111 
Ind.  456.  See,  also,  Witte  v.  Quinn,  38  Mo.  App.  681;  GuflEy  v.  Huklll,  34 
W.  Va.  49;  Guild  v.  Richards,  16  Gray  (Mass.),  317. 
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the  public  has  an  interest  in  having  performed,  would  be 
void  for  that  reason;  thus,  a  condition  in  general  restraint 
of  marriage,'  or  in  general  restraint  of  alienation  is  void." 
Where  the  condition  is  lawful,  a  breach  wiU  work  a  forfeiture 
if  the  grantor  and  his  heirs  so  desire,"  provided  the  evidence 
of  the  breach  is  clear/  And  the  courts  will  not  defeat  a 
condition  by  a  construction  which  is  strained  and  unreason- 
able, and  which  manifestly  was  not  in  the  minds  of  the 
parties. ' 

§  751.  Conditioned  on  the  Happening  of  Two  Events. 
— Where  a  gift  is  Htnited  over  to  take  effect  in  case  two 
things  occur,  the  gift  over  will  not  take  effect  if  only  one 
of  them  occurs.  Thus,  a  gift  limited  over  to  a  child  in 
case  its  father  becomes  a  drunkard  and  a  vagabond,  will 
not  take  effect  if  the  father  becomes  a  drunkard  but  does  not 
become  a  vagabond .'  And  so  if  property  is  to  be  dis- 
tributed to  a  widow  and  children  of  a  son  in  equal  shares, 
and  if  there  be  no  wife  and  children  then  to  be  given  to  a 
church,  the  widow,  if  there  be  no  child,  will  take  the  entire 
estate. 

The  court  says,  had  the  son  died  leaving  a  wife  and  child 
there  can  be  no  doubt  that  the  wife  and  child  would  have 
taken  the  estate  in  equal  moieties;  but,  as  he  died  never  hav- 

•  Raodall  v.  Marble,  69  Me,  310. 

'McCleary  v.  Ellis,  54  Iowa,  311;  Mandlebaum  v.  McDonnell,  29  Mich.  78; 
Schc-rmerliorn  v.  Negus,  1  Denio  (N.  Y.),  448;  Reifsnyder  v.  Hunter,  19  Pa. 
St.  41;  Gleason  v.  Fayer weather,  4  Gray  (Mass.),  348. 

» Joslyn  V.  Parlin,  54  Vt.  670;  Page  «.  Palmer,  48  N.  H.  385;  Wier  v.  Sim- 
mons, 55  Wis.  637:  Glenn  v.  Davis,  35  Md.  208;  Woodworth  ».  Payne,  74  N. 
Y.  196;  Voris  v.  Eenshaw,  49  111.  425;  Blauchard  v.  Railroad  Co.,  31  Mich.  48; 
Sperry  v.  Pond,  5  Ham.  (Ohio)  387;  Langley  v.  Chapin,  134  Mass.  82;  GillisB. 
Bailey,  21  N.  H.  149;  Dorr  v.  Harrahan,  101  Mass.  531;  Clark  «.  Martin,  49 
Pa.  St.  289;  Linzee  v.  Mixer,  101  Mass.  512;  Gilbert  v.  Peteler,  38  N.  Y.  165; 
McKissack  v.  Pickle,  16  Pa.  St.  140;  Keening  v.  Ayling,  126  Mass.  404;  Col- 
lins' Manuf.  Co.  r).  Marcy,  25  Conn.  242;  Plum  v.  Tubbs,  41  N.  Y.  442;  Cowell 
®.  Spring  Co.,  3  Colo.  82;  100  U.  S.  55. 

*Hadley  v.  Manuf.  Co.,  4  Gray  (Mass.),  140;  McKelway  v.  Seymour,  29  N. 
J.  L.  321. 

'Wilson  V.  Wilson,  86  Ind.  472;  Guild  v.  Richards.  16  Gray  (Mass.),  309, 
Taylor  v.  Railroad  Co.,  25  Iowa,  371;  Keening  v.  Ayling,  126  Mass.  404. 

•Forsyth  «.  Forsyth,  46  N.  J.  Eq.  400;  47  N.  J.  Eq.  327. 
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ing  had  a  child,  she  must  take  under  the  will  the  entire 
estate,  there  never  having  been  any  child.' 

§  752.  Waiver  op  Forfeiture. — ^A  mere  breach  of  con- 
dition will  not  revest  the  estate  in  the  grantor  upon  condi- 
tion except  at  his  election;  he  may  waive  the  breach  and 
forfeiture."  If  the  grantor  treats  the  condition  as  still  sub- 
sisting and  obligatory  that  is  a  sufficient  waiver.'  So  a 
waiver  of  the  necessity  of  performance  of  a  condition  prece- 
dent in  contracts  is  implied,  when  the  party  entitled  to 
performance  prevents  the  fulfillment  of  the  condition,  or 
absolutely  refuses  performance.  But  a  mere  assertion  th&t' 
the  party  wiU  be  unable,  or  will  refuse  to  perform  the  con- 
tract, is  not  sufficient,  it  must  be  a  distinct  and  unequivocal, 
absolute  refusal  to  perform  the  promise,  and  must  be  treated 
and  acted  upon  as  such  by  the  party  to  whom  the  promise 
was  made;  for,  if  he  afterwards  continues  to  urge  or  de- 
mand compliance  with  the  contract,  it  is  plain  that  he  does 
not  understand  it  to  be  at  an  end.*  Thus,  where  a  grantor 
in  a  conveyance  of  lands,  under  which  the  vesting  of  any 
estate  is  made  to  depend  on  the  payment  of  a  specified  sum 
on  or  before  a  day  named,  notifies  the  grantee  before  that 
day,  that  considering  it  as  conferring  an  option  only,  he 
withdraws  the  option  and  all  propositions  contained  in  the 
deed,  this  does  not  amount  to  a  waiver  of  performance,  nor 
justifies  the  grantee  in  failing  to  make  or  tender  payment 
on  or  before  the  day  specified,  if  he  continues  to  assert 
rights  under  the  deed. ' 

A  right  of  the  lessor  in  an  oil  lease  to  insist  upon  a  for- 
feiture by  reason  of  a  failure  of  the  lessee  to  put  down  a 
seventh  well  in  the  stipulated  time  is  waived  by  his  acquies- 
cence in  the  failure  to  put  down  two  or  three  of  the  preced- 
ing six  wells  within  the  periods  stipulated  in  the  lease.'  And 

'Morse  v.  Church,  15  R.  I.  336. 

5  Co.  Litt.  211b,  Coon  ®.  Brickett,  3  K.  H  163;  Pennant's  Case,  3  Co.  64. 

3  Hubhard  v.  Hubbard,  97  Mass.  188;  Duncan  v.  Railroad  Co.,  85  Ky.  535; 
Cranch  v.  Railroad  Co.,  32  Mo.  App.  315. 

<  Borst  V.  Simpson,  90  Ala.  373. 

'Borst  1).  Simpson,  90  Ala.  373;  Brooklyn  Life  Ins.  Co.  ®.  Bledsoe,  53  Ala. 
638. 

«Duffleld  V.  Hue,  129  Pa.  St.  94. 
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after  the  crops  have  been  made  on  a  farm  it  is  too  late  to 
make  objections  to  the  manner  of  raising  them." 

Except  in  cases  of  estoppel,  only  affirmative  acts  and  ex- 
press agreements  by  the  grantor  will  have  the  effect  of  a 
waiver. " 

A  waiver  may  result  from  acts  as  well  as  from  agree- 
ment. So  if  a  condition  is  attached  to  a  lease  against  as- 
signment of  it,  the  subsequent  acceptance  of  rent  from  the 
assignee  by  the  lessor,  or  the  beginning  of  action  for  subse- 
quent I'ent  after  the  breach  will  be  equivalent  to  a  waiver 
of  the  condition.' 

When  the  condition  is  a  condition  precedent  and  has  never 
•  been  performed,  the  estate  never  vests  in  the  grantee,  and 
there  can  be  no  waiver  of  compliance.*  A  tender  of  per- 
formance at  the  day  will  save  a  condition,  and  if  the  tender 
be  refused,  the  land  may  be  discharged,  as  in  the  case  of  a 
mortgage,  while  the  debt  remains. " 

§  753.  Continuing  Conditions. — Conditions  of  a  continu- 
ous nature  in  a  lease  are  waived  by  the  acceptance  of  rent 
by  the  lessor  only  as  to  past  breaches.  The  landlord  is  not 
thereby  fjrecluded  from  taking  advantage  of  a  forfeiture  re- 
sulting from  a  subsequent  or  continuing  breach."  But  to 
make  the  acceptance  of  rent  a  waiver  of  a  forfeiture  in  a  case 
where  the  lease  provided  for  re-entry  in  the  event  of  a  breach 
of  the  obligation,  it  must  appear  that  the  landlord  had  know- 
ledge of  the  fact  that  the  condition  was  broken  at  the  time 
he  accepted  the  rent,  and  it  must  further  appear  that  the 
rent  which  he  accepted  became  due  after  the  breach  was 
committed  by  the  tenant.' 

'  Young  V.  Gay,  41  La.  Ann.  758. 

« Sharon  Iron  Co.  v.  Erie,  41  Pa.  St.  349;  Duffield  v.  Hue,  139  Pa.  St.  94; 
Gray  v.  Blanchard,  8  Pick,  (kass.)  384;  Leliigh  Coal  &  Nav.  Co.  v.  Early,  163 
Pa.  St.  338. 

2  Loon  V.  Brickett,  3  N.  H.  163;  Clialker  v.  Chalker,  1  Conn.  79. 

•"Johnson  ■».  Warren,  74  Mich.  491. 

«Litt.  sec.  338;  Co.  Litt.  309b;  Jackson  v.  Crafts,  18  Johns.  (N.  Y.)  110. 

«Gluck  V.  Elkan,  36  Minn  80;  Farwell  v.  Easton,  63  Mo.  446;  Doe  v.  Glad- 
win, 6  Q.  B.  953;  Doe  v.  Woodbridge,  9  Barn.  &  Cress.  376. 

'Jackson  i>.  Allen,  3  Cow.  (N.  Y.)  330;  Keeler  ».  Davis,  5  Duer  (N.  Y.),  507; 
Silva  «.  Campbell,  84  Ca\.  430. 
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§  754.  Eelief  in  Equity. — A  court  of  equity  will  never 
lend  its  aid  to  divest  an  estate  for  the  breach  of  a  condition 
subsequent.  The  rule  formerly  was  that  the  court  of 
equity  would  interfere,  and  relieve  against  the  breach  of  a 
condition  subsequent,  provided  it  was  a  case  admitting  of 
compensation  in  damages.'  According  to  the  doctrine  as 
administered  at  the  present  time,  equity  will  take  jurisdic- 
tion in  cases  where  forfeiture  has  been  the  effect  of  inevit- 
able accident,  and  the  injury  is  capable  of  a  certain  com- 
pensation in  damages." 

A  court  of  equity  will  not  lend  its  aid  to  enforce  a  for- 
feiture because  of  a  breach  of  a  condition  subsequent  in  a 
deed."  While  the  mere  fact  that  there  is  a  threatened 
breach  of  a  contract  will  not  authorize  an  injunction,  yet 
if  the  cause  of  a<;tion  be  continuous  and  the  nature  of  the 
impending  damage  such  as  not  to  be  susceptible  of  proper 
assessment  by  a  jury  but  may  be  of  conjecture  merely, 
then  injunction  will  lie.*  In  such  case  equity  aids  the  law 
and  regards  the  right  of  the  party  rather  than  the  amount 
of  damages  which  may  accrue. ' 

§  755.  Cancellation  op  Deed  as  CLom)  Upon  Title. — 
While  a  court  of  equity  will  not  interfere  to  remove,  as  a 
cloud  on  the  title,  a  deed  void  on  its  face,  or  when  there  is 
a  mere  apprehension  of  a  suit,  or  the  mere  assertion  of  a 
hostile  title,  it  will  intervene  where  the  inherent  defect, 
which  renders  a  conveyance  invalid,  can  be  made  apparent 
by  extrinsic  evidence  only.  The  jurisdiction  is  protective 
and  preventive,  and  wiU  be  exercised  whenever  the  deed 
may  be  injuriously  used  against  the  party  complaining, 

'  Popham  V.  Bampfeild,  1  Vera.  83. 

'Eolfe  V.  Harris,  3  Price's  Ex.  Rep.  207q;  Schermerhorn  «.  Negus,  1  Denio 
(N.  Y.),  450;  City  Bank  v.  Smith,  3  Gill  &  J.  (Md.)  265;  Williams®.  Angell,  7 
R.  I.  152;  Bethlehem*.  Annis,  40  N.  H.  84;  Stone®.  Ellis,  9  Cush.  (Mass.)  95; 
Hill  v.  Barclay,  18  Yes.  56;  Beaty  v.  Harkey,  3  Smed.  &  M.  (Miss.)  563;  Han- 
cock V.  Carlton,  6  Gray  (Mass.),  39;  Skinner  v.  Dayton.  3  Johns.  Ch.  (N.  Y.) 
536;  Boone  ®.  Clark,  139  111.  466. 

2  Williams  v.  University,  127  111.  101. 

*  Duncan  v.  Railroad  Co.,  85  Ky.  525. 

'  Staines  v.  Dorman,  25  Ohio  St.  580. 
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wheu  the  evidence  to  impeach  it  may  be  lost. '     Otherwise 
it  will  not  interfere  to  remove  cloud  on  title.' 

§  756.  Trust  Instead  of  a  Condition. — A  grant  does 
not  convey  a  conditional  estate  unless  coupled  with  a  clause 
for  the  payment  of  money  or  the  doing  of  some  act  by  the 
grantee  on  which  the  grant  is  clearly  made  to  depend. 
Without  such  clause  a  grant  for  a  specific  purpose  can  be 
held  at  most  to  create  a  trust,  but  not  an  estate  on  condi- 
tion.' And  when  the  deed  is  not  upon  condition,  there  is 
no  foundation  for  forfeiture  to  the  grantor  or  his  heirs;  if 
it  be  a  trust,  then  it  can  be  enforced  in  equity. '  A  condi- 
tion, if  broken,  forfeits  the  estate,  and  forever  thereafter 
deprives  the  grantee  or  donee  of  the  estate;  and  not  only 
this,  but  the  heirs  become  seised  of  the  first  estate,  and  the 
forfeiture  avoids  all  intermediate  charges  and  incumbrances; 
the  heirs  take  the  estate  free  and  clear,  with  all  the  expen- 
ditures and  improvements  that  may  have  been  laid  out  on 
the  property. 

On  the  other  hand,  if  the  limitations  are  to  be  regarded 
as  regulations  to  guide  the  trustees,  and  explanatory  of  the 
terms  upon  which  the  gift  has  been  made,  they  create  a 
trust  which  those  who  take  the  estate  are  bound  to  per- 
form; and,  in  case  of  breach,  a  court  of  equity  will  inter- 
pose and  enforce  a  performance.  A  fraudulent,  unfaithful 
trustee  will  be  removed  and  another  appointed  in  his  place. 
A  diversion  of  the  fund  will  be  arrested  and  an  account 
compelled  for  any  waste  or  improvident  use  of  it.' 

What  by  the  old  law  was  deemed  a  devise  upon  condition 
would  now,  perhaps,  in  almost  every  case,  be  construed  a 
devise  in  fee  upon  trust,  and,  by  this  construction,  instead 
of  the  heir  taking  advantage  of  the  condition  broken,  the 
cestui  que  trust  can  compel  an  observance  of  the  trust  by  a 
suit  in  equity." 

'  Borst  V.  Simpson,  90  Ala.  373.  See,  also,  Smith  v.  Smith,  28  Wis.  176; 
Larmon  d.  Jordan,  56  111.  304;  1  Story  Eq.  Jur.  sect.  705. 

*  Memphis,  etc.  Railroad  Co.  v.  Neighbors,  51  Miss.  413. 

2  Co.  Litt.  203a,  204ab,  314b;  Cowper  «.  Andrews,  Hob.  41;  Norfolk's 
Case,  Dyer,  138b. 

*Neely«.  Hoskins,  84  Me.  386;  Sohier«.  Church,  109  Mass.  1. 

»  Stanley  v.  Colt,  5  Wall.  (U.  S.)  119,  165. 

<  Wright  V.  Wilkin,  2  Best  &  S.  232;  1  Sugden  on  Powers  (7  Ed.),  123. 
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Conditions  subsequent  are  never  favored  in  law,  and  no 
deed  will  be  construed  to  create  such  an  estate,  unless  the 
language  is  so  clear  that  no  room  is  left  for  any  other  con- 
struction.' 


Article  3. 
Collateral  Limitations  and  Conditional  Limitations. 

§  757.  Definition   of  Collateral  Limi-    §  758.  Conditional  Limitation  Distin- 
tation.  guished, 

§  757.  Definition  of  Collateral  Limitation. — An  es- 
tate upon  limitation  is  one  that  is  made  to  determine  abso- 
lutely upon  the  happening  of  some  future  event,  as  an 
estate  to  a  woman  so  long  as  she  remains  a  widow,  or  to 
a  party  until  a  third  party  returns  from  New  York. 

The  estate  is  for  a  specified  period,  but  makes  the  right 
of  enjoyment  to  depend  on  some  collateral  event.  The 
event  marked  for  the  determination  of  the  estate  is  collat- 
eral to  the  time  of  continuance.  These  clauses  of  qualifica- 
tion give  to  the  estate  a  determinable  quality,  and  if  the 
estate  be  one  of  inheritance,  it  is  distinguished  as  a  base, 
qualified  or  determinable  fee.  The  estate  will  determine  as 
soon  as  the  event  arises,  and  it  never  can  be  revived." 

The  words  used  in  creating  this  limitation  are  generally 
"during,"  "while,"  "so  long  as,"  "until,"  and  words  of 
similar  import.  But  these  words  are  not  absolutely  neces- 
sary ;  and  if  none  of  these  words  are  used,  the  grantor's 
intent  will  control.' 

§758.  Conditional  Limitation  Distinguished. — By  the 
common  law,  a  condition  annexed  to  real  estate  could  be 
reserved  only  to  the  grantor  or  devisor,  and  his  heirs. 
Upon  a  breach  of  the  condition,  the  estate  of  the  grantee 

'Packard  ii.  Ames,  16  Gray  (Mass.),  327;  Laraboe  «.  Carleton,  53  Me.  211; 
Emerson  v.  Simpson,  43  N.  H.  475;  Wier  v.  Simmons,  55  Wis.  637;  Curtis  v. 
Board,  43  Kans.  138. 

^  Poole  V.  Nedham,  Yelv.  149;  Baldwin's  Case,  1  Leon.  74;  1  Preston  on 
Est.  43,  44,  49,  50. 

2  Co.  Litt.  308b;  Miller  v.  Levi,  44  N.  Y.  489;  1  Preston  on  Est.  129. 
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or  devisee  was  not  ipso  facto  terminated,  but  the  law  per- 
mitted it  to  continue  beyond  the  time  when  the  contingency 
upon  which  it  was  given  or  granted  happened,  and  until 
an  entry  or  claim  was  made  by  the  grantor  or  his  heirs, 
or  the  heirs  of  the  devisor,  who  alone  had  the  right  to  take 
advantage  of  a  breach.' 

Hence,  arose  a  distinction  between  a  condition  and  a 
conditional  limitation  over  to  a  third  person  in  case  the  con- 
dition is  not  fulfilled,  or  there  be  a  breach  of  it,  which  is  termed 
a  conditional  limitation.  A  condition  determines  an  estate 
after  breach,  upon  entry  or  claim  by  the  grantor  or  his 
heirs,  or  the  heirs  of  the  devisor.  A  hmitation  marks  the 
period  which  determines  the  estate,  without  any  act  on  the 
part  of  him  who  has  the  next  expectant  interest.  Upon 
the  happening  of  the  prescribed  contingency,  the  estate 
first  limited  ceases,  and  the  subsequent  estate  arises.  If  it 
were  otherwise,  it  would  be  in  the  power  of  the  heir  to 
defeat  the  limitation  over,  by  neglecting  or  refusing  to 
enter  for  breach  of  the  condition.  This  distinction  was 
first  made  in  the  case  of  wills  to  supplant  the  rule  of  the 
ancient  common  law,  that  an  estate  could  not  be  limited 
to  a  stranger,  upon  an  event  which  went  to  abridge  or 
destroy  an  estate  previously  limited.  A  conditional  limita- 
tion is  of  a  mixed  nature,  and  partakes  of  a  condition  and 
of  a  limitation;  of  a  condition,  inasmuch  as  it  defeats  the 
estate  previously  limited;  and  of  a  limitation,  because, 
upon  the  happening  of  the  contingency,  the  estate  passes 
to  the  person  having  the  next  expectant  interest,  without 
entry  or  claim,  contrary  to  the  maxim  of  law,  that  a 
stranger  cannot  take  advantage  of  a  condition  broken.' 

The  most  material  difference  between  a  condition  and  a 
conditional  limitation  is  that,  to  render  a  condition  effect- 
ive to  terminate  the  estate  to  which  it  is  attached,  it  must 
be  taken  advantage  of  by  some  act,  and  this  can  be  done 
only  by  the  grantor  or  his  heirs,  while  on  the  expiration  of 

'  2  Bl.  Com.  166;  4  Kent's  Com.  126,  127,  128. 

H  Kent's  Com.  128.  See,  also,  Henderson  v.  Hunter,  59  Pa.  St.  335; 
Ashley  B.  Warren,  11  Gray  (Mass.),  43;  Warner  v.  Bennett,  31  Conn.  468; 
Battey  s.  Hopkins,  6  R.  I.  443;  Stearns  v.  Godfrey,  16  Me.  158;  Smith  «.  Smith, 
23  Wis.  176. 
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an  estate  by  the  limitation,  it  at  once  ceases  and  the  annexed 
estate  in  expectancy  at  once  vests. ' 

In  case  of  a  limitation  a  stranger  may  take  advantage  on 
the  happening  of  the  contingency  upon  which  the  estate  is 
limited." 

A  condition  respects  the  destruction  and  the  determina- 
tion of  an  estate.  A  conditional  limitation  relates  to  the 
commencement  of  a  new  one.  A  condition  brings  the  es- 
tate back  to  the  grantor  or  his  heirs  in  case  of  breach;  a 
conditional  limitation  carries  it  over  to  a  stranger.' 

Another  distinction  exists.  Where  an  estate  in  fee  is 
created  on  condition,  the  entire  interest  does  not  pass  out 
of  the  grantor  by  the  instrument  or  conveyance.  All  that 
remains,  after  the  gift  or  grant  takes  effect,  continues  in 
the  grantor  and  goes  to  his  heirs.  This  is  the  right  of 
entry  upon  condition  broken,  of  the  grantor  and  his  heirs. 
This  possibility  of  reverter  arises  in  the  grantor  or  devisor 
immediately  on  the  creation  of  the  conditional  estate.  It 
is  otherwise  where  the  estate  in  fee  is  limited  over  to  a 
third  person  in  case  of  a  breach  of  the  condition.  Then 
the  entire  estate,  by  the  same  instrument,  passes  out  of 
the  grantor  or  devisor.  The  first  estate  vests  immediately, 
but  the  expectant  interest  does  not  take  effect  until  the 
happening  of  the  contingency  upon  which  it  was  limited  to 
arise.  Both  owe  their  existence  to  the  same  grant  or  gift; 
and  being  an  ultimate  disposition  of  the  entire  fee,  "as  well 
after  as  before  the  breach  of  the  condition,  there  is  nothing 
left  in  the  grantor  or  devisor  or  his  heirs.  The  right  or 
possibility  of  reverter,  which,  on  the  creation  of  an  estate 
in  fee  on  condition  merely,  would  remain  in  him,  is  given 
over  by  the  limitation  which  is  to  take  effect  on  the  breach 
of  the  condition. 

These  conditional  limitations,  though  not  valid  in  the  old 
conveyances  at  common  law,  yet,  within  certain  limits, 
they  are  good  in  wills  and  conveyances  to  uses.' 

'  Atty.  Gen.  v.  Merrimack  Co.,  14  Gray  (Mass.),  618;  Miller  v.  Levi,  44  N. 
T.  489. 

« Owen  ®.  Field,  108  Mass.  105. 

'Watkins  on  Conv.  204. 

^1  Preston  on  Est.  40,  41,  93.  2  Fearne  on  Cont.  Rem.  (10th  Ed.)  50;  Shep- 
pard's  Touch.  126. 
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The  possibility  of  reverter  being  a  vested  interest  in  real 
estate,  is  capable  at  all  times  of  being  released  to  the  per- 
son holding  the  estate  on  condition,  or  his  grantee,  and,  if 
so  released,  vests  an  absolute  and  indefeasible  title  thereto. 
The  grant  or  devise  of  a  fee  on  condition  does  not  thei'efore 
fetter  and  tie  up  estates,  so  as  to  prevent  their  alienation, 
and  thus  contravene  the  policy  of  the  law  which  aims  to 
secure  the  free  and  unembarrassed  alienation  of  real  estate. 
It  is  otherwise  with  gifts  or  grants  of  estates  in  fee,  with 
limitations  over  upon  a  condition  or  event  of  an  uncertain 
or  indeterminate  nature.  The  limitation  over  being  execu- 
tory, and  depending  on  a  condition,  or  an  event  which  may 
never  happen,  passes  no  vested  interest  or  estate.  It  is  im- 
possible to  ascertain  in  whom  the  ultimate  right  to  the  es- 
tate may  vest,  or  whether  it  will  ever  vest  at  all,  and  there- 
fore no  conveyance  or  mode  of  alienation  can  pass  an  abso- 
lute title,  because  it  is  wholly  uncertain  in  whom  the  estate 
will  vest  on  the  happening  of  the  event  or  breach  of  the 
condition  upon  which  the  ulterior  gift  is  to  take  effect. 

The  term  conditional  limitation  is  sometimes  used 
generally  to  denote  any  kind  of  qualified  limitation  in  the 
derivative  sense;  any  kind  of  limitation  in  the  derivative 
sense  which  depends  upon  a  condition,  in  contradistinction 
to  an  absolute  limitation;  or  to  denote  an  indirect  special 
limitation  in  contradistinction  to  a  direct  special  limitation. 
A  conditional  limitation,  in  the  specific  sense,  is  a  pro- 
vision, by  way  of  use  or  devise,  for  the  annihilation  of  an 
interest  of  the  measure  of  the  freehold  under  a  preceding 
limitation  in  a  particular  event  which  is  unconnected  with 
the  original  quantity  of  that  interest,  and  which  may  not 
happen  till  after  such  interest  has  become  vested,  and  for 
the  creation  of  a  new  interest  in  its  stead  in  favor  of 
another  person.  Or  it  is  a  distinct  clause  by  way  of  use  or 
devise  by  which  an  interest  is  limited  to  take  effect  in  pos- 
session, or  in  enjoyment,  or  in  both,  on  or  at  a  particular 
time  or  event,  in  defeasance  and  exclusion  of  and  by  way 
of  substitution  for  an  interest  of  the  measure  of  freehold 
given  by  a  previous  sentence,  at  a  period  when  such  prior 
interest  may  have  become  vested  in  enjoyment,  and  before 
such  a  prior  interest  has  lasted  the  full  measure  of  dura- 
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tion  assigned  to  it  by  such   preceding    sentence,    either 
in  express  terms  or  by  construction  of  law. 

If  in  reality  the  limitation  is  to  wait  the  regular  expira- 
tion of  a  prior  interest,  it  is  a  remainder  and  not  a  condi- 
tional limitation.  This  conditional  limitation  can  only  be 
created  by  way  of  use  or  devise.  It  would  be  void  if 
inserted  in  a  deed  at  common  law.  When  it  is  by  way  of 
use  it  is  a  shifting  use,  or  a  springing  use.  Those  limita- 
tions which  are  by  devise  are  executory  devises.  A  limita- 
tion may  be  so  framed  as  to  take  effect  in  one  event  as  a 
springing  interest  or  conditional  limitation,  and  in  another 
as  a  contingent  remainder;  in  such  case,  until  the  event 
occurs,  it  is  impossible  to  determine  the  nature  of  the 
ulterior  interest. 


CHAPTER  XXI. 

natttre  and  classification  of  mortaages. 

Article  1. 

Definition  and  Development. 

§  759.  Definition.  §  763.  Welsh  Mortgage. 

I  760.  Origin  of  Mortgages  §  764.  Protection    to    the    Debtor   in 

§  761.  Vivum  Vadium  Courts  of  Equity. 

§  762,  Mortuum  Vadium.  §  765.  Equitable  Rule 

§  766.  Redemption. 

§  759.  Definition. — At  common  law  a  mortgage  is  a 
sale  upon  the  condition  that  if  the  mortgagor  or  his  heirs 
pay  the  debt  to  the  mortgagee  or  his  heirs,  the  mort- 
gagor shall  re-enter  and  repossess  his  lands.  The  estate 
passes  to  the  mortgagee  subject  to  be  defeated  upon  the 
performance  of  the  condition.  If  the  mortgagor  made  de- 
fault his  estate  became  forfeited,  and  the  mortgagee  held 
the  estate  absolute ; '  and  the  transaction  was  governed  by 
the  rules  which  govern  conditions.'' 

A  common-law  mortgage  may  be  defined  as  an  estate 
upon  condition  defeasible  by  the  performance  of  the  condi- 
tion according  to  its  legal  effect.'  The  mortgagee  takes 
the  place  of  the  mortgagor  as  the  owner  of  the  land,  and 
the  mortgagor  that  of  the  mortgagee  as  owner  of  the 
money  borrowed,  the  subsequent  payment  of  the  money 
and  the  reconveyance  of  the  land  being  regulated  by  what 
is  in  fact  nothing  else  than  a  subsidiary  contract.* 

§  760.  Origin  op  Mortgages. — It  is  well  established  that 
liens  upon  the  property  of  another  prevailed  at  all  times 
among  all  civilized  nations,  ancient  and  modern."    The 

'Litt  sec  332. 

'Litt  sec.  332,  Wade's  Case,  5  Coke,  114;    Goodall's  Case,  5  Coke,  96. 
'Erskine  «.  Townsend,  2  Mass.  493,   Conard  v.  Atlantic  Ins.   Co.,  1  Pet 
(U  8)386. 
'  Ames'  Science  of  Jurisprudence,  p.  269. 
°  Hamilton's  Hedaya,  Book  XL VHI,  Pawns. 
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primitive  idea  of  giving  mortgages  must  be  referred  to  the 
introduction  of  order  and  civilization  among  mankind  rather 
than  to  the  invention  of  any  particular  people.  And  different 
nations  subjected  this  system  of  lending  money  to  different 
regulations,  and  in  England  the  court  of  chancery  has 
coupled  the  inseparable  incidents  of  redemption  and  fore- 
closure. 

The  two  distinct  forms  of  mortgages  which  have  been 
designated  by  the  terms  vivum  vadium  and  mortuum 
vadium,  appear  to  have  been  adopted  from  the  customary 
law  of  Normandy. ' 

During  the  feudal  tenures  in  England,  it  seems  that  there 
were  no  mortgages."  The  pledgee  of  land,  in  feudal  times, 
took  possession,  but  not  full  feudal  seisin,  but  only  a  quasi 
seisin,'  a  seisin  de  vadio,  which  was  a  pledgee's  seisin;  or  a 
seisin  distinct  from  the  general  seisin,  not  exclusive  of  that 
of  the  pledgor,  but  consistent  with  and  dependent  upon  it." 

The  freehold  was  deemed  to  remain  in  the  pledgor,  and 
the  pledgee  was  said  to  be  seised  through  the  owner  of  the 
fee;'  the  pledgee  was  seised  not  in  his  own  name  but  in  the 
name  of  another. ' 

§  761.  VrvuM  Vadium. — Vivum  vadium  denoted  a  pledge 
of  land  when  the  creditor  took  possession  of  the  land 
under  the  conveyance  to  hold  and  enjoy  until  he  paid  him- 
self out  of  the  rents  and  profits,  without  any  limit  to  the 
time  for  redemption.  Upon  payment  of  the  debt  in  this 
way  the  debtor  received  back  his  lands;  he  could  recover 
them  by  suit  if  not  voluntarily  given  to  him  by  the  credi- 
tor. In  this  case  the  land  survives  the  debt  It  consisted 
of  a  conveyance  to  the  creditor  and  his  heirs,  until  out  of 
the  rents  and  profits  he  had  himself  satisfied  his  debt.' 

The  Norman  judges  recognized  gages  or  pledges  of  land, 
either  with  or  without  transfer  of   possession.     If   the 

>  Vinnius,  Inst.  Lib.  3,  tit.  15. 

'  Treatise  on  Eq.  Lib.  3,  c.  1,  sect.  1. 

« 4  Bract.  (Rolls  Ed.)  74,  sect.  4. 

*  Bract.  (Rolls  Ed.)  336-240;  Glanv.  Lib.  XIII,  cc.  3,  26-30. 

'Glanv.  Lib.  XIII,  c.  11. 

« 4  Bract.  (Rolls  Ed.)  550. 

'  2  Bl.  Com.  157;  Co.  Litt.  520;  Pingrey  on  Mort.  3. 
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pledgee  took  possession,  the  transaction  was  a  pawn,  if  not 
it  was  an  hypothecation.'  Where  one  seised  as  a  pledgee 
died  in  possession  and  his  heir,  being  excluded,  brought  a 
writ  of  mort  d'ancestor  to  get  possession,  he  was  provided 
not  with  the  ordinary  writ  of  mort  d'ancestor,  counting 
vipon  seisin  generally,  but  with  a  special  writ,  alleging  in 
his  ancestor  a  seisin  de  vadio.' 

In  Glanville's  time,  a  form  of  contract  was  used  by 
which  one  might  pledge  his  property  on  the  terms  that, 
upon  default,  the  pledgee's  interest  should  become  abso- 
lute.' If  the  pledge  was  pignus,  and  the  pledgee  was  in 
possession  on  the  day  of  default,  his  freehold  began  at  once 
in  possession;  if  not,  he  had  to  resort  to  a  real  action  to  get 
possession.* 

§  762.  MoRTUUM  Vadium. — Mortuum  vadium  was  an 
absolute  fee,  with  the  condition  annexed  making  void  the 
conveyance  on  payment  of  a  given  sum,  which  the  common 
law  allowed,  if  reserved  to  the  mortgagor  or  his  heirs. 
The  mortgagee  took  the  whole  estate,  subject  to  be 
defeated,  but  which,  on  the  non-fulfillment  of  a  certain 
engagement,  became  his  own  by  an  indefeasible  title.  If 
the  debtor  did  not  discharge  the  debt  according  to  contract 
the  land  was  lost  to  him  and  became  dead  to  him  forever.' 

§  763.  Welsh  Mortgage. — The  Welsh  mortgage  re- 
sembles the  vivum  vadium  of  Coke,  or  the  mortuum  va- 
dium of  Glanville.  By  the  Welsh  mortgage  the  rents  and 
profits  were  substituted  for  the  interest,  and  the  land  was 
to  be  held  until  the  mortgagor  refunded  the  principal;  yet, 
if  the  value  of  the  rents  and  profits  was  excessive  equity 
would,  notwithstanding  any  agreement  to  the  contrary, 
decree  and  account." 

The  Welsh  mortgage,  without  any  mitigation  of  its 
severity  in  equity,  was  analogous  to  the  contract  termed 

'4  Bract.  (Rolls  Ed.)  74,  336. 

=  Glanv.  Lib.  XIII,  cc.  26-30. 

»Glanv.  Lib.  X,  c.  6. 

*  1  Bract.  (Rolls  Ed.)  160. 

'  Co.  Litt.  305a;  3  Bl.  Com.  157. 

'  Fulthrope  v.  Poster,  1  Vern.  476. 
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antichresis  in  the  Eoman  law.'  Such  mortgages  were 
analogous  to  the  mortgage  of  lands  in  the  time  of  Glan- 
ville.  This  mortgage  was  harsh  and  unconscionable,  but  a 
lawful  contract.  Glanville  calls  it  lawful  but  unjust;  in 
justa  et  honesta.' 

In  the  Welsh  mortgage  there  was  a  perpetual  power  of 
redemption,  and  the  mortgagee  could  not  compel  a  redemp- 
tion or  foreclosure.'  The  Welsh  mortgage  is  no  longer 
used. 

§  764.  Protection  to  the  Debtor  in  Courts  of  Equity. 
The  scheme  of  an  absolute  conveyance  with  a  defeasance 
back  had  its  origin  at  an  early  time.  From  the  plain 
system  of  pledge  of  the  Roman  and  the  Saxon  law,  with  a 
foreclosure  procedure  for  the  benefit  of  the  debtor  that  he 
might  redeem,  the  system  of  pledges  went  through  succes- 
sive stages  of  schemes  by  creditors  to  curtail  the  rights  of 
the  debtor.  Courts  of  equity  had  protected  the  debtor. 
Then  the  creditor,  to  evade  the  equitable  rule,  took  a  deed 
absolute  of  the  land,  and  concurrently  with  it  the  creditor 
gave  to  the  debtor  a  bond,  which  came  to  be  known  as  a 
bond  of  defeasance,  stipulating  that  if  the  debtor  returned 
a  certain  sum  of  money,  paid  at  a  certain  time,  the  deed 
should  then  become  null  and  void,  or  that  the  grantee 
would  reconvey.  It  was  the  object  by  the  procedure  to 
make  the  transaction  operate  as  a  sale  of  land,  with  an 
option  of  buying  back.*  But  the  courts  of  equity  in  Eng- 
land declared  that  such  a  transaction,  if  intended  in  fact 
for  a  mere  security,  is  nothing  but  a  mortgage. 

Still  another  device  is  used.  The  land  is  conveyed  to  the 
creditor  or  to  some  third  person  upon  the  trust  that  it  is  to 
be  availed  of  by  holding  it  to  the  creditor's  use,  or  by  sell- 
ing it,  in  case  of  failure  to  pay  the  sum  secured,  and  pay- 
ing  the  debt  from  the  proceeds.  But  as  a  scheme  to  avoid 
the  law  of  mortgages,  it  is  a  failure,  as  the  courts  have 
decided  that  a  deed,  in  form  a,  trust  deed,  but  given  in  fact 

'  Dig.  20,  tit.  1,  law  1,  sect.  11. 
'  Glanv.  Lib.  10,  c.  6,  sect.  8. 

^Longuet  v.  Scawan,  1  Ves.  8r.  403;  Howel  u.  Price,  1  P.  Wm.  391.      See, 
also.  Angler  v.  Masterson,  6  Cal.  61;  Rankert  v.  Clow,  16  Tex.  9. 
*  1  Moyle.  Imp.  Just.  Inst.  pp.  315,  316. 
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as  a  security,  does  not  convey  a  trust  estate,  but  is  a  mort- 
gage, and  gives  nothing  but  a  mortgagee's  estate.'  And 
some  of  the  States  have  enacted  a  law  that  such  trust  deeds 
must  be  foreclosed  in  court  and  the  mortgagor  allowed  the 
statutory  period  of  redemption.  Such  laws  are  passed  to 
prevent  abuse  aud  oppression." 

This  struggle  between  the  creditor  and  the  courts  has 
been  alluded  to  by  Glanville  and  Bracton  in  speaking  of 
the  fact  that  courts  of  law  have  been  capable  of  equitable 
procedure.  This  equitable  doctrine  to  shield  the  debtor  in 
allowing  him  to  redeem  was  undoubtedly  exercised  in  very 
ancient  times.  It  has  been  a  struggle  between  the  courts 
of  equity  and  creditors,  with  success  on  the  part  of  these 
courts. 

§  765.  Equitable  Eule.  —  The  courts  of  equity  seized 
upon  the  first  opportunity  to  mitigate  the  severity  of  a 
common  law  mortgage.  They  soon  arrived  at  the  just 
conclusion  that  mortgages  ought  to  be  treated,  as  the 
Roman  law  had  treated  them,  as  a  mere  security  for  the 
debt  due  to  the  mortgagee;  that  the  mortgagee  held  the 
estate,  although  forfeited  at  law,  as  a  trust;  and  that  the 
mortgagor  had  an  equity  of  redemption  which  he  might 
enforce  against  the  mortgagee,  as  he  could  any  other  trust, 
within  a  reasonable  time,  by  paying  the  debt  and  all  equita- 
ble charges." 

The  doctrine  of  redemption  became  established  in  1629, 
in  the  reign  of  Charles  I.' 

Equitable  interposition  is  attributed  to  the  courts  of 
equity  ;  but  this  doctrine  was  probably  adopted  long  be- 
fore the  establishment  of  distinct  chancery  courts.  In 
very  early  times  the  courts  of  law  in  England  showed 
themselves  capable  of  equitable  procedure.  The  foreclo- 
sure process  allowing  the  mortgagor  to  redeem,  even  after 
default  and  suit  brought,  was  distinctly  equitable,  and 
represented   a  very  ancient  struggle   between  courts  and 

'In  re  Alison,  11  Ch.  D.  284;  Locking  v.  Parker,  L.  R.  8  Ch.  30;  Teal  v. 
Walker,  111  U.  8.  242. 
2  Ventres  v.  Cobb,  105  111.  33. 
^  Pingrey  on  Mort.  7. 
^Co.  Litt.,  Butler's  note,  304b. 
100 
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creditors.'  And  this  same  procedure  was  adopted  in 
Roman  law  to  avoid  the  law  of  pledge,  and  thus  relieve 
the  pledgor  by  redemption  from  the  absolute  loss  of  his 
property." 

§  766.  Redemption.  ^This  doctrine  of  redemption  after 
forfeiture  was  laid  down  in  the  reign  of  Charles  I.,  at  first 
very  cautiously.  Sir  Matthew  Hale,  when  chief  justice, 
said  that  the  growth  of  equity  had  eaten  out  the  heart  of 
the  common  law  as  applied  to  mortgages.  He  complained 
that  an  equity  of  redemption  was  transferable  from  one  to 
another,  though  at  common  law  a  feoffment  or  fine  would 
have  extinguished  it;  and  he  declared  he  would  not  favor 
the  equity  of  redemption  beyond  the  existing  precedents." 

The  object  of  the  equity  of  redemption  is  to  prevent  op- 
pression; "once  a  mortgage  always  a  mortgage  "  became 
a  maxim.*  Contracts  made  with  the  mortgagor  to  lessen, 
embarrass,  or  restrain  the  right  of  redemption,  are  regarded 
with  jealousy,  and  generally  set  aside  as  dangerous  agree- 
ments, founded  in  wrong  against  the  mortgagor. " 

The  equity  of  redemption  is  a  real  and  beneficial  estate, 
tantamount  to  the  fee  at  law;  and  accordingly  it  is  descend- 
ible by  inheritance,  devisable  by  will,  and  alienable  by 
deed,  precisely  as  if  it  were  an  absolute  estate  of  inherit- 
ance at  law." 

Courts  of  equity,  from  a  very  early  period,  took  a  very 
different  view  of  the  matter  from  that  of  the  courts  of 
common  law.  They  looked  upon  the  forfeiture  of  the  es- 
tate at  law  because  of  non-payment  on  the  very  day  fixed 
by  the  mortgage,  as  in  the  nature  of  a  penalty,  and,  as  in 
other  cases  of  penalties,  gave  relief,  by  allowing  the  mort- 
gagor to  redeem  the  land  on  equitable  terms,  at  any  time 
before  the  right  to  do  so  was  barred  by  foreclosure.  This 
right  to  redeem  after  the  estate  had  become  absolute  in 
law  in  the  mortgagee  was  called  the  equity  of  redemption. 

'  3  Bl.  Com.  49-52. 

2 1  Moyle,  Just.  Inst.  pp.  315,  316. 

^Roscarrick  «.  Barton,  1  Cases  in  Ch.  217. 

*  Newcomb  v.  Bonham,  1  Vern.  7. 

'  Howard  v.  Harris,  1  Vera.  190. 

'Casborne  v.  Scarfe,  1  Atk.  603-  2  Jac.  &  W.  190n. 
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Courts  of  equity  held  that  the  mortgage  was  a  mere  se- 
curity for  the  payment  of  the  debt,  and  that  the  mortgagor 
was  the  real  beneficial  owner  of  the  land,  subject  to  the 
lien  of  the  mortgage;  that  the  mortgagee  had  a  lien  on, 
but  not  an  estate  in,  the  land. 

These  two  systems  were  maintained  without  conflict  be- 
tween the  law  and  the  equity  courts. 

The  equity  courts  did  not  try  to  control  the  law  courts, 
or  even  to  question  the  legal  doctrine  which  thoy  an- 
nounced, and  in  case  of  redemption  required  the  mortgagee 
to  re-convey  the  real  estate  to  the  mortgagor,  to  make  the 
latter's  title  available  in  a  court  of  law.' 


Article  2. 
The  American  Doctrine. 

§  767.  The  Doctrine  of    the    United  §  770.  States  in  which  the  Common 

States.  Law  and  the  Equity  Rule  are 

§  768.  States  Giving    a    Mortgage    a  Blended. 

Dual  Character.  §  771.   folate  in  which  a  Mortgage  is  a 

§  769.  States  in  which  a  Mortgage  is  Species  of  a  Pledge. 
Mere  Security  or  Lien. 

§  767.  The  Doctrine  of  the  United  States. — The  States 
of  this  Union  have  modified  the  rigorous  doctrine  of  the 
common  law.  It  is  the  American  doctrine  in  equity  that 
until  foreclosure  the  mortgagor  remains  seised  of  the  free- 
hold and  the  mortgagee  has,  in  effect,  but  a  chattel  inter- 
est, which  goes  to  the  executor,  in  case  of  death  of  the 
mortgagee,  as  personal  assets; and  though,  technically  speak- 
ing, the  fee  descends  to  the  heir,  yet  the  heir  is  but  a  trus- 
tee for  the  personal  representative  and  need  not  be  a  party 
to  a  bill  by  the  executor  for  a  foreclosure.  The  mortgagee 
merely  holds  the  legal  title  as  security  for  a  specific  pur- 
pose, and  neither  in  a  court  of  law  nor  of  equity  is  he  per- 
mitted to  use  it,  except  for  the  purpose  of  making  effectual 
the  security,  and  to  prevent  any  violation  of  his  rights 
under  it.' 

'  Pingrey  on  Mort.  8. 

">  Bartlett  v.  Borden,  13  Bush  (Ky.),  45;  Harkrader  v.  Leiby,  4  Ohio  St.  603. 
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As  against  third  parties,  the  mortgagor  has  the  legal  es- 
tate, and  may  in  every  respect  deal  with  it  as  his  awn,  sub- 
ject only  to  the  rights  of  the  mortgagee.' 

In  England  there  is  no  conflict  between  the  courts  of  law 
and  of  equity.  But  in  the  United  States  there  is  a  confu- 
sion and  conflict  in  the  decisions  of  the  courts,  resulting 
from  a  failure  to  keep  in  mind  the  distinction  between 
courts  of  law  and  of  equity.  Many  causes  have  contributed 
to  destroy  that  certainty  and  uniformity  which  formerly 
prevailed.  Chiefly  among  these  causes  may  be  mentioned 
the  statutory  laws  enacted  in  many  of  the  States,  and  the 
failure  of  the  courts  and  the  authors  to  note  these  changes 
in  their  expositions  of  the  law  in  the  different  States.  An- 
other source  of  confusion  on  this  subject  is  that  many  of 
the  States  have  abolished  the  common  law  forms  of  action 
by  statute,  and  instead  of  them  a  single  statutory  form  has 
been  adopted,  in  which  legal  and  equitable  rights  are  ad- 
ministered at  the  same  time  and  by  the  same  tribunal. 
Under  these  statutory  enactments  and  change  in  procedure 
the  equitable  theory  of  a  mortgage  has,  in  many  States, 
entirely  superseded  the  legal  one.' 

In  those  States  where  the  common  law  prevails  a  mort- 
gage possesses  a  dual  character,  being  one  thing  in  a  court 
of  law  and  another  in  a  court  of  equity;  a  conveyance  of 
land  in  the  former  and  a  security  for  a  debt  in  the  latter. ' 

§  768.  States  Giving  a  Mortgage  a  Dual  Character. — 
The  States  coming  under  this  division  have  declared  in  favor 
of  the  common  law,  though  the  rule  has  been  modified  and 
is  not  as  strict  and  harsh  as  it  was  in  the  time  of  Lord 
Mansfield,  who  endeavored  to  mitigate  its  severity.  In 
fact,  no  State  now  enforces  the  strict  common  law  doctrine 
of  I'eal  estate  mortgages.  In  law  the  title  of  the  mortgagee 
is  regarded  in  the  nature  of  a  base  or  determinable  fee. 
The  term  of  hfe  is  measured  by  that  of  the  mortgage  debt. 

'  Chamberlain  v.  Thompson,  10  Conn.  343;  Schuylkill  Co.  v.  Thoburn,  7 
Serg.  &  R.  (Pa.)  411;  Bradley  v.  Fuller,  23  Pick.  (Mass.)  8;  Terry  ®.  Rosell,  33 
Ark.  478;  Emory  ».  Keighan,  88  111.  482;  Barrett  v.  Hinckley,  VA  111.  '62; 
Scott  V.  Ware,  65  Ala.  174;  Alleu  v.  Kellam,  69  Ala.  442. 

'  Pingrey  on  Mort.  9. 

2  Welsh  V.  Phillips,  54  Ala.  309. 
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When  the  latter  is  paid  or  becomes  barred  by  the  statute 
of  limitations,  the  mortgage  title  is  extinguished  by  opera- 
tion of  law. 

Those  States  which  have  adopted  the  common  law  rule 
to  a  certain  extent,  in  which  a  mortgage  possesses  a  dual 
character,  are  Alabama, '  Arkansas, '  Connecticut,"  District 
of  Columbia,  Illinois,*  Maine,"  Maryland,"  Massachusetts,' 
New  Hampshire, "  New  Mexico  Territory,'  North  Carolina," 
Ohio,"  Pennsylvania,"  Rhode  Island,"  Tennessee,"  Vir- 
ginia," and  West  Virginia. 

§  769.  States  in  Which  a  Mortgage  is  A  Mere  Se- 
curity OR  Lien. — Many  of  the  States  have  entirely  dis- 
carded the  doctrine  of  the  common  law  as  to  the  title  con- 
veyed by  a  mortgage  and  declare  a  mortgage  on  real  estate 
to  be  a  security  or  lien  and  nothing  more;  that  the  mort- 
gagee has  no  right  of  entry  until  after  default  and  foreclos- 
ure. It  conveys  no  estate  in  land,  and  the  default  in  the 
payment  of  the  debt  secured  does  not  change  its  character. 
This  doctrine  has  been  established  by  decisions  and   by 

'  Allen  V.  Kellam,  69  Ala.  442;  Denby  v.  Mellgrew,  58  Ala.  147;  Welsh  v. 
Phillips,  54  Ala.  309. 

2  Terry  i).  Rosell,  33  Ark.  478;  Whittington  v.  Flint,  43  Ark.  504. 

'Dudley  v.  Cadwell,  19  Conn.  318;  Clinton  v.  Westbrook,  38  Conn.  9. 

<Hall  «.  Byrne,  1  Scam.  (111.)  140;  Taylor  v.  Adams,  115  111.  574;  Barrett®. 
Hinckley,  134  111.  32. 

'  Blaney  i>.  Bearce,  3  Me.  132;  Oilman  v.  Wills,  66  Me.  273. 

« Jamieson  v.  Bruce,  6  Gill  &  J.  (Md.)  73;  Brown  v.  Stewart,  1  Md.  Ch.  87. 

'Erskine  v.  Townsend,  3  Mass.  493;  Colman  «.  Packard,  16  Mass.  39;  Nor- 
cross  V.  Norcross,  105  Mass.  265. 

'Southerin  v.  Mendum,  5  N.  H.  420;  Morse  v.  Whitcher,  64  N.  H.  591. 

'Comp.  Laws  of  1884,  sect.  1593. 

"Hemphill  ».  Ross,  66  N.  Car.  477;  Coor  «.  Smith,  101  N.  Car.  261;  Witt- 
kowski  V.  Watkins,  84  N.  Car.  456. 

"  Ely  ».  McGuire,  2  Ohio,  333 ;  Martin  v.  Alter,  43  Ohio  St.  94. 

'» Phillips  V.  Bank,  18  Pa.  St.  394;  Tryon  v.  Munson,  77  Pa.  St.  250;  Lance's 
Appeal,  112  Pa.  St.  426. 

"  Carpenter  ?).  Carpenter,  6  R.  I.  542;  Doyle  v.  Mellon,  15  R.  I.  523. 

"  Henshaw  v.  Wells,  9  Humph.  (Tenn.)  568;  Vance  v.  Johnson,  10  Humph. 
(Tenn.)  214. 

"Faulkner  v.  Brockenbrough,  4  Rand.  (Va.)  245.  In  the  technical  sense  of 
the  term,  mortgages  are  not  used  in  Virginia,  West  Virginia  and  District  of 
Columbia,  being  superseded  in  practice  by  deeds  of  trust.  The  equity  of  re- 
demption exists  In  the  grantor  in  a  deed  of  trust  in  Virginia. 
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statutory  eaactments.  The  following  States  and  Territories 
have  adopted  this  rule  either  by  decisions  or  by  statute: 
Alaska  Territory,'  Arizona  Territory,"  California,"  Colo- 
jado,*  Florida,"  Georgia,'  Idaho,'  Indiana,'  Iowa,'  Kan- 
sas,'" Kentucky,"  Michigan,"  Minnesota,"  Montana,'* 
Nebraska,"  Nevada,"  New  York,"  North  Dakota,"  Okla- 
homa Territory,  Oregon, "  South  Carolina, '°  South  Dakota," 

'  The  laws  of  Oregon  govern  this  Territory.  See  Annot.  Laws  of  Oregon, 
1887,  p.  383,  sect.  326. 

2  Rev.  Stat.  1887,  sect.  797. 

'Taylor  v.  McLain,  64  Cal.  514;  Healy  v.  O'Brien,  66  Cal.  519;  Ray  nor  ». 
Drew,  72  Cal.  307;  Smith  v.  Smith,  80  Cal.  333;  GodefiEroy  ».  Caldwell,  3  Cal. 
491. 

*Laws  1887,  p.  174,  sect.  363;  Railroad  Co.  v.  Beshoar,  8  Colo.  33. 

5  Laws  of  1853,  ch.  525;  Bush.  Dig.  1872,  p._611;  McMahon  v.  Russell,  17 
Fla.  698;  Jordan  v.  Sayre,  34  Fla.  1;  Berlack  d.  Halle,  22  Fla.  a36. 

*  Code,  sect.  1954;  Thomas  v.  Morrisett,  76  Ga.  384;  Burnside  v.  Terry,  45 
Ga.  621. 

'  Rev.  Stat.  1887,  sects.  3350-3355. 

8  G.  &H.  Stat.  1873,  p.  335;  Fletcher®.  Holmes,  33  Ind.  497. 

9  Rev.  Code,  1880,  sect.  1938;  White  v.  Rittenmyer,  30  Iowa,  368. 
'"Comp.  Laws,  1879,  p.  555,  sect.  1;  Beckman  «.  Sikes,  85  Kans.  120;  Van- 

derslice  i>.  Knapp,  30  Kans.  647;  Alexander  v.  Shonyo,  30  Kans.  705;-  Chick 
V.  Willetts,  2  Kans.  384. 

"  Woolley  V.  Holt,  14  Bush  (Ky.),  788;  Civil  Code,  sect.  299;  Taliaferro  v. 
Gay,  78  Ky.  496;  Douglass  v.  Cline,  12  Bush  (Ky.),  608. 

'*  Comp.  Laws,  1871,  p.  1775;  Byers  v.  Byers,  65  Mich.  598;  Caruthers  v. 
Humphrey,  13  Mich.  270;  Humphrey  v.  Hurd,  39  Mich.  44. 

!3Gen.  Stat.  1878,  ch.  75,  sect.  29;  Berthold  v.  Holman,  12  Minn.  335; 
Humphrey  ».  Buisson,  19  Minn.  221;  Adams  v.  Corriston,  7  Minn.  456. 

"  Code  of  Civil  Procedure,  sect.  359;  Comp.  Stat.  1887;  Fee  v.  Swingly,  6 
Mont.  596. 

"5  Gen.  Stat.  1881,  ch.  61,  sect.  55;  1885,  p.  482;  Kyger  ».  Ryley,  2  Nebr. 
28;  Webb  v.  Haselton,  4  Nebr.  318;  McHugh  ».  Smiley,  17  Nebr.  630;  Union 
Mutual  Ins.  Co.  v.  Lovitt,  10  Nebr.  301. 

'« Gen.  Stat.  1885;  Civil  Code  of  Procedure,  sect.  8384;  Hyman  v.  Kelly,  1 
Nev.  179;  Whitmores.  Shiverick,  3  Nev.  288. 

"  Jackson  v.  Brownson,  19  Johns.  (N.  T.)  325;  Dickinson  v.  Jackson,  6 
€ow.  (N.  y.)  147;  3  Rev.  Stat.  313,  sect.  57;  Code  of  Civil  Proced.  1880,  sect. 
1498;  Barry  D.  Ins.  Co.,  110  N.  Y.  1. 

18  Rev.  Code,  1883,  sec.  1733. 

''Civil  Code  of  1873,  sect.  323;  Hill's  Code,  sect.  414;  Sellwood  v.  De Lash- 
mutt,  11  Oreg.  534;  Anno.  Laws  of  1887,  p.  883,  sect.  336;  Watson  «.  Mortg. 
&  Invest.  Co.  13  Oreg.  474. 

™5Stat.  169,  act  of  1791;  Johnson  v.  Johnson,  37  S.  Car.  309;  Navassa 
iGuano  Co.  v.  Richardson,  36  S.  Car.  401. 

"  Rev.  Code,  1883,  sect.  1733. 
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Utah,"  Washington,'  Wisconsin/  and   Wyoming.     Trust 
■deeds  are  used  in  Texas. 

However,  a  deed  and  bond,  separately  or  together,  divest 
the  grantor  of  title,  and  vest  the  title  in  the  grantee  until 
the  debt  is  satisfied  by  the  grantor.'  And  if  the  mortgagee 
obtains  the  peaceable  possession  of  the  premises  without 
foreclosure  sale,  after  condition  broken,  the  mortgagor  can- 
not turn  him  out  of  such  possession  by  an  action  of  eject- 
ment, or  by  anj'  other  legal  or  equitable  proceeding,  until 
he  pays  the  amount  due  on  the  mortgage,  or  until  the  same 
has  been  paid  by  the  application  of  th3  rents  and  profits.' 

§  770.  States  in.  Which  the  Common  Law  and  the 
Equity  Rule  are  Blended. — In  Delaware  the  equity  rule 
prevails  except,  after  condition  broken,  the  mortgagee 
may  pursue  his  remedy  at  law  or  in  equity,  and  he  can- 
not be  restrained  from  proceeding  at  his  election  upon 
either  or  both  his  remedies."  And  if  the  mortgagee  be 
in  possession  after  condition  broken,  he  is  the  owner  and 
holder  of  the  legal  title. ' 

lu  Mississippi,  the  land  mortgaged  is  only  a  security 
for  a  debt,"  but  the  legal  title  vests  in  the  mortgagee  after 
default,  and  the  mortgaged  estate  is  regarded  as  a  pledge 
only.'  The  legal  title  may  be  asserted  by  the  mortgagee 
after  default,  but  only  for  the  protection  of  his  debt,  and 
to  make  the  security  available  for  its  payment. '° 

'  Comp.  Laws,  1876,  p.  478;  Civil  Practice  Act,  1870,  sect.  260. 

'  Gen.  Laws,  1877,  sect.  350;  Code  1881,  sect.  546;  Byrd  v.  Forbes,  3  Wash. 
T.  318. 

2  Rev.  Stat.  1871,  p.  1671;  1878,  sect.  3095;  Wisconsin  Cent.  R.  R.  Co.  v. 
Land  Co.,  71  Wis.  94;  Schriber  v.  Le  Clair,  66  Wis.  586. 

^Gibson  v.  Hough,  60  Ga.  588;  Phinizy«.  Clark,  63  Ga.  623;  Allen  v.  Frost, 
62  Ga.  659;  Soutter  v.  Miller,  15  Fla.  625. 

s  Gillett  V.  Eaton,  6  Wis.  30;  Schreeber  v.  Carey,  48  Wis.  208;  Fee  v. 
Swingly,  6  Mont.  596;  Roberts  v.  Sutherlin,  4  Greg.  219. 

«  Newbold  «.  Newbold,  1  Del.  Ch.  310. 

'Halls.  Tunnell,  1  Houst.  (Del.)  320.  See,  also,  Cooch  «.  Gerry,  8  Harr. 
(Del.)  280;  Cornog  «.  Comog,  3  Del.  Ch.  416;  Walker  v.  Bank  (Del.),  10  At. 
Rep.  94;  14  At.  Rep.  819. 

8  Buckley  «.  Daley,  45  Miss.  338. 

•  Carpenter  ■».  Bowen,  42  Miss.  28. 

'"Bucks.  Payne,  53  Miss.  271.  See,^lso,  Hill  v.  Robertson,  24  Miss.  368; 
Kev.  Code,  p.  308,  art.  12;  Code  of  1880,  sect.  1304;  Heard  v.  Baird,  40  Miss.  799. 
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In  Missouri,  the  title  pro  forma  is  vested  in  the  mort- 
gagee, after  forfeiture,  for  the  purpose  of  securing  his 
debt.  And  the  mortgagee  may  maintain  an  action  of 
ejectment  against  the  mortgagor,  or  those  claiming  under 
him  after  condition  broken."  The  New  Jersey  doctrine  is 
that  there  is  a  separation  in  legal  contemplation  of  the 
estate  of  the  mortgagor  from  that  of  the  mortgagee,  and 
the  recognition  of  an  actual  and  distinct  legal  estate  in 
each.  The  legal  estate  of  the  mortgagee,  after  condition 
broken,  has  all  the  incidents  of  a  common  law  title,  for  the 
purpose  of  an  action  of  ejectment;  but  its  existence  is, 
nevertheless,  regarded  as  compatible  with  a  legal  estate  at 
the  same  time  in  the  mortgagor.  This  legal  estate  in  the 
mortgagor  is  capable  of  conveyance,  mortgage  or  sale 
under  execution  against  him,  at  any  time  before  his  estate 
is  divested  by  foreclosure.  ° 

In  Vermont,  a  statutory  provision  declares  for  the  pos- 
session of  the  mortgagor  until  condition  broken.'  After 
condition  broken,  the  mortgagee,  without  notice,  may  enter 
upon  the  mortgaged  premises  and  take  possession  thereof, 
if  he  can  do  so  peaceably  and  unresisted."  The  mortgagor, 
until  condition  broken,  has,  against  the  mortgagee,  the 
legal  right' to  the  mortgaged  premises;  so,  whatever  he 
severs  before  condition  broken,  becomes  his  property.  ° 

§  771.  State  in  Which  a  Mortgage  is  a  Species  op  a 
Pledge. — The  Code'  of  Louisiana  defines  a  mortgage  to  be 
a  right  to  the  creditor  over  the  property  of  his  debtor,  for 
the  security  of  his  debt,  giving  him  the  power  of  having 
the  property  seized  and  sold  in  default  of  payment.     It  is  a 

'  Walcop  11.  McKinney,  10  Mo.  S39;  Pease  ».  Iron  Co.,  49  Mo.  134;  Logan  v. 
Wabash  &  C.  Co.,  43  Mo.  App.  VI. 

'  "Woodside  v.  Adams,  40  N.  J.  L.  417.  See,  also,  Wade  v.  Miller,  33  N.  J. 
L.  396;  Schalk  ».  Kingsley,  43  N.  J.  L.  33;  Mayor  v.  Kiernan,  50  N.  J.  L. 
346;  Shields  v.  Lozear,  34  N.  J.  L.  490. 

3  Rev.  Stat.  1847,  sects.  7,  8,  11;  Rev.  Stat.  1880,  sect.  1358. 

« Wilson  V.  Hooper,  13  Vt.  653;  Lull  v.  Matthews,  19  Vt.  333;  Puller  v. 
Eddy,  49  Vt.  11. 

=  Rev.  Stat.  sect.  1358. 

« Brunswick-Balke-Collender  Co.  v.  Herrick,  63  Vt.  386.  See,  also,  Morey 
V.  McGuire,  4  Vt.  337;  Langdon  v.  Paul,  33  Vt.  305. 

'Rev.  Civil  Code,  1883,  art.  3378. 
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species  of  pledge,  the  thing  mortgaged  being  for  the  pay-" 
ment  of  the  debt  or  fulfillment  of  the  obligation. ' 

The  conventional  mortgage  is  a  contract  by  which  a  per- 
son binds  the  whole  of  his  property  or  a  portion  of  it  only, 
in  favor  of  another,  to  secure  the  execution  of  some  en- 
gagement, but  without  divesting  himself  of  the  posses- 
sion." 


Article  3. 


Distinguishing  a  Conditional  Sale,  Assignments  and  an 

Absolute  Sale. 

%  772.  Conditional  Sale  Distinguished.  §  777.  Deed  Intended  as  a  Security. 

§  773.  An  Assignment  and  a  Deed  of  §  778.  Agreement  to  Reconvey. 

Trust  Distinguished.  §  779.  Rights  of  Purchasers, 

§  774.  Deed  of  Trust  and   Mortgage  §  780.  Assignments    of    Contract    to 

Distinguished.  Purchase  Real  Estate. 

§  775.  Absolute  Sale  Distinguished.  §  781.  Sufficient  Evidence  to  Establish 

§  776.  Character  of  the  Defeasance.  the  Character  of  the  Contract. 

§  772.  Conditional  Sale  Distinguished.— The  distinc- 
tion between  a  mortgage  and  a  conditional  sale  is  this:  If 
the  relation  of  debtor  and  creditor  remains  and  a  debt  still 
subsists  between  the  parties,  it  is  a  mortgage;  but  if  there 
be  no  debt  still  subsisting  and  the  grantor  has  the  privilege 
of  refunding  if  he  pleases  by  a  given  time  and  thereby  en- 
titling himself  to  a  reconveyance,  it  is  a  conditional  sale.' 

There  can  be  no  mortgage  where  there  is  no  debt,  and  a 
reservation  or  stipulation  for  the'  right  to  redeem  where 
there  is  no  debt,  does  not  convert  the  instrument  into  a 
mortgage."  The  idea  of  a  mortgage  without  a  debt  is  a 
legal  myth." 

A  gross  inadequacy  of  price  is  always  a  strong  circum- 
stance in  favor  of  the  supposition  that  a  sale  of  the  prop- 

'  Rev.  Civil  Code,  1883,  art.  3279. 

»  Rev.  Civil  Code,  1882,  arts.  3286,  8387,  3390. 

'Slowey  v.  McMurray,  27  Mo.  113;  Slee  v.  Manhattan  Co.,  1  Pa'ge  (N.  Y.), 
56;  Conway  «.  Alexander,  7  Cranch  (U.  8.),  237;  Hoopes  v.  Bailey,  28  Miss. 
338;  Farmer  v.  Grose,  43  Cal.  169;  Slutz  v.  Desenberg,  28  Ohio  St.  371;  Plato 
v.  Roe,  14  Wis.  457;  McNamara  ■».  Culver,  22  Kans.  661. 

*  Vincent  v.  "Walker,  86  Ala.  333. 

'Douglass  V.  Moody,  80  Ala.  61;  Mit.:hcll  v.  Wtllman,  80  Ala.  16. 
101 
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erty  was  not  intended,'  and  that  the  transaction  was  a 
mortgage." 

When  the  repugnancy  of  the  instrument  and  the  accom- 
panying evidence  render  its  character  doubtful,  it  will  be 
construed  a  mortgage  rather  than  a  conditional  sale,  at 
least  when  such  construction  will  operate  equitably  by 
securing  the  grantee  or  creditor  his  debt  with  interest,  and 
enable  the  grantor,  or  debtor,  to  effect  a  repurchase  of  his 
land.'  The  fair  criterion  by  which  a  court  is  to  decide 
whether  a  deed  be  a  mortgage  or  not  is  this:  Are  the  rela- 
tions mutual  and  reciprocal  ?  Has  the  grantee  all  the  reme- 
dies a  mortgagee  is  entitled  to  ?  If  he  has,  the  instrument 
is  a  mortgage;*  and  if  the  relation  of  debtor  and  creditor 
exists,  the  transaction  will  be  a  mortgage."  If  the  agree- 
ment extinguishes  the  debt,  leaving  the  grantor  the  option 
to  pay  or  not,  and  thereby  entitles  him  to  a  reconveyance, 
the  transaction  operates  as  a  conditional  sale.'  If  the  con- 
tract is  clearly  a  conditional  sale  it  will  so  be  construed.' 

§  Y73.  An  Assignment  and  a  Deed  of  Trust  Dis- 
tinguished.— An  assignment  for  the  benefit  of  creditors 
inures  to  the  benefit  of  all  the  creditors  of  the  grantor, 
while  a  deed  of  trust  in  the  nature  of  a  mortgage  is  for  the 
benefit  of  those  named  therein.  The  radical  distinction 
between  them  exists  in  the  equitable  interest  which  the 
grantor,  in  the  case  of  a  deed  of  trust,  still  retains  in  the 
assigned  property,  which  interest  is  disclosed  by  a  defeas- 
ance.' Whenever  the  investment  conveys  the  property 
absolutely  to  a  trustee  to  be  sold  for  the  payment  of  debts, 
it  is  in  effect  and  form  an  assignment." 

'Holmes  v.  Grant,  8  Paige  (N.  Y.),-343;  Robinson  v.  Cropsey,  6  Paige  (N. 
Y.),  480. 

'  Edrington  v.  Harper,  3  J.  J.  Marsh.  (Ky.)  354;  Morris  i).  Nixon,  1  How. 
(U.  S.)  126;  Wiiite  ».  Land  Uo.,  49  Mo.  App.  450. 

2  Vincent  v.  Walker,  86  Ala.  333;  King  «.  Greve,  43  Mo.  App.  168. 

••Goodman  v.  Grierson,  3  Ball  &  B.  374.  See,  also,  Stephens  v.  Allen,  H 
Oreg.  188;  Peugh  v.  Davis,  96  U.  S.  336;  Campbell  v.  Dearborn,  109  Mass.  130. 

sRuffier  D.  Womack,  30  Tex.  340;  Magee  v.  Catching,  33  Miss.  673. 

6  Alstin  V.  CundifE,  53  Tex.  453;  McKamara  v.  Culver,  33  Kans.  661. 

'Reddyc.  Aldrich  (Miss.),  11  South.  Rep.  838;  Bowery  Sav.  Bank*.  Belt, 
66  Hun  (N.  Y.),  57;  Fletcher  v.  Northcross  (Cal.),  32  Pac.  Rep.  338. 

«Hargadine  v.  Henderson,  97  Mo.  375;  HoflEraan  v.  Mackall,  5  Ohio  St.  124. 

'Crow  V.  Beardsley,  68  Mo.  435;  Woodruff  «.  Robb,  19  Ohio,  313. 
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An  assignment  is  more  than  a  security  for  the  payment 
of  debts;  it  is  an  absolute  appropriation  of  property  to  their 
payment.  It  does  not  create  a  lien  in  favor  of  creditors 
upon  property  which  in  equity  is  still  regarded  as  the 
assignor's,  but  it  passes  both  the  legal  and  equitable  title  to 
the  property  absolutely  beyond  the  control  of  the  assignor.' 

The  instrument  must  be  read  as  a  whole,  in  the  light  of 
the  circumstances  under  which  it  was  executed,  to  deter- 
mine whether  it  was  intended  as  a  security  or  as  an  abso- 
lute unconditional  conveyance,  in  prcesenti,  to  the  grantee 
of  all  the  grantor's  interest  in  the  property,  both  legal  and 
equitable.  Being  intended  merely  as  a  security  for  the 
payment  of  a  debt,  and  an  indemnity  to  save  harmless  a 
surety,  in  equity  it  will  be  held  a  deed  of  trust  in  the 
nature  of  a  mortgage." 

§  774.  Deed  of  Trust  and  Mortgage  Distinguished. 
Whether  a  conveyance  is  to  be  treated  as  a  mortgage  or 
deed  of  trust  depends  on  its  essential  character  as  shown  by 
its  terms,  and  not  whether  the  grantee  is  a  creditor  whose 
debt  is  to  be  paid  out  of  the  proceeds  arising  from  the  exe- 
cution of  a  trust  therein  declared.'  But  if  the  property 
be  transfeiTed  as  a  security  for  a  debt  it  will  be  treated  as  a 
mortgage.*  Such  a  trust  deed  is,  in  legal  effect,  a  mort- 
gage, and  leaves  whatever  right,  title,  or  interest  the 
grantor  has  in  the  land  at  the  time  of  giving  the  convey- 
ance still  in  him,  subject  to  the  lien  thereby  created.' 

§  775.  Absolute  Sale  Distinguished. — An  absolute  sale 
with  a  written  defeasance  on  a  separate  paper,  showing 
that  the  parties  intended  it  to  secure  a  debt,  is  a  mortgage 
with  the  right  of  redemption.'    The  defeasance  need  not  be 

'  Pingrey  on  Mortg.  69. 

'Gage  V.  Chesebro,  49  Wis.  486;  Watterman  v.  Silberberg,  67  Tex.  100;  Peck 
V.  Merrill,  36  Vt.  686;  Schradski  v.  Albright,  93  Mo.  42. 
"More  i>.  Calkins,  95  Cal.  435. 

*  Marshall  v.  Thompson,  39  Minn.  137;  Smith  v.  Lumber  Co.,  57  Ark. 
222;  Wisconsin  Cent.  R.  B.  Co.  v.  Land  Co.,  71  Wis.  94;  Hoyt  v.  Pass,  64 
Wis.  379. 

'Bernstein  v.  Humes,  71  Ala.  265;  McDonald  i>.  Kellogg,  30  Kans.  170. 

•  Smith  «.  Smith,  80  Cal.  325;  Kelley  v.  Leachman,  3  Idaho,  1113;  Brecken- 
ridge  v.  Auld,  1  Rob.  (Va.)  143. 
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inserted  in  the  deed.  It  may  be  added  or  appended  to  the 
deed/  or  written  upon  the  back  of  the  mortgage."  The 
instrument  must  have  words  indicating  that  it  is  given  for 
a  security,  either  in  the  condition  expressed  in  the  terms 
or  in  a  separate  defeasance.'  The  essence  of  the  defeasance 
is  that  it  defeats  the  principal  deed  and  makes  void  if  the 
condition  is  performed,  but  a  term  equivalent  to  this 
proviso  is  sufficient.* 

§  776.  Character  op  the  Defeasance.— At  law  the  de- 
feasance must  be  in  favor  of  the  grantor  himself,  and  not 
in  favor  of  a  third  party.  If  the  re-conveyance  is  made  to 
a  third  party,  the  instrument  cannot  be  considered  a  mort- 
gage." In  equity  the  defeasance  may  be  made  to  some 
other  party  than  the  grantor." 

The  deed  and  defeasance  must  be  made  as  one  transac- 
tion though  the  defeasance  may  be  separate.'  And  the 
defeasance  should  be  of  as  high  a  nature  as  the  deed  itself; 
and  if  the  deed  is  required  to  be  under  seal,  the  defeasance 
must  be  sealed,'  though  in  equity  if  not  under  seal  it  will 
be  valid." 

Parties  to  the  transaction  can  cancel  the  defeasance,  and 
thus  make  the  conveyance  absolute,  provided  the  rights  of 
third  parties  are  not  affected,  and  the  transaction  is  con- 
ducted with  fairness,  both  as  between  the  parties  and  as 
against  creditors  of  the  grantor." 

>  Perkins  v.  Dibble,  10  Ohio,  433;  Baldwin  ».  Jenkins,  33  Miss.  206. 

2  Whitney  «.  French,  35  Vt.  663. 

^Goddard  v.  Coe,  55  Me.  385. 

*Hoyt  i>.  Fass,  64  Wis.  373;  Adams  v.  Stevens,  49  Me.  363;  Pearce  o, 
Wilson,  111  Pa.  St.  14. 

5  Carr  v.  Rising,  63  111.  14;  Magnuson  v.  Johnson,  73  III.  156;  Payne  v.  Pat- 
terson, 77  Pa.  St.  134;  Shaw  v.  Erskine,  43  Me.  371;  Warren  «.  Lovis,  53  Me. 
463. 

«McNees  v.  Swaney,  50  Mo.  388;  Micon  v.  Ashurst,  55  Ala.  607;  Stinchfield 
■c.  Milliken,  71  Me.  567;  JefEery  -o.  Hursch,  58  Mich.  316. 

'  Friedley  v.  Hamilton,  17  Serg.  &  R.  (Pa.)  70;  Corpman  «.  Baccastow,  84 
Pa.  St.  363;  Vance  v.  Lincoln,  38  Cal.  586;  Odell  b.  Montross,  68  N.  Y.  499j 
Shaw  «.  Erskine,  43  Me.  371. 

'Kelleran  ®.  Brown,  4  Mass.  443;  Warren  v.  Lovis,  53  Me.  463. 

'Cutler  V.  Dickinson,  8  Pick.  (Mass.)  386;  Eaton  ®.  Green,  33  Pick.  (Mass.) 
536. 

"Harrison  -o.  Phillips,  13  Mass.  456;  Rice  ■».  Rice,  4  Pick.  (Mass.)  349;  Trull 
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And  after  cancellation  it  cannot  afterwards  be  revived 
by  the  grantor  or  his  heirs. ' 

But  this  doctrine  does  not  apply  in  those  States  where  a 
mortgage,  in  whatever  form,  merely  creates  a  hen  upon 
the  land,  and  the  legal  title  remains  in  the  mortgagor.  So 
a  mortgage  in  the  form  of  a  deed  absolute,  with  a  defeas- 
ance in  a  separate  writing  must  be  foreclosed  in  the  same 
manner  as  a  pure  mortgage." 

§  117.  Deed  Intended  as  a  Security. — It  is  the  general 
rule  that  absolute  deeds  intended  as  a  security  for  money 
will  be  in  effect  mortgages,  if  it  clearly  appears  from  the 
transaction  that  such  was  the  intent  of  the  parties."  The 
doctrine  that  a  deed  absolute  on  its  face  may  be  shown  to 
be  a  mortgage  is  old  and  well-established  by  all  the  courts.* 

Whenever  the  party  is  entitled  to  a  re-conveyance  on  the 
payment  of  a  stipulated  sum,  which  sum  is  the  amount  of 
a  debt  owed  by  him  to  the  grantee,  either  previouslj'  exist- 
ing or  arising  so  that  the  payment  of  the  stipulated  sum 
would  be  the  payment  of  the  debt,  then  the  whole  transac- 
tion amounts  to  a  mortgage,  whatever  language  the  parties 
may  use  or  whatever  stipulations  they  may  have  inserted 
in  the  instrument.'    But  if  the  grantee  is  to  sell  the  land 

V.  Skinner,  17  Pick.  (Mass.)  213;  "Waters  v.  Randall,  6  Met.  (Mass.)  479.  See 
also.  Carpenter  v.  Carpenter,  70  III.  457;  Maxfleld  v.  Patchen,  39  111.  39. 

'  Shubert  v.  Stanley,  53  Ind.  46. 

'Sage  «.  McLaughlin,  34  Wis.  550;  Brinkham  v.  Jones,  44  Wis.  498. 

'  Kemp  V.  Small,  32  Nebr.  318;  Lonnsbury  ».  Norton,  59  Conn.  170;  Weide 
-B.  Gehl,  31  Minn.  449;  O'Neill  v.  Capelle,  63  Mo.  202;  Littlowort  «.  Davis,  50 
Miss.  403;  New  England  Mort.  Sec.  Co.  v.  Turner,  60  Fed.  660;  Judge  v. 
Reese,  34  N.  J.  Eq.  387;  Steinruck's  Appeal,  70  Pa.  St.  389;  Winters  v. 
(N.  J.),  38  At.  Rep.  15;  Meelian  v.  Forrester,  53  N.  Y.  377;  Church  o.  Cole, 
Earl  36  Ind.  34;  Helberg  v.  Schumam,  150  111.  13;  Jackson  i>.  Lynch, 
129  111.  73;  Stahl  v.  Dehn,  73  Mich.  645;  Rogers  v.  Davis  (Iowa),  59  N.  W. 
Rep.  365;  Walbridge  v.  Hammack,  7  Mackey  (D.  C),  154;  Locke  v.  Moulton, 
96Cal.  31. 

^Daniels  v.  Lowery,  93  Ala.  519;  Eiseman  «.  Gallagher,  24  Nebr.  79;  Adams 
«.  Cooty,  60  Vt.  395;  Reilly  v.  Brown,  87  Mich.  163;  Murdock  v.  Clarke,  90 
Cal.  437. 

'Lounsbury  v.  Norton,  59  Conn.  170;  Rogers  ®.  Jones,  93  Cal  80;  Sibley  v. 
Ross,  88  Mich.  315;  Conant  v.  Reseborough,  139  III.  383;  Holiday  v.  Lowry 
(Ga.),  19  S.  E.  Rep.  38;  Pidcock  v.  Swift,  51  N.  J.  Eq.  405;  Moisant  v.  Mc- 
Phee,  93  Cal.  76;  Marshall  v.  Williams,  31  Oreg.  368. 


806  CLASSIFICATION  OF   ESTATES.  [§  778 

and  retain  the  amount  of  the  grantor's  debt  and  pay  him  the 
surplus,  the  deed  does  not  thereby  become  a  mortgage.'  If  it 
be  once  estabUshed  that  the  transaction  is  a  mortgage, 
it  will  so  remain  until  the  debt  is  paid."  Where  a  convey- 
ance is  in  form  absolute,  in  order  to  change  its  character 
to  that  of  a  mortgage  it  must  clearly  appear  that  such  was 
the  intent  of  the  parties; '  but  if  the  instrument  clearly 
shows  that  the  transaction  was  an  absolute  sale  and  not 
given  as  a  mortgage,  it  will  control  according  to  its  terms.  * 
In  Pennsylvania  an  absolute  deed  cannot  become  a  mort- 
gage without  a  written  defeasance. ' 

§  778.  Agreement  to  Eeconvey. — A  deed  with  an  agree- 
ment to  reconvey  is  only  a  mortgage. '  The  authorities  agree 
that  an  agreement  indorsed  on  a  deed  absolute  in  form,  to 
the  effect  that  the  grantee  shall  execute  certain  notes  for 
the  purchase-money,  with  security,  and  that  the  agree- 
ment shall  act  as  a  lien  upon  the  land  mentioned  in  the 
deed  until  the  notes  shall  be  satisfied  in  fuU,  signed,  sealed 
and  acknowledged  by  the  grantor  and  grantee,  and  re- 
corded with  the  deed,  is  a  part  of  the  deed  and  operates  as 
a  deed  upon  the  land.'  But  where  it  appears  that  the  par- 
ties to  the  deed,  absolute  on  its  face,  intended  an  absolute 
sale,  with  simply  the  right  to  repurchase,  the  bond  for  re- 
conveyance containing  no  condition  which   might  stamp 

'  Wilson  V.  Parshall,  129  N.  Y.  223. 

'Reed  v.  Reed,  75  Me.  264;  McPherson  i).  Hayward,  81  Me.  329;  Miller  v. 
Thomas,  14  111.  428;  HoUiday  v.  Arthur,  25  Iowa,  19;  Murray  «.  Walker,  81 
N.  Y.  399. 

'Bailey  v.  Bailey,  115  111.  .551;  Darst  v.  Murphy,  119  111.  246;  Workman  v. 
Greening,  115  111,  477;  Strong  «.  Strong,  126  111.  301;  Mason  ».  Moody,  26 
Miss.  184;  Freeman  v.  Baldwin,  13  Ala.  246;  First  Nat.  Bank  «.  Kruig,  21 
Nev.  404;  Lashley  v.  Souder  (N.  J.),  24' At.  Rep.  919;  Reeder  n.  Trull- 
inger,  151  Pa.  St.  287;  Shilds  «.  Russell,  66  Hun  (N.  Y.),  226;  Bogk  v.  Gas- 
sert,  149  U.  8.  17;  Gray  ».  Shelby,  83  Tex.  405. 

■•Crowell  1).  Keene,  159  Mass.  3.52;  Brice  v.  Lane,  90  Ga.  294. 

'  Potter  v.  Langstrath,  151  Pa.  St.  216. 

''Lounsbury  v.  Norton,  59  Conn.  170;  Helton  -d.  Meighen,  15  Minn.  69; 
Sharkey  v.  Sharkey,  47  Mo.  543;  Robinson  v.  Willoughby,  65  N.  Car.  520; 
Bunker  ».  Barron,  79  Me.  62;  Peterson  v.  Clark, .15  Johns.  (N.  Y.)  205;  Jay  v. 
Whelchel,  78  Ga,  786.     Compare  Whitney  «.  Frencli,  25  Vt.  6«8. 

'  Baldwin  v.  Jenkins,  23  Miss.  206;  Harrison  ».  Trustees,  12  Mass.  456. 
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the  transactiou  as  a  mortgage,  such  intention  must  control, 
and  the  instrument  declared  a  deed.' 

The  grantor  cannot  obtain  nor  require  in  such  a  convey- 
ance any  adverse  or  superior  title  subsequently  and  in  good 
faith  acquired  by  the  grantee ;  and  a  reconveyance  from 
the  grantee  must  be  limited  to  the  interest  conveyed  by  the 
deed  of  the  grantor.' 

No  conveyance  can  be  a  mortgage  unless  it  is  made  for 
the  purpose  of  securing  the  payment  of  a  debt  or  the  per- 
formance of  a  duty,  either  existing  at  the  time  the  convey- 
ance is  made  or  to  be  created  or  to  arise  in  the  future. ' 

§779.  Rights  OP  Purchasers. — If  the  purpose  of  a  deed 
absolute  on  its  face  vs^ith  a  separate  defeasance  or  trust 
deed  is,  in  effect  a  mortgage  as  between  the  parties,  it  can- 
not have  that  effect  against  subsequent  bona  fide  pur- 
chasers for  value  and  w^ithout  notice.'  As  to  them  it  is 
secret,  fraudulent  and  void,  and  a  court  of  equity  will  not 
enforce  it  against  them.°  And  the  grantee,  as  to  third  per- 
sons, can  exercise  all  the  rights  of  an  absolute  owner." 

A  purchaser  who  has  knowledge  that  his  grantor  holds 
the  property  only  as  a  mortgagee,  acquires  only  a  defeasi- 
ble estate,  controlled  by  the  same  terms  and  conditions  as 
those  in  the  hands  of  the  grantee.' 

§  780.  Assignments  op  Contracts  to  Purchase  Real 
Estate. — An  assignment  of  a  contract  to  purchase  may  be, 
in  effect,  only  a  mortgage. '    So  where  a  purchaser  of  land 

>  Pitts  ».  Cable,  44  III.  103;  Morrisons.  Brand,  56  N.  Y.  657. 

«  Hall  «.  Arnott,  80  Cal.  346. 

2  Worley  D.  Dryden,  57  Mo.  326.  See,  also,  Gassert  v.  Bogk,  7  Mont.  585; 
Clark  V.  Finlon,  90  111.  345;  Chandler  «.  Chandler,  76  Iowa,  574. 

4  Gruber  «.  Baker,  30  Neb.  453;  Waters  v.  Crabtree,  105  N.  Car.  394. 

*  Gregory  i).  Perkins,  4  Dev.  (N.  Car.)  50. 

8  Jenkins  v.  Rosenberg,  105  111.  157;  Frink  v.  Adams,  36  N.  J.  Eq.  485;  Pan- 
cake V.  Cauffman,  114  Pa.  St.  113;  Turner  v.  Wilkinson,  73  Ala.  361 ;  Weide 
V.  Gehl,  31  Minn.  449;  Digby  v.  Jooes,  67  Mo.  104;  McCarthy  v.  McCarthy,  36 
Conn.  177;  Pico  ».  Gallardo,  53  Cal.  306. 

'Zane  «.  Fink,  18  W.  Va.  693;  Houser  v.  Lamont,  55  Pa.  St.  311;  Bartling 
«.  Brasuhn,  103  111.  441;  Radford  v.  Folsom,  58  Iowa,  473;  Lawrence  ».  Du- 
Bois,  16  W.  Va.  443;  Kuhn  v.  Rumpp,  46  Cal.  399;  Graham  v.  Graham,  55 
Ind.  33.     See,  also,  Gilbert  v.  Deshon,  107  N.  Y.  334. 

^Lovejoy  ».  Chapman,  33  Greg.  571;  Meigs  v.  McParlan,  73  Mich. 
571. 
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assigns  his  contract  of  purchase  to  another  in  trust,  and  the 
trustee  advances  the  purchase-money  when  due,  at  the  x-e- 
quest  of  the  cestui  que  trust,  to  save  a  forfeiture,  and  the 
vendor  conveys  the  title  to  such  trustee  and  transfers  to 
hira  the  notes  given  for  the  price,  by  consent  of  the  cestui 
que  trust,  as  a  security  for  the  repayment  of  the  sum  so 
advanced,  the  transaction  will,  in  equity,  be  treated  as  a 
mortgage,  and  it  will  not  concern  the  cestui  que  trust  to 
whom  the  money  is  decreed  to  be  paid,  whether  to  the  trus- 
tee or  his  devisee.' 

§  781.  Sufficient  Evidence  to  Establish  the  Charac- 
ter OF  THE  Contract. — Parol  evidence  is  inadmissible  to 
contradict  or  substantially  vary  the  legal  import  of  a  writ- 
ten agreement.  But  parol  evidence  is  admissible  when 
there  is  an  allegation  of  fraud,  mistake,  or  surprise  in 
making  or  executing  a  conveyance,  which  comes  under  the 
jurisdiction  of  courts  of  equity  and  not  of  law.  But  parol 
evidence  is  not  admissible  in  a  court  of  law  to  change  the 
face  of  the  conveyance."  And  where  the  instrument  does 
not  clearly  show  the  intent  of  the  parties,  parol  evidence  is 
offered  and  received  to  show  what  the  transaction  really 
was.  It  is  not  introduced  to  contradict  or  vary  the  writing, 
but  to  show  the  facts.' 

It  is  well  settled  that  parol  evidence  may  be  admitted  to 
prove  an  absolute  deed  a  mortgage,  and  the  admission  of. 
such  evidence  does  not  contravene  the  statute  of  frauds.' 

The  general  rule  is,  if  the  conveyance  is  in  fee,  with  a 
covenant  of  warranty,  and  there  is  no  defeasance,  either  in 
the  conveyance  or  a  collateral  paper,  parol  evidence  to  show 
that  it  was  intended  to  secure  a  debt,  and  to  operate  only 
as  a  mortgage,  must  be  clear,  unequivocal  and  convincing, 

'  Stewart  v.  Fellows,  128  111.  480.  See,  also,  Smith  v.  Cremer,  71  111.  185; 
Pond  V.  Eddy,  113  Mass.  149;  Briggs  «.  Rice,  130  Mass.  50. 

■'  Webb  «.  Rice,  6  Hill  (N.  Y.),  319;  Stevens  v,  Cooper,  1  Johns.  Ch.  (N.  Y.) 
419. 

a  Rankin  «.  Mortimere,  7  Watts  (Pa.),  872;  Cornell  «.  Hall,  23  Mich.  377; 
Smith  v.  Crosby,  47  Wis.  160;  Henley  «.  Hotaling,  41  Cal.  22;  Davis  «.  T)om- 
ming,  12  W.  Va.  246. 

«Swegle  V.  Belle,  20  Oreg.  323;  Walker  v.  Walker,  2  Atk.  98;  Dixon  ?>. 
Parker,  2  Ves,  Sr.  219,  225;  Glass  v.  Hulbert,  103  Mans.  24;  Peugh  v.  Davis, 
96  U.  S.  333. 
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or  the  presumptiou  that  the  instrument  is  what  it  purports 
to  be  must  prevail.'  The  burden  is  on  the  complainant  to 
prove  by  clear  and  satisfactory  evidence,  the  instrument  is 
what  he  claims  it  to  be." 

If  the  evidence  is  not  clear  and  satisfactory,   the  pre- 
sumption is  that  the  instrument  is  what  it  purports  to  be.' 


Article  i. 


Requisites  and  Validity. 

§  782.  Classification  of  Mortgages.  §  785.  Description  of  Property. 

§  783.  Date  and  Delivery.  §  786.  Condition. 

§  784.  Description  of  Parties.  g  787.  The  Debt. 

§  Y82.  Classification  of  Mortgages. — Mortgages  are 
divided  into  two  general  classes:  Legal  and  equitable. 
The  legal  mortgage  is  executed  with  all  the  formalities 
required  by  law.  There  are  three  essentials:  1.  A  mort- 
gagor, who  must  be  a  person  capable  of  granting,  convey- 
ing, or  assigning  the  property  mortgaged;  2.  A  mortgagee, 
who  must  be  a  person  capable  of  receiving  a  grant  or 
assignment  of  the  premises;  3.  The  property  mortgaged, 
which  must  be  granted  or  assigned  in  that  order  and 
manner  which  the  law  requires. 

Two  things  are  necessary  to  the  validity  of  the  third 
essential:  1.  A  conveyance  of  the  property;  2.  A  contem- 
poraneous agreement  that  such  conveyance    shall    be  a 

'Cadman  v.  Peter,  118  U.  S.  7.3;  Rowland  v.  Blake,  97  U.  S.  624;  Coyle  v. 
Davis,  116  U.  8.  108;  Case  v.  Peters,  20  Mich.  298;  McMicken  v.  Bank,  20 
Can.  S.  Ct.  548;  Ganceart  ®.  Henry,  98  Cal.  381;  Blake  v.  Taylor,  142  111.  482; 
liocke  ■».  Moulton,  96  Cal.  21;  Baird  ®.  Reininghaus,  87  Iowa,  167;  Wallace 
V.  Smith,  155  Pa.  St.  78;  Perot  v.  Cooper,  17  Colo.  80;  "Wallace  v.  Berry,  83 
Tex.  338. 

» Strong  «.  Strong,  136111.  301;  Hiuton  v.  Pritchard,  107  N.  Car.  128;  Pan- 
cake V.  CaufEman,  114  Pa.  St.  113;  Peaglcr  »  Stahler,  91  Ala.  308;  Bingham 
V.  Thompson,  4  Nev.  334;  Knight  ®.  McCord,  63  Iowa,  429;  Mitchell  v.  Well- 
xnan,  80  Ala.  16;  Williams  v.  Cheatham,  19  Ark.  378;  Adams  v.  Adams,  51 
Conn.  544;  Matthews  v.  Porter,  16  Fla.  466;  Townsend  «.  Peterson,  12  Colo. 
491. 

'  Wilson  «.  Parshall,  129  N.  Y.  223. 
102 
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security.'  The  defeasance,  or  agreement  to. recovery,  may 
be  contained  in  the  instrument  of  conveyance,  or  in  a 
separate  deed,  executed  and  delivered  contemporaneously 
with  the  deed." 

There  are  three  forms  of  legal  mortgages:  1.  The  com- 
mon law  form;  2.  Power-of-sale  mortgage;  3.  Deeds  of 
trust  in  the  nature  of  a  mortgage.  At  common  law  a 
mortgage  must  be  by  deed,  and  cannot  be  by  parol  or  by 
an  instrument  not  under  seal.' 

A  power-of-sale  mortgage  is  one  in  which  the  parties 
agree  that  the  mortgagee  may,  after  a  stipulated  time,  sell 
the  property  without  going  into  a  court  of  equity.  The 
power  of  sale  is  generally  included  in  the  mortgages  and 
deeds  of  trust  in  the  nature  of  mortgages.' 

Some  courts  hold  that  this  power  of  sale  is  incident  to  a 
power  to  mortgage:  that  the  authority  to  make  a  mort- 
gage means  that  the  mortgage  may  contain  what  mort- 
gages in  general  contain,  and,  hence,  they  contain  a  power 
of  sale.' 

A  deed  of  trust  in  the  nature  of  a  mortgage  is  condi- 
tional and  defeasible,  and  is,  in  legal  effect  a  mortgage,* 
and  has  the  same  effect  as  a  mortgage,  even  when  a  mort- 
gage is  considered  a  mere  lien.' 

Equitable  mortgages  are  liens  upon  real  estate  of  such  a 
nature  that  they  are  recognized  in  equity  as  securities  for 
the  payment  of  money,  and  are  treated  as  mortgages;  such 
as  assignment  of  contracts  of  purchase,  conveyances  in 

'  Pingrey  on  Mori.  181. 

^Kellejv.  Leachman,  2  Idaho,  1113:  Shaw  ».  Erskine,  43  Me.  371;  "Walker 
V.  Mining  Co.,  3  Colo.  89;  Briukman  v.  Jones,  44  Wis.  498;  Preschbaker  o. 
Feaman,  33  111.  475. 

3 Hughes®.  Morris,  SDeGex,  M.  &  G.  .356;  Brittain  v.  Rossiter,  11  Q.  B. 
131;  Maddison  v.  Alderson,  L.  R.  8  App.  Cas.  479;  Porter  «.  Muller,  53  Cal. 
677. 

^Kinsley®.  Ames,  3  Met.  (Mass.)  39;  Hyman  c.  Devereux,  63  N.  Car.  634; 
Lydston  v.  Powell,  101  Mass.  77;  Brisbane  v.  Stoughton,  17  Ohio,  483. 

5  Wilson  V.  Troup,  7  Johns.  Ch.  (N.  Y.)  35;  In  re  Chawner's  Will,  L.  R.  8 
Eq.  569. 

«Fox  V.  Prazer,  93  Ind.  365;  Turner  i).  Watkins,  31  Ark.  439;  Austin  v. 
Sprague  Manuf.  Co.,  14  R.  I.  464. 

'  Lenox  B.  Reed,  13  Kans.  223,  337;  Chick  v.  Willetts,  3  Kans.  385,  391. 
Compare  Soutter  v.  Miller,  15  Fla.  635,  637. 
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consideration  of  support  and  maintenance  of  the  grantor, 
an  agreement  to  give  a  mortgage,  not  objectionable  for 
want  of  consideration,  the  lien  of  a  vendor  under  a  written 
contract  of  reservation,  absolute  conveyances  with  defeas- 
ances vesting  in  parol,  and  informal  and  defectively  executed 
mortgages  in  general.  Deeds  and  contracts  which  are 
informal  as  a  common  law  mortgage,  intended  as  a 
security,  in  equity,  are  mortgages." 

Concisely  stated,  all  kinds  of  property,  real  and  personal 
which  are  capable  of  absolute  sale,  may  be  mortgaged.^ 
Therefore,  vested  rights  in  remainder  and  reversion,  possi- 
bilities coupled  with  an  interest,  rents  and  choses  in  action 
are  capable  of  being  mortgaged,'  and  everything  subject 
to  contract  or  which  may  be  assigned  is  capable  of  being 
mortgaged.'  So  any  estate  in  fee  simple,  fee  tail,  for  life 
or  years,  in  any  lands,  or  in  any  rents  or  profits  out  of  the 
same  may  be  mortgaged." 

The  following  may  be  mortgaged :  lands  subject  to  a  pre- 
emption," mining  claims,'  a  certificate  of  stock  in  an  unin- 
corporated company  representing  an  interest  in  land,"  school 
land  certificate,"  and  potential  interest."  But  a  possibility 
not  coupled  with  an  interest  is  not  mortgagable. " 

§  Y83.  Date  and  Delivery. — In  ancient  times  the  date 
was  commonly  omitted."    The  presumption  is  that,  prima 

•  Ketchum  v.  St.  Louis,  101  U.  S.  306;  Brown  v.  Brown,  103  Ind.  33;  Wayt 
v.  Carwithen,  31  W.  Va.  516;  Hoile  b.  Bailey,  58  Wis.  434;  Hall  v.  Railroad 
Co.,  58  Ala.  10,  33. 

=  Dorsay  ».  Hall,  7  Nebr.  460. 

'Wilson  B.  Ross,  17  Fla.  691;  Curtis  v.  Root,  30  111.  530,  533;  Flanders  v. 
Greely,  64  N.  II.  357;  Jones  v.  Roe,  8  Term  Rep.  88,  93;  Wilson  v.  Wilson,  33 
Barb.  (X.  T.)  328.     Compare  Lamport's  Case,  10  Co.  46. 

^Baak  i).  Baumeister,  87  Ky.  6;  Neligli «.  Michenor,  3  Stockt.  (N.  J.)  5:i9. 

5  Miller  v.  Tipton,  6  Blackf.  (Ind.)  338;  Wilson  v.  Wilson,  33  Barb.  (N.  Y.) 
338. 

6  Whitney  v.  Buckman,  13  Cal.  536;  Bush  «.  Marshall,  6  How.  (U.  S.)  284. 
'  Alexander  v.  Sherman  (Ariz.),  16  Pac.  Rep.  45. 

"  Durkee  v.  Stringham,  8  Wis.  1. 

'  Mowry  v.  Wood,  13  Wis.  413;  Jarvis  v.  Butcher,  16  Wis.  307. 

■'»  Grantham  v.  Hawley,  1  Hobart,  133. 

"  Penn  ».  Ott,  13  La.  Ann.  233;  Gilbert  «.  Penn,  13  La.  Ann.  235;  Bright  v. 
Buckman,  39  Fed.  Rep.  343;  Low  d.  Pew,  108  Mass.  347;  Skipper  13.  Stokes, 
43  La.  355;  Purcell  v.  Mather,  35  Ala.  570. 

"Gibson  ®.  Poor,  21  N.  H.  446;  Lee  v.  Ins.  Co.,  6  Mass.  209. 
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facie,  all  documents  must  be  taken  to  have  been  made  on 
the  day  they  bear  date.  So  a  deed  is  presumed  to  have 
been  executed  and  delivered  on  the  day  it  is  dated.'  If  the 
real  date  can  be  proved,  though  the  deed  is  dated  wrong, 
the  deed  will  be  valid." 

The  date  is  no  part  or  substance  of  the  deed  and  may  be 
contradicted;  °  so  if  the  date  of  the  mortgage  be  later  than 
that  of  the  acknowledgment,  it  may  be  shown  that  the 
date  of  the  acknowledgment  is  erroneous,  and  that  the 
mortgage  was  not  acknowledged  until  after  it  was  executed.* 
The  date  is  prma /aci'e  evidence  of  the  time  of  its  execu- 
tion and  delivery.''  The  deed  must  be  presumed  to  be  de- 
livered after  its  acknowledgment,  or  at  least  as  early  as  the 
day  of  acknowledgment." 

§  T84.  Description  op  Parties — The  names  of  the 
grantor  and  the  grantee  should  appear  in  the  mortgage. 
If  the  parties  are  distinguished  so  as  to  identify  them,  it  is 
sufficient,  though  the  true  name  be  not  used,  or  even  no 
name  at  all.' 

The  general  rule  as  to  deeds  and  mortgages  is  settled  to 
be  that  where  several  persons  sign  such  a  conveyance,  and 
the  names  of  one  or  more  of  them  fail  to  appear  as 
grantors  described  in  the  body  of  the  instrument,  those  not 
named  are  not  bound,  and  it  is  not  their  deed.' 

The  general  rule  is,  in  making  a  mortgage,  that  the 
names  of  the  grantor  and  the  grantee  should  be  given, 
their  place  of  residence,  town  or  city,  county  and  State. 

1  Parke  ».  Neeley,  90  Pa.  St.  53;  Anderson  v.  Weston,  6  Bing.  N.  C.  296; 
Oshey  ».  Hicks,  Cro.  Jac.  264. 

'  3  Bl.  Com.  304. 

3 Comings  v.  Wellman,  14  N.  H.  293;  Gibson  v.  Poor,  31  N.  H.  446;  Hoit  v. 
Russell,  56  N.  H.  559,  566. 

*  Hoit  V.  Russell,  56  N.  H.  559.  See,  also,  Woolsey  v.  Jones,  84  Ala  88; 
Blake  «.  Fash,  44  111.  303. 

5  Darst  V.  Bates,  51  111.  439;  Billings  v.  Stark,  15  Fla.  297;  Ford  ».  Gregory, 
10  B.  Mon.  (Ky.)  175;  Ellsworth  v.  Railway  Co.,  34  N.  J.  L.  98;  County  o. 
Bradshaw,  20  Iowa,  355;  Sweetser  v.  Lowell,  33  Me.  446. 

*  Clark  ».  Akers,  16  Kans.  166;  Loomis  v.  Pingree,  43  Me.  399. 
'  Chase  v.  Palmer,  29  111.  806;  Madden  «.  Floyd,  69  Ala.  231. 

*  Harrison  v.  Simons,  55  Ala.  510;  Peabody  v.  Hewett,  52  Me.  33,  50;  Mad- 
den V.  Floyd,  69  Ala.  221;  Agricultural  Bank  «.  Rice,  4  How.  (U.  S.)  325. 
Compare  Elliot  ».  Sleeper.  2  N.  H.  535. 
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The  occupation,  place  of  residence,  and  matters  of  that 
character  are  often  of  great  assistance  in  identifying  the 
parties,  or  directing  where  they  may  be  found  in  case  an. 
inquiry  is  to  be  made  for  them. 

If  the  grantee  is  not  named,  he  should  have  such  a 
description  as  to  distinguish  him  from  all  others.'  The 
grantee  must  be  the  identical  person  and  not  some  other 
person  of  the  same  name,"  and  be  capable  of  holding  the 
real  estate  as  mortgagee.' 

Where  a  corporation  is  a  party  to  a  deed  or  mortgage,  a 
mistake  in  setting  out  its  name  will  not  vitiate  the  instru- 
ment if  it  is  apparent,  on  its  face,  that  the  corporation  was 
intended.* 

It  is  generally  held  that  a  deed  to  a  partnership  by  its 
firm  name  is  not,  therefore,  void,  but  valid,  because  it  may 
be  shown  by  parol  evidence  who  the  partners  are  that 
compose  the  firm.' 

AU  persons  may  be  parties  to  a  contract,  unless  they  are 
incompetent  by  reason  of  personal  disability,  or  from  con- 
siderations of  pubhc  policy.  In  every  contract  there  must 
be,  of  necessity,  at  least  two  parties;  one  who  is  bound  to 
perform  the  contract,  and  the  other  who  is  entitled  to  have 
it  performed.  ° 

§  785.  Description  of  Property. — The  description  of 
the  property  should  be  plain  and  full,  leaving  nothing  to 
be  supplied.  But  any  description  of  lands,  however  general 
and  indefinite,  which  is  capable  of  being  made  practically 

'Simmons  v.  Spratt,  20  Pla.  495;  Thomas  v.  Manslifleld,  10  Pick.  (Mass.) 
364;  Newton  ».  McKay,  29  Mich.  1;  Nat.  Bank  v.  Schween,  127  111.  573. 

•Shirley  v.  Burch,  16  Oreg.  83. 

'Thomas  v.  Wyatt,  SfMo.  188;  Kelly  v.  Bourne,  15  Oreg.  476,  481. 

^Society  v.  Varick,  13  Johns.  (N.  Y.)  38;  Douglass  v.  Bank,  19  Ala.  659; 
Aultman  v.  Richardson,  7  Nebr.  1;  Culpepper  Society  v.  Digges,  6  Rand.  (Va.) 
165. 

'Kelly  v.  Bourne,  15  Oreg.  76;  Shaw  v.  Lond,  12  Mass.  447;  Sherry  v.  Gil. 
more,  58  Wis.  324;  Ferris  i>.  Blackledge,  71  N.  Car.  492.  See,  also,  Stroman 
V.  Rottenbury,  4  Des.  Eq.  (8.  Car.)  269;  Hogg  «.  Odom,  Dudley  (Ga.),  185; 
Morse  v.  Carpenter,  19  Vt.  613;  Carruthers  v.  Sheddon,  6  Taunt.  14; 
Maugham  ».  Sharpe,  17  C.  B.,  N.  8.  443.  Compare  Beaman  v.  Whitney,  20 
Me.  413;  McCauley  v.  Fulton,  44  Cal.  355;  Arthur  v.  Weston,  22  Mo.  378. 

'  Pingrey  on  Mort.  348. 
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certain  by  oral  evidence,  is  sufficient.'  When  the  descrip- 
tion is  by  metes  and  bounds,  the  lines  of  ascertained 
boundaries  must  control,  unless  there  is  such  an  averment 
of  quantity  as  to  show  that  the  exact  quantity  was  the  thing 
granted.  A  description  may  be  sufficient  hj  reference  to 
other  instruments." 

Where  the  description  in  the  mortgage  of  a  parcel  of  a 
tract  of  larger  extent  does  not  locate  it,  the  mortgagee  be- 
comes a  tenant  in  common  pro  rata  in  the  whole  tract.  ° 
If  two  phrases  cannot  be  reconciled,  that  which  would  de- 
feat the  mortgage  should  be  rejected.*  As  a  general  rule, 
if  the  description  in  a  conveyance  be  so  defective  that  it 
cannot  be  known  what  estate  is  conveyed,  the  conveyance 
is  void." 

§  T86.  Condition. — In  ordinary  mortgages  the  habendum 
is  followed  by  a  clause  of  defeasance  which  provides  that 
if  the  mortgagor  pays,  the  estate  shall  cease,"  or  that  the 
deed  shall  be  void,'  or  some  equivalent  clause."  Any  stipu- 
lation or  agreement  that  plainly  indicates  the  intention  to 
return  or  reconvey  the  property  upon  payment  of  the  sum 
named,  makes  the  instrument  a  mortgage.'  If  this  clause 
or  its  equivalent  is  not  used,  then  the  instrument  is  a  deed 
and  not  a  mortgage,'"  unless  it  appears  from  the  whole  in- 
strument that  it  was  intended  for  a  security. 

■  Vaughn  v.  Schmalsle,  10  Mont.  186;  Woods  v.  Sawin,  4  Gray  (Mass.),  333; 
Kyerss  v.  Wheeler,  33  Wend.  (N.  Y.)  148;  Keroan  ».  Baham,  45  La.  Ann. 
799;  Tucker  v.  Field,  51  Miss.  191;  Ex  parte  Boyce  (S.  Car.),  19  8.  E. 
Bep.  495;  Wallace  v.  Purber,  63  lad.  103;  Trdsteess.  Connolly,  156  Mass.  373; 
Coogan  ■».  Burling  Mills,  134  Mass.  390;  Collins  v.  Dresslar,  133  Ind.  390. 

2  Wallace  v.  Furber,  63  Ind.  108;  Waterman  «.  Andrews,  14  R.  I.  589. 

'  Brown  b.  Maury.  85  Tenn.  358.     Compare  Cochran  v.  Utt,  43  Ind.  367. 

*  People  V.  Storms,  97  N.  Y.  364.  See,  also.  Sharp  v.  Thompson,  100  111.  447. 

^Bosworth  V.  Parenholz,  3  Iowa,  85;  Worthington  v.  Hylyer,  4  Mass.  196, 
204;  Freed  v.  Brown,  41  Ark.  495;  Atkins  v.  Paul,  67  Qa.  97;  S;ead  v.  Gros- 
field,  67  Mich.  389;  Campbell  v.  Johnson,  44  Mo.  347;  Boardman  v.  Reed,  6 
Pet.  (U.  8.)  338;  WofEord  v.  McKinna,  23  Tex.  44;  Morris  v.  Giddens  (Ala.), 
14  South.  Rep.  406. 

« Helfenstein's  Estate,  135  Pa.  St.  298. 

'  Freeman's  Bank  v.  Vose,  33  Me.  98;  Adams  v.  Stevens,  49  Me.  363. 

'Cowles  V.  Marble,  37  Mich.  158;  Adams  «.  Stevens,  49  Me.  863. 

»Pearce  ©.Wilson,  111  Pa.  St.  14,31;  Reitenbaugh  i).  Ludwick,  31  Pa.  St.  181. 

'"Freeman's  Banks.  Vose,  33  Me.  98;  Adams  v.  Stevens,  49  Me.  863. 
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It  is  not  necessary  that  the  condition  shall  be  so  com- 
pletely certain  as  to  preclude  the  necessity  of  extrinsic  evi- 
dence.' 

§  T87.  The  Debt. — A  mortgage,  though  without  cove- 
nants or  bond  to  pay,  implies  a  loan;  and  every  loan  im- 
plies  a  debt.'  Mortgages  may  be  given  without  mentioning 
any  bond,  note  or  other  obligation.  The  form  in  which  the 
indebtedness  appears  is  im  material,  °  and  a  statement  that 
there  is  a  personal  obhgation  on  the  part  of  the  mortgagor 
to  pay  the  amount  of  the  debt  is  not  necessary."  Substan- 
tial correctness,  such  as  may  prevent  mistake  or  uncertainty 
as  to  the  debt  intended  to  be  secured,  is  all  that  is  required. ' 
In  Connecticut  the  true  state  of  the  incumbrance  must  be 
shown.' 

In  general  the  mortgage  should  set  forth  the  amount  of 
the  debt  to  be  secured,  and  recite  that  it  is  witnessed  by  a 
note,  a  stated  account,  or  other  evidence  of  debt,  but  the 
neglect  to  do  this  does  not  invalidate  the  mortgage  security. 
If  the  mortgage  contains  a  general  description,  sufficient  to 
embrace  the  hability  intended  to  be  secured,  it  is  effectual.' 

When  the  note  or  notes  and  mortgage  are  made  at  the 
same  time,  in  relation  to  the  same  subject,  they  are  part  of 
one  transaction  and  constitute  one  transaction,  and  must 
be  construed  together  as  if  they  are  parts  of  one  transac- 
tion. °  If  a  mortgage  under  seal  expressly  declares  and  re- 
cites an  indebtedness,  this  is  sufficient  evidence  of  the  in- 
debtedness, for  no  law  requires  any  note  or  bond  or  the  like 
in  addition  to  the  mortgage.' 

■Robinson  v.  Williams,  23  N.  Y  380,  Stoughton  v.  Pasco,  5  Conn.  443; 
Kramer  ».  Bank,  15  Ohio,  253. 

2  King  V.  King,'3  P.  Wm.  358;  Cope  v.  Cope,  2  Salk.  449. 

'  Lund  V.  Lund,  1  N.  H.  39;  Hodgdon  v  Shannon,  44  N.  H.  573. 

^Hickox  V.  Lowe   10  Cal.  197. 

'  Gill  B.  Pinney,  13  Ohio  St.  38;  Oilman  v.  Moody,  43  N  H.  339;  Ricketson 
«.  Richardson,  19  Cal.  330. 

6Pettibone«.  Griswold,  4  Conn.  158;  Bramhall  v.  Flood,  41  Conn.  68.  Com- 
pare Merrills  v  Swift,  18  Conn.  257;  Utley  v.  Smith,  34  Conn.  390. 

'Curtis  V.  Flinn,  46  Ark.  70;  Page  v.  Ordway,  40  N.  H.  353;  Lashbrooks  v. 
Hatheway,  52  Mich.  124 

'Muzzy  «.  Knight,  8Kans.  456;  Meyer  v.  Graeber,  19  Kans.  165. 

•Whitney  v.  Buckman,  13,  Cal.  536. 
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No  formal  and  exact  description  of  the  debt  is  essential, 
provided  there  is  a  debt  between  the  parties  capable  of  being 
enforced  against  the  mortgagor  or  the  property  mortgaged.' 


Article  5. 
Execution. 


%  788.  Sealing.  §  791.  Acknowledgment. 

§  789.  Signing.  §  792.  Delivery  and  Acceptance. 

§  790.  Attestation. 

§  788.  Seaung. — According  to  a  strict  definition  a  seal  is 
an  impression  upon  wax,  wafer,  or  some  other  tenacious 
substance  affixed  to  the  paper  or  parchment  on  which  an 
instrument  is  written.  In  many  of  the  States  this  kind  of 
a  seal  has  been  abolished  and  a  scroll  or  device  ilsed  in  its 
place.  Other  States  have,  by  statutory  provisions,  dispensed 
with  private  seals.  At  law  a  seal  is  essential  to  make  a 
mortgage  operative,  except  in  those  States  where  no  seal  is 
required."  For  want  of  a  seal,  where  it  is  required,  the  mort- 
gagee is  entitled  in  equity,  to  a  lien  on  the  mortgaged  land 
and  to  have  the  same  perfected  in  preference  to  a  creditor 
with  notice  of  the  defective  mortgage.  ° 

In  Ohio,  an  instrument  without  a  seal  is  not  a  mortgage, 
and  at  most  but  a  contract  for  a  mortgage.'  But  the  Ohio 
rule  is  contrary  to  the  general  rule. " 

§  789.  Signing.  —  By  the  common  law,  deeds  were  exe- 
cuted by  the  seal  of  the  grantor,  without  any  signature. 

'  Russell  V.  Southard,  13  How.  (U.  S.)  139;  Smith  b.  Bank,  24  Me.  185;  Rice 
V.  Rice,  4  Pick  (Mass.)  349;  Shiras  v.  Caig,  7  Cranch  (U.  S.),  34;  Paine  «.  Ben- 
ton, 33  "Wis.  491,  Gilman  ».  Moody,  43  N.  H.  239.  Compare  Hart  v.  Chalker, 
14  Conn.  77;  Metropolitan  Bank  ».  Godfrey,  23  111.  604;  Pearce  ®.  Hall,  13 
Bu~h  (Ky.),  209. 

2  Martin  v.  Nixon,  92  Mo.  26. 

2  Bullock  V.  Whipp,  15  R.  I.  195;  Lebanon  Sav.  Bank  d.  Hollenheck,  29 
Minn.  322. 

■■  "White  V.  Denman,  16  Ohio,  59;  Erwin  ».  Shuey,  8  Ohio  St.  509;  Bloom  w. 
Noggle,  4  Ohio  St.  45. 

6  Hart  V  Bank,  33  Vt.  253;  Bullock  v.  Whipp,  15  R.  I.  195. 
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A  statute'  was  enacted  requiring  that  in  all  grants  of  land 
the  deed  must  be  signed."  To  sign  an  instrument  the  name 
may  be  in  any  part  of  it.'  A  signature  to  a  mortgage  is 
binding,  if  made  at  the  proper  time  and  duly  acknowledged, 
whether  signed  by  the  person  owning  the  name  or  by  some 
one  else  with  his  consent.*  Or  the  mortgagor  may  ratify 
his  signature,  after  made  by  some  one  else."  The  mortgage 
is  good  if  signed  by  some  one  else  with  the  mortgagor's 
name  in  his  presence  with  his  consent.  °  Transposition  of 
the  names  of  the  grantor  and  grantee  in  the  granting  clause 
of  a  mortgage  does  not  affect  its  validity  if  signed  and 
acknowledged  by  the  mortgagor.' 

An  unsigned  mortgage  is  generally  held  void,®  though 
not  by  all  the  courts,  provided  it  has  been  properly  acknowl- 
edged." The  decisions  cannot  be  reconciled.  A  party  may 
sign  by  his  mark  if  properly  done.'" 

§  790.  Attestation. — The  common  law  required  no  at- 
testing witnesses.  Where  the  statute  requires  attesting 
witness,  a  mortgage  is  good  between  the  parties,  if  not  at- 
tested." The  attesting  witnesses  should  be  disinterested 
persons,'"  though  a  mortgage  by  a  corporation  is  valid  if  at- 
tested by  one  of  its  employes  and  another  disinterested 
witness  where  two  witnesses  are  required." 

If  a  mortgage  is  attested  by  one  witness,  when  two  are 
required,  it  will  be  valid  as  to  third  parties  with  notice,'* 

'  29  Charles  II.  ch.  3. 

«  2  Bl.  Com.  806. 

3  James  v.  Patten,  8  Barb.  (N.  Y.)  344. 

"Johnson    ».    Davis,    95    Ala.    293;    Johnson  «.   Van   Velsor,    43    Mich. 
208. 

=  Bartlett  b.  Drake,  100  Mass.  174;  Greenfield  Bank  i).  Crafts,  4  Allen  (Mass.), 
447. 

'Videaut!.  Griffln,  21  Cal.   389;  Rex.  c.  Inhabitants,  4  Barn.   &  Add.  648; 
Frost  V.  Deering,  21  Me.  156;  Gardner  v.  Gardner,  5  Cush.  (Mass.)  483. 

'Beaver  v.  Blanker,  94  111.  175. 

8  Goodman  v.  Randall,  44  Conn.  321;  Shepherd  v.  Burkhalter,  13  Ga.  443. 
See,  also.  White  v.  Wilson,  6  Blackf.  (Ind.)  448. 

'  Martin  v.  Nixon,  92  Mo.  26. 

'» Johnson  ».  Davis,  95  Ala.  293. 

"Baker  v.  Clark,  53  Mich.  22;  Gardner  v.  Moore,  51  Ga.  268. 

"  Winstead  Sav.  Bank  v.  Spencer,  26  Conn.  195. 

'3  Conley  v.  Printing  Press  &  Manuf.  Co.  78  Ga.  569. 

'<  Gardner  v.  Moore,  51  Ga,  268. 
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and  can  be  enforced  in  equity.'  In  many  of  the  States  no 
attestation  is  necessary  when  the  mortgage  is  acknowl- 
edged. It  is  generally  held  that  a  void  attestation  does  not 
affect  the  parties  to  the  instrument." 

§  791.  Acknowledgment. — The  purpose  of  an  acknowl- 
edgment, as  a  general  rule,  is  to  prove  its  execution,  in  or- 
der that  it  may  be  used  in  evidence,  and  that  it  may  be  en- 
tered of  record.  A  deed  that  has  not  been  acknowledged 
is  not,  as  a  general  rule,  entitled  to  record,  and  although  it 
has  been  placed  upon  recoi'd,  is  not  notice  to  third  parties, 
and  is  a  nullity  as  to  all  the  benefits  conferred  by  statute 
upon  registered  instruments.'  But  the  rule  is  otherwise  in 
some  of  the  States  and  such  deed  registered  is  notice.* 

The  certificate  of  acknovvldgme'nt  is,  at  least,  presump- 
tive evidence  that  the  note  and  mortgage  were  executed 
and  delivered  at  the  time  of  execution."  The  certificate 
should  follow  the  form  given  by  the  statute,  though  it  need 
not  be  in  the  exact  words,"  but  words  of  equivalent  import 
should  be  used.' 

Under  the  law  exempting  homesteads  of  families,  the 
statutory  provision  must  be  strictly  followed.'  And  the 
same  rule  applies  in  the  release  of  dower.  If  the  wife  in  a 
conveyance  of  land  joins  her  husband,  and  the  conveyance 
is  set  aside  as  fraudulent,  then  she  can  claim  her  dower 

'  Lake  «.  Doud,  10  Ohio,  4' 5;  Rose  «.  Worthington,  11  Minn.  438;  Sanborn 
®.  Robinson,  54  N.  H.  239;  Wadsworth  v.  Wendell,  5  Johns.  Ch.  (N.  Y.) 
335. 

2  Benton  v.  Baxley,  90  Ga.  296. 

3  Carpenter  v.  Dexter,  8  Wall.  (U.  S.)  533;  Brydon  v.  Campbell,  40  Md.  331; 
Todd.  V.  Outlaw,  79  N.  Car.  235;  Graves  ®.  Graves,  6Gray  (Mass.),  391;  Blood 
V.  Blood,  23  Pick.  (Mass.)  80;  Strong  «.  Smith,  3  McLean,  C.  C.  363. 

■■  Simpsons.  Mundee,  3  Kans.  181;  Reed  «.  Kemp,  16  111.  445;  Musgrove  «. 
Bonser,  5  Oreg.  313;  Bass«.  Estill,  50  Miss.  300. 

6  Smith  1).  Allis.  52  Wis.  337;  Pereau  v.  Frederick,  17  Nebr.  117. 

'  Allen  V.  Lenoir,  53  Miss.  321;  Keeling  v.  Hoyt,  31  Nebr.  453;  Alvis  v.  Mor- 
rison, 63  111.  181. 

■I  Johnson  v.  Badger,  etc.  Co.  13  Nev.  351;  Vance  v.  Snyder,  6  111.  160; 
Hartshorn  v.  Dawson,  79  111.  108;  Carpenter  v.  Dexter,  8  Wall.  (U.  S.)  513; 
Alexander  v.  Merry,  9  Mo.  514;  Munroe  ».  Arledge,  23  Tex.  478. 

8  Succession  of  Montgomery,  44  La.  Ann.  373 ;  Dickerson  «.  McLean,  57  N. 
H.  31 ;  Hoge  r>.  Hollister,  3  Tenn.  Ch.  606. 
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right.'    A  defectively  acknowledged  mortgage  is  good  be- 
tween the  parties." 

§  792.  Delivery  and  Acceptance. — It  is  essential  to 
the  validity  of  a  deed  or  mortgage  that  it  be  delivered  and 
accepted  by  the  grantee  or  his  agent,  or  if  not  actually 
delivered  to  the  grantee  or  his  agent  authorized  to  receive 
it,  to  prove  notice  to  him  of  its  existence  and  such  addi- 
tional circumstances  as  will  afford  a  reasonable  presump- 
tion of  his  acceptance  of  it.'  No  deed  can  take  effect  as 
having  been  delivered  until  such  act  of  delivery  has  been 
assented  to  by  the  grantee,  and  he  shall  have  done  some- 
thing equivalent  to  an  acceptance  of  it;  because  there  can 
be  no  delivery  without  an  acceptance.  The  delivery  need 
not  be  to  the  grantee  in  person,  it  may  be  to  any  authorized 
agent  for  him."  A  deed  or  mortgage  may  be  delivered  in 
many  ways.  It  may  be  delivered  by  doing  something  and 
saying  nothing,  or  by  saying  something  and  doing  nothing, 
or  it  may  be  by  both. '  But  by  one  or  both  of  these  it  must 
be  made." 

It  is  not  necessary  that  there  be  an  actual  handing  over 
of  the  instrument  to  constitute  a  delivery.'  But  delivery 
is  just  as  necessary  to  the  completion  of  the  transaction  as 
the  signing,  sealing,  or  acknowledging  of  the  mortgage.' 

The  fact  that  the  instrument  is  found  duly  recorded, 
properly  acknowledged  or  attested  is  prima  facie  evidence 

1  Wilkinson  v.  Paddock,  125  N.  Y.  748.  See,  also,  Walker  v.  Rand,  131  111. 
27;  Lake  v.  Noland,  81  Mich.  112. 

2  Hanna  «.  Davis,  112  Mo.  599. 

3  Bell  c.  Bank,  11  Bush  (Ky.),  34. 

^Merrills  v.  Swift,  18  Conn.  257;  Woodward  v.  Camp,  23  Conn.  457;  Fisher 
-B.  HaQ,  41  N.  Y.  416,  4:'3;  Everett  «.  Everett,  48  N.  H.  218;  Mather  v.  Corliss, 
103  Mass.  568;  Thompkins  v.  Wheeler,  16  Pet.  (U.  S.)  106,  109;  Henrichsen  ». 
Hodgden,  67  111.  179;  Buckholder  v.  Casad,  47  Ind.  418;  Ely  v.  Stannard,  44 
Conn.  528;  Parmelee  v.  Simpson,  5  Wall.  (U.  S.)  81. 

» Shep.  Touch.  57;  Flint  v.  Phipps,  16  Greg.  437. 

'Jackson  ®.  Phipps,  13  Johns.  (N.  Y.)  418,  431;  Byers  e.  McClanahan,  6 
Gill  &  J.  (JId.)  256;  Stewart  v.  Redditt,  3  Md.  67. 

'Fain  v.  Smith,  14  Greg.  82. 

*  Goodwin  d.  Owen,  55  Ind.  243;  Dale  v,  Bodman,  3  Met.  (Mass.)  139;  Jack- 
son V.  Phipps,  12  Johns.  (N.  Y.)  418;  Freeman  v.  Peay,  33  Ark.  439;  Chauncey 
1).  Arnold,  24  K  Y.  330;  Fain  v.  Smith,  14  Greg.  83;  Shirley  «.  Burch,  16 
Greg.  88. 
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of  delivery.'    But  the  registration  itself  does  not  act  as  a 
delivery,'  and  cannot  supply  the  place  of  delivery.' 

A  deed  may  be  delivered  in  escrow,  which  delivery  can- 
not be  revoked  by  the  grantor.  The  depositary  of  the  deed 
is  the  agent  of  both  parties,  and  is  bound  to  deliver  the  deed 
on  performance  of  the  conditions  provided  for  in  the 
contract;*  such  delivery  is  irrevocable."  If  the  depositary 
delivers  the  deed  before  the  time  designated  it  is  invalid; " 
but  the  mortgagor  can  waive  his  rights  under  such  circum- 
stances, and  then  the  delivery  will  be  valid,'  but  unless 
ratified  by  the  mortgagor  it  is  an  invalid  delivery.' 


Article  6. 
Alterations  and  Additions  to  the  Instrument. 

§  793.  English  Doctrine.  §  795.  Material  Alterations. 

§  794.  American  Doctrine.  §  796.  Correction  of  Mistakes. 

§  793.  English  Doctrine. — The  ancient  doctrine  is  that 
every  deed  must  be  written  before  delivery.'  Hence,  a 
deed  executed  by  the  grantor,  with  the  name  of  the 
grantee  in  blank,  and  then  the  name  filled  in  after  the  sale 
by  a  third  party  who  made  the  contract,  is  void."  So, 
where  the  instrument  has  nothing  to  operate  upon,  it  is 
void.     Thus,   when  it   refers    to  a  schedule  as    annexed 

'Lawrence  «.  Farley,  24  Hun  (N  Y.),  293;  Kille  v.  Ege,  79  Pa.  St.  15; 
Munoz  V.  Wilson,  111  N.  Y.  295. 

"Foley  ».  Howard,  8  Iowa,  56;  Hawkes  v.  Pike,  105  Mass.  560;  Houfes  v. 
Schultze,  2  111.  App.  196;  96  111.  335;  Parker  v.  Hill,  8  Met.  (Mass.)  447. 

'Berkshire  Ins.  Co.  v.  Sturgis,  13  Gray  (Mass.),  177;  Jones  v.  Bush,  4  Harr.. 
(Del.)  1;  Hadlock  v.  Hadlock,  23  111.  884;  Patterson  v.  Snell,  67  Me.  559; 
Hendricks  ».  Rasson,  53  Mich.  575;  Watson  «.  Hillman,  57  Mich.  609;  Wig- 
gins V.  Lusk,  13  111.  132. 

■>  McDonald  v.  Hufif,  77  Cal.  279;  Cannon  v.  Handley,  72  Cal.  133,  140^ 
Schmidt ».  Deegan,  69  Wis.  300;  Shirley  v.  Ay  res,  14  Ohio,  307. 

'  Cannon  i>.  Handley,  73  Cal.  134;  Bowles  v.  Woodson,  6  Gratt.  (Va.)  78. 

» Chipman  ».  Tucker,  38  Wis.  43. 

'  Dooley  v.  Potter,  146  Mass.  148. 

'Powell  V.  Conant,  33  Mich.  396. 

»  Shep.  Touch.  54,  68. 

'»  Hibblewhite  v.  M'Morine,  6  Mees  &  Wels.  200. 
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which  was  not  annexed  at  the  time  of  execution,  a  sub- 
sequent annexation  in  the  absence  of  one  of  the  parties, 
does  not  give  it  operation  as  a  part  of  the  deed.' 

A  blank  filled  up  in  the  presence  of  the  party,  and  rati- 
fied by  him,  is  a  redehvery,  and  the  instrument  is  tlien 
valid." 

It  is  the  EngHsh  doctrine  that  if  an  instrument  be  signed, 
sealed,  and  delivered  in  blank,  and  afterward  filled  up,  it  is 
no  deed.'  Still  it  is  held  that  a  blank  for  the  Christian 
name  of  one  appointed  an  attorney  by  deed  might  be  filled 
up  when  there  was  evidence  that  such  was  the  intention  of 
the  party  executing  the  deed.* 

§  T9i.  American  Doctrine. — Some  of  the  American 
courts  hold  that  if  the  instrument  is  afterwards  filled 
up  in  accordance  with  the  direction  of  the  maker,  it  is 
valid,  whether  it  is  filled  up  in  his  presence  or  ab- 
sence, whether  before  or  after  delivery,  whether  such 
directions  are  in  writing  or  only  in  parol,  and  whether 
with  or  without  the  knowledge  of  the  party  holding  under 
the  instrument;  but  some  courts  hold  otherwise.  But  if 
the  instrument  is  filled  up  contrary  to  the  directions  of  the 
maker,  and  to  his  injury,  and  with  full  knowledge  on  the 
part  of  the  party  who  takes  and  holds  under  it,  the  instru- 
ment is  absolutely  null  and  void  as  to  him.' 

The  general  American  doctrine  is  that,  if  the  instrument 
is  filled  up  in  accordance  with  the  instructions,  written  or 
oral,  of  the  maker,  in  his  presence  or  absence,  before  or 
after  delivery,  and  under  it  the  property  at  that  time  or 
afterwards  comes  into  the  hands  of  some  innocent  and 
bona  fide  holder  for  value,  the  instrument  will  be  held 
valid."      At  one  time  it  was  doubted   whether  a    parol 

'  Weeks  «.  Maillardet,  14  East,  568. 

'  Hudson  V.  Revett,  5   Bing.  368.     See,  also,  Matson  v.  Booth,  5  Maule  & 
Sel.  223. 

3  Davidson  v.  Cooper,  11  Mees.  &  Wels.  778,  793. 

*  Eagleton  -b.  Gutteridge,  11  Mees.  &  Wels.  465. 

'  Ayres  v.  Probasco,   14  Kans.   175;  Schintz  v.  McManamy,  33  Wis.   299; 
Upton  V.  Archer,  41  Cal.  85. 

*  Pence  B.  Arbuckle,  22  Minn.  417;  Knaggs  n.  Mastin,  9  Kans.  532;  Chiip- 
man  ii.  Veach,  32  Kans.  167;  McClain  v.  McClain,   53  Iowa,  273;  Field   «. 
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authority  was  adequate  to  authorize  an  alteration  or  addi- 
tion to  a  sealed  instrument;  but  now,  it  is  generally  held 
that  such  power  is  sufficient. ' 

§  795.  Material  Alterations.  —  A  material  alteration 
of  a  mortgage  after  its  execution  will  avoid  it  as  to  the 
party  who  does  not  consent  to  such  alteration.'  An  imma- 
terial alteration  of  a  mortgage,  or  other  instrument,  that 
does  not  affect  the  legal  sense  of  the  instrument,  does  not 
avoid  it.' 

The  erasure  of  the  name  of  one  of  several  obligors  is  a 
material  alteration  of  the  contract  of  the  others,  because  it 
increases  the  amount  which  each  of  them  may  be  held  to 
contribute."  The  addition  of  a  new  person  as  a  principal 
maker  of  a  promissory  note  is  undoubtedly  a  material  altera- 
tion, °  though  there  are  decisions  to  the  contrary. 

The  American  authorities  in  general  hold  that  the  addi- 
tion of  a  name  of  a  surety,  whether  before  or  after  the  first 
negotiation  of  the  note,  is  not  such  an  alteration  as  dis- 
charges the  maker.  °    But  this  is  not  the  English  doctine.' 

Stagg,  5'3  Mo.  534;  Ragsdale  v.  Robinson,  48  Tex.  380;  Van  Etta  v.  Emerson, 
28  Wis.  83;  SchintzD.  McManamy,  33  Wis.  299;  State  ®.  Matthews,  44  Kans. 
596;  Bridgport  Bank  B.  Railroad  Co.,  30  Conn.  231,  274. 

'  Drury  v.  Foster,  3  Wall.  (U.  S.)  24,  33;  State  v.  Matthews,  44  Kans.  596; 
Walker  v.  Smith,  21  How.  (U.  S.)  579;  Camden  Bank  v.  Hall,  14  N.  J.  L.  583; 
United  States  v.  Nelson,  3  Brock.  C.  C.  64.  For  a  doctrine  of  the  different 
States,  see,  Pingrey  on  Mortg.  329-257. 

'Walton  Plow  Co.  v.  Campbell,  35  Nebr.  173;  Coles  v.  Yorks,  28  Minn.  464; 
White  V.  Johns,  24  Minn.  387;  Russell  v.  Reed,  86  Minn,  376;  Osgood  «.  Ste- 
venson, 143  Mass.  309;  Meyer  v.  Huneke,  55  BT.  Y.  412. 

^Burlingame  v.  Brewster,  79  111.  415;  State  v.  Riche,  27  Minn.  315;  Rob- 
ertson V.  Hay,  91  Pa.  St.  243;  Nickerson  v.  Swett,  135  Mass.  514;  Harvester 
Co.  ®.  McLean,  57  Wis.  258;  Kline  v.  Raymond,  70  Ind.  271,  Black  i;.  Cobb, 
64  Ala.  127;  Littlefield  v.  Coombs,  71  Me.  110;  Murray  v.  Graham,  29  Iowa, 
520;  McRaven  «.  Crisler,  53  Miss.  542;  McMichael  v.  Bankston,  24  La.  Ann. 
451;  White  v.  Fox,  29  Conn.  570;  Mersmann  v.  Werges,  112  U.  S.  139. 

"Martin  v.  Thomas,  24  How.  (U.  S.)  315;  Smith  v.  United  States,  2  WalL 
(U.  S.)  219. 

^Shipp  V.  Suggett,  9  B.  Mon.  (Ky.)  5;  Henry  v.  Coats,  17  Ind.  161;  Wallace 
«.  Jewell,  21  Ohio  St.  163;  Hamilton  v.  Hooper,  46  Iowa,  515. 

« Miller  v.  Finley,  26  Mich.  249;  Wallace  v.  Jewell,  21  Ohio.  St.  163,  172; 
Montgomery  Railroad  v.  Hurst,  9  Ala.  513;  Stone  v.  White,  8  Gray  (Mass.), 
589;  Brownell  v.  Winnie,  29  N.  Y.  400;  McCaughey  v.  Smith,  27  N.  Y.  39. 

'  Gardner  v.  Walsh,  5  El.  &  Bl.  83.  Compare  Catton  v.  Simpson,  8  Ad.  & 
El.  136;  Ex  parte  Yates,  2  De  G.  &  J.  191. 
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If  the  alteration  be  made  by  a  stranger,  though  mate- 
rial, it  will  not  invalidate  the  instrument  as  between  the 
parties  to  it  ' 

§796.  Correction  OP  Mistakes. — Courts  of  equity  have 
jurisdiction  to  correct  mistakes  in  mortgages  when  the 
rights  of  third  parties  have  not  intervened."  On  general 
principles  of  jurisprudence,  courts  of  equity  will  interfere 
to  correct  mistakes,  not  only  between  the  original  parties, 
but  also  those  claiming  under  them  in  privity,  as  heii's, 
legatees,  devisees,  assignees,  voluntary  grantees,  judgment 
creditors,  or  purchasers  from  them,  with  notice  of  the  facts." 

The  court,  however,  in  reforming  a  mortgage  will  not 
make  a  contract  for  the  parties.  Where  the  terms  used  are 
clear  and  intelligible  the  court  will  put  a  construction  on 
the  terms,  and  parol  evidence  is  not  admissible  to  control 
or  contradict  them."  When  the  description  is  uncertain 
and  ambiguous,  parol  evidence  is  admissible  to  fit  the  de- 
scription to  the  thing  described,  but  not  to  add  to  or  change 
the  words  of  the  desdl-iption. "  When  the  language  is 
equivocal  or  ambiguous,  it  is  construed  most  strongly 
against  the  mortgagor,  and  in  a  manner  to  make  the  mort- 
gage a  valid  and  binding  security,  because  the  mortgagor 
is  supposed  to  make  his  own  selection  of  words  and  terms 
in  drawing  the  mortgage." 

The  general  rule  is  that  against  a  bona  fide  purchaser  a 
mortgage  will  not  be  reformed  in  its  description  so  as  to 

=  Hunt  V.  Gray,  35  N.  J.  L.  237;  Cochran  v.  Nebeker,  48  Ind.  459;  Bellows 
V.  Weeks,  41  Vt.  590:  Crockett ».  Thomason,  5  Sneed  (Tenn.),  342,  344;  Nich- 
ols V.  Johnson,  10  Conn.  192;  Murray  v.  Graham,  29  Iowa,  520;  Ford  v. 
Ford,  17  Pick.  Qilass.)  418;  Union  Nat,Bank  ».  Roberts,  45  Wis.  373;  Bigelow 
V.  Stilphen,  35  Vt.  521;  Macey  v.  Dunlap,  5  Lans.  (N.  Y.)  365. 

2  Davenport  v.  Sovil,  6  Ohio  St.  439;  Easl  i>.  Padden,  108  Ind.  92;  Keister 
V.  Myers,  1 15  Ind.  313. 

3  Strange  v.  Beach,  11  Ohio  St.  283;  Simmons  v.  North,  3  Sm.  &  M.  (Miss.) 
67;  Wall  v.  Arrington,  13  Ga.  88;  White  ».  Wilson,  6  Blackf.  (Ind.)  448;  Ker 
v.  Evershed,  41  La.  Ann.  15;  McMillan  ■».  Paper  Co.,  29  N.  J.  Eq.  610;  Blod- 
getttj.  Hobart,  18  Vt.  414;  Hunt  v.  Hunt,  38  Mich.  161;  Ruhling  v.  Hackett,  1 
Nev.  360;  Wooden  v.  Haviland,  18  Conn.  101;  Manatt^.  Starr,  73  Iowa,  677. 

*  Waterman  v.  Johnson,  13  Pick.  (Mass.)  261. 

'Radford  v.  Edwards,  88  N.  Car.  347;  Meiar  v.  Kelly,  20  Oreg.  86. 

•Jerome  v.  Hopkins,  2  Mich.  96,  100;  Stuart  «.  Wordeu,  43  Mich.  154. 
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include  lands  intended  to  be  mortgaged;'  but  a  purchaser 
with  notice  is  in  no  better  position  than  the  mortgagor." 

In  Ohio  a  defective  mortgage  when  reformed,  will  not 
affect  the  lien  of  a  judgment  intervening  between  the  dates 
of  the  execution  and  the  reformation  of  the  mortgage.  ° 

To  justify  a  court  of  equity  in  exercising  its  powers  to 
reform  a  written  instrument  on  the  ground  of  mistake,  the 
proof  in  demonstration  of  the  mistake  must  be  clear  and 
satisfactory.  It  must  be  proved  that  the  written  instru- 
ment did  not,  at  the  time  of  its  execution,  set  forth  the  in- 
tent of  the  parties,  and  that  the  failure  to  make  the  instru- 
ment express  such  intention  arose  through  mistake  or  over- 
sight in  drafting  it."  Thus,  the  leaving  out  the  amount  of 
the  debt  in  the  defeasance  clause  does  not  affect  the  mort- 
gage;' or  .the  omission  to  insert  collaterals  specified,  with 
the  land.* 


Article  7. 

Equitable  Mortgages. 

§  797.  Definition.  §  803.  Agreements  to  Make  Convey- 

§  798.  By  Deposit  of  Title-Deeda.  ance  of  Land  When  Intended 

§  799.  American  Doctrine.  as  Security. 

§800.  Informal  Mortgages.  §803.  Assignment  of  Contract  of  Pur- 

§  801.  Collection  of  Rents  and  Profits.  chase. 

§  797.  Definition. — An  equitable  mortgage  is  one  which 
by  want  of  some  proper  formality  can  only  be  given  effect 
as  a  mortgage  in  equity.  Or  it  may  be  defined  as  a  mort- 
gage in  which  the  mortgagor  does  not  actually  convey  the 
property,  but  does  some  act  by  which  he  manifests  his  de- 
termination to  bind  the  same  as  security,  or  it  may  be  said 

'McLouth».  Hurt,  51  Tex.  11.5. 

2  Gale  ».  Morris,  39  N.  J.  Eq.  333;  Ruliling  v.  Hackett,  1  Nev.  360;  Strange 
«.  Beach,  11  Ohio  St.  383;  Hunt  o.  Hunt,  38  Mich.  161;  Fielder  v.  Varner,  45 
Ala.  439;  Rutgers  v.  Kingsland,  3  Halst.  (N.  J  )  178. 

3  Hood  V.  Brown,  3  Ohio,  866;  Van  Thorniley  v.  Peters,  36  Ohio  St.  471. 
^Fritzler  v.  Robinson,  70  Iowa,  500;  Lestrade  v.  Barth,  19  Cal.  660;  Stiles  «. 

Willis,  66  Md.  553;  Bod  well  ®.  Heaton,  40  Kans.  36. 
'Burnett  v.  Wright,  135  N.  T.  543. 
*Des  Moines  Nat.  Bank  v.  Harding,  86  Iowa,  158. 
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to  be  a  lien  upon  real  estate  of  such  a  character,  that  it  is 
recognized  in  equity  as  a  security  for  the  payment  of 
money  and  is  treated  as  a  mortgage.  Such  a  mortgage 
may  arise  by  the  deposit  of  title-deeds  to  an  estate,  by  an 
absolute  conveyance  intended  as  a  mortgage,  by  a  vendor's 
lien,  and  by  informal  mortgages  and  agreements.  Informal 
mortgages  are  those  instruments  intended  as  mortgages, 
but  which  by  reason  of  some  defect  cannot  have  such 
operation  without  the  aid  of  equity ;  and  also  a  great  vari- 
ety of  transactions  and  documents  to  which  equity  at- 
taches such  character  without  regard  to  the  intention  of 
the  parties.  The  term  also  includes  mortgages  of  an  equit- 
able estate  or  interest.  An  equitable  mortgage  may  be 
created  by  any  writing  from  which  the  intention  to  create 
it  may  be  gathered.'  And  an  equitable  mortgage  -may  take 
effect  on  after  acquired  property." 

§  798.  By  Deposit  of  Title-Deeds. — In  England  it  is 
generally  recognized  and  a  thoroughly  established  doctrine, 
that  an  equitable  mortgage  may  be  created  by  a  deposit  of 
the  title-deeds  as  security  for  a  debt.' 

At  one  time  this  doctrine  was  violently  attacked  and  de- 
nounced as  pernicious  by  eminent  English  judges,  such  as 
Lord  Eldon  and  Sir  William  Grant,  yet  it  is  now  well  set- 
tled and  firmly  estabUshed  in  England." 

It  appears  that  there  must  be  an  actual  bona  fide  deposit 
of  the  title-deeds  with  the  mortgagee  himself  in  order  to 
create  the  lien.°  Though  it  is  held  that  an  intention  to  de- 
posit the  deeds  and  to  show  a  charge  upon  the  premise  are 
sufficient." 

'  Pingrey  on  Mort.  371. 

"  Frank  v.  Hicks  (Wyo.),  35  Pac.  Rep.  1035. 

»Russel  V.  Russel.  1  Bro.  C.  0.  369;  ex  parte  WMtbread,  19  Yes.  309;  ex 
parte  Langston,  17  Ves.  330;  Doe  v.  Hawke,  3  East.  481;  ex  parte  Coomb,  4 
3Iadd.  349;  Lucas  v.  Dorrien,  7  Taunt.  379;  ex  parte  Coming,  9  Ves.  117; 
Brich  ®.  Ellames,  3  Aust.  439;  Pye  «.  Daubuz,  3  Dick.  759;  Lacon  v.  Allen, 
3  Drew,  579,  583. 

^Ex  parte  Hooper,  19  Ves.  477;  Norris  v.  Wilkinson,  13  Ves.  193. 

'Ex  parte  Whitbread,  19  Ves.  300;  ex  parte  Langston,  17  Ves.  330;  ex  parte 
Coming,  9  Ves.  117. 

•  Ex  parte  Edwards,  1  Deac.   611. 
104 
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§  Y99.  American  Doctrine. — The  adoption  of  the  Eng- 
lish doctrine  in  the  United  States  is  in  conflict,  both  with 
the  general  established  system  of  registration  of  mortgages 
and  the- statute  of  frauds,  yet  some  of  the  States  have 
adopted  the  English  doctrine,  at  least  to  the  extent  that 
where  title-deeds  are  deposited  as  a  present  security,  and 
with  the  intent  thereby  to  give  a  lien  upon  the  land,  such 
deposit  operates  as  an  equitable  mortgage,  notwithstanding 
the  statute  of  frauds;  because  the  deposit  stands  in  the 
place  of  an  actual  mortgage  and  dispenses  with  the  neces- 
sity of  the  execution  of  such  mortgage. '  Such  mortgages 
have  been  recognized  in  Maine,  New  Jersey,  New  York, 
Ehode  Island,  South  Carolina,  and  Wisconsin,'  and  re- 
pudiated in  Georgia,  Kentucky,  Mississippi,  Ohio,  Pennsyl- 
vania, Tennessee,  and  Vermont.'  In  Pennsylvania  if  a 
written  agreement  accompanies  the  deposit  of  the  title- 
deeds,  the  transaction  then  will  create  an  equitable  mort- 
gage.' 

In  the  United  States  if  a  subsequent  purchaser  for  value 
has  received  no  notice  of  the  existence  of  such  equitable 
mortgage,  he  is  not  bound  by  it.'  In  England,  where  there 
are  no  registration  laws,  it  is  the  purchaser's  duty  to  search 
for  the  original  deeds,  and  their  absence  is  sufficient  to  put 
him  upon  inquiry." 

A  foreclosure  of  an  equitable  mortgage  by  deposit  of 
title-deeds  must  be  by  suit  in  equity  to  establish  the  lien  and 
have  a  sale  in  case  the  debt  is  not  paid  when  due.' 

The  lex  loci  contractus  governs,  and  the  court  will  not 
compel    the    creditor    to    deliver    up    the    deeds,    when 

'  Hutzler  «.  Phillips,  26  S.  Car.  136,  147. 

'^Hall  V.  McDufE,  34  Me.  311;  Griffin  v.  Griffin,  18  N.  J.  Eq.  104;  Cliase  v. 
Peck,  31  N.  y.  581;  Haclsett  v.  Reynolds,  4  R.  I.  513;  Hutzler  v.  Phillips,  36 
S.  Car.  136;  Jarvis  v.  Datcher,  16  Wis.  807. 

«Ga.  Code,  sect.  2138;  Davis  v.  Davis,  88  Ga.  191;  Van  Meter  v.  McPaddin, 
8  B.  Mon.  (Ky.)  438;  Gothard  v.  Flynn,  35  Miss.  58;  Bloom  v.  Noggle,  4  Ohio 
St.  45,  56;  Strauss'  Appeal,  49  Pa.  St.  258;  Meador  ».  Meador,  3  Heisk. 
(Tenn.)  563;  Bicknell  v.  Bicknell,  31  Vt.  498. 

^Luck's  Appeal,  44  Pa.  St.  519;  Edwards  v.  Trumbull,  50  Pa.  St.  509. 

5  Hall  V.  McDuff ,  34  Me.  311;  Luck's  Appeal,  44  Pa.  St.  532. 

"Coylor  V.  Finch,  5  H.  L.  Gas.  934;  Ex  parte  Langslon,  17  Ves.  337. 

'  Jiirvis  V.  Dutcher,  16  Wis.  307;  Hackett  ®.  Reynolds,  4  R.  I.  513;  Mowry 
V.  Wood,  13  Wis.  413;  James  v.  James,  L.  R.  16  Eq.  153. 
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he  resides  or  is  found  in  a  State  with  deeds  in  his  possession 
for  lands  in  another  State  so  deposited  in  that  State.' 

§  800.  Informal  Mortgages. —  Mortgages,  intended  as 
such,  but  which  lack  some  formality  essential  to  their 
validity  at  law,  may  generally  be  given  their  intended 
effect  in  equity.  A  mortgage  defectively  executed,  or 
an  imperfect  attempt  to  create  a  mortgage,  or  to  appro- 
priate property  to  the  discharge  of  a  particular  debt,  will 
create  a  mortgage  in  equity  or  convey  a  lien  on  the  property 
so  intended  to  be  mortgaged."  An  attempt  to  make  a  legal 
mortgage  which  fails  for  the  want  of  some  solemnity,  is  a 
valid  mortgage  in  equity.'  Thus,  the  omission  of  the  seal 
will  not  affect  the  validity  of  a  mortgage  in  equity."  And 
though  a  mortgage  is  imperfectly  acknowledged,  or  not  ac- 
knowledged at  all,  equity  will  construe  it  as  valid  between 
the  parties'  and  those  having  actual  knowledge.  If  not 
acknowledged  or  proved  and  its  record  is  not  provided  for 
by  law,  the  fact  that  it  may  be  copied  upon  the  books  of 
record  will  not  operate  as  constructive  notice  to  subsequent 
purchasers.  ° 

Though  a  mortgage  is  not  attested  by  a  sufficient  number 
of  witnesses,  through  carelessness  or  design,  it  is  not  a  legal 
mortgage,  but  will  be  enforced  in  equity.'  It  is  legal  and 
binding  between  parties  claiming  under  it  as  mere  volun- 
teers' and  between  the  parties  themselves; '  but  its  record  is 
notice  to  no  one." 

1  Giiffin  v.  Griffin,  18  N.J.  Eq.  104;  Ex  parte  Holtbausen,  L.R  9  Ch.  App.  733. 

^Payrxc  v.  Wilson,  7-lN.  Y.  348;  Daggett  v.  Rankin,  31  Cal.  331;  Watkins  b. 
Vrooman,  51  Hun  (N.  Y.),  175;    Flagg  v.   Mann,  3  Sumner,  C.   C.  486,  533. 

"Atkinson  v.  Miller,  34  W.  Va.  115;  Woods  v.  Wallace,  33  Pa  St.  171;  Har- 
rington V.  Fortner,  58  Mo.  468;  Dunns.  Raley,  58  Mo.  134;  Kelbranu.  Brown,  4 
Mass.  443;  Eaton  v.  Green,  33  Pick.  (Mass.)  526;  McClurg  b.  Phillips,  49  Mo.  315. 

"  Black  V.  Gregg,  58  Mo.  565. 

'  Stevens  v.  Hampton,  46  Mo.  404. 

'Dussuame*.  Burnett,  5  Iowa,  95;  Price  v.  McDonald,  1  Md.  403;  Scliults 
V.  Moore,  1  McLean,  C.  C.  520. 

■'Lake  v.  Doud,  10  Ohio,  415;  Abbott  v.  Godfrey,  1  Mich.  178. 

*  Johnson  «.  Jones,  87  Ga.  85;  Downs  v.  Younge,  17  Ga.  395;  Gardner  i>. 
Moore,  51  Ga.  368. 

» Marable  i>.  Mayer,  78  Ga.  60. 

>"  Harper  «.  Bush,  10  Rich.  Eq.  (S.  Car.)  149. 
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When  the  name  of  the  grantee  is  omitted,  it  may  be  filled 
in  by  the  agreement  of  the  parties;  this  is  the  American  doc- 
trine.' Where  there  is  no  grantor,  there  can  be  no  mortgage 
or  deed.  The  fact  that  the  person  named  therein  as  grantor 
acknowledged  it  to  be  his  deed  is  not  sufficient.  The  manual 
act  of  subscribing  by  the  grantor  is  absolutely  essential." 

If  an  authorized  agent  makes  a  mortgage  in  his  own 
name  instead  of  that  of  his  principal,  by  mistake  or  acci- 
dent, it  is  good  in  equity  against  the  principal,  subsequent 
lien  creditors  and  subsequent  purchasers  with  notice.' 

§  801.  Collection  op  Rents  and  Profits. — An  irrevoca- 
ble power  of  attorney  to  collect  rents  given  as  security  for 
money  loaned  is,  between  the  parties,  an  equitable  mort- 
gage;' and  in  England  and  Ireland  is  good  against  subse- 
quent judgment  creditors.'  Where  a  power  of  attorney 
forms  a  part  of  the  contract,  and  is  a  security  for  money 
or  for  the  performance  of  any  act  which  is  deemed  valu- 
able, it  is  generally  made  irrevocable  in  terms,  and  if  not 
so  made,  it  is  deemed  irrevocable  in  law.' 

The  assignment  of  rents  and  profits  amounts  to  an  equit- 
able mortgage.'  A  distinction  must  be  made  between  cove- 
nants imposing  a  present  and  actual  charge  upon  estates,- 
and  covenants  that  the  party  will  charge  his  estate;  in  the 
former  case  a  specific  lien  attaches;  in  the  latter  the  cove- 
nant is  personal  only. '  The  assignment  of  a  lease  by  way 
of  security  is  an  equitable  mortgage.' 

'  Burnside  v.  Wayman,  49  Mo.  356;  McQuie  v.  Peay,  58  Mo.  56. 

=  Goodman  i).  Randall,  44  Conn.  321;  Shepherd  ®.  Burkhalter,  13  Ga.  443; 
Jacobs  ft.  Railroad  Co.,  8  Cush.  (Mass.)  233;  Dickinson  «.  Glenney,  27  Conn. 
113.     Compare  Martin  v.  Nixon,  93  Mo.  26. 

« Love  V.  Sierra Nev.  W.  &  M.  Co.,  32  Cal.  689 ;  Haskell  v.  Cornish,  13 Cal.  45; 
McDonald  v.  Bear  River,  etc.  Co.,  13  Cal.  221;  Milleri).  Railroad  Co.,  36  Vt.  453. 

^Joseph  Smith  Co.  v.  McGuinnes.  14  R.  I.  59. 

=  Abbott  V.  Stratton,  3  Jones  &  L.  003;  9  Irish  Eq.  233;  Whitworth  ». 
Gaugain,  3  Hare,  416.  See,  also,  Raymond  v.  Squire,  11  Johns.  (N.  Y.)  47; 
Knapp  V.  Alvord,  10  Paige  (N.  Y.),  305. 

« Walsh  V.  Whitcomb,  3  Esp.  565;  Hunt  v.  Rousmanier,  8  Wheat.  (U.  S.) 
174;  Pemberton  «.  Simmons,  100  N.  Car.  316. 

'Exparte  Wills,  1  Ves.  Jr.  163. 

8  Fjlkner  ».  O'Brien,  3  Ball  &  Beat.  333;  Williams  v.  Lucas,  3  Cox,  100; 
Treemoult  v.  Dedire,  1  P.  Wm.  429. 

«3  Pom.  Eq.  Jur.  sect.  1237;  Exparte  Wills,  1  Ves.  Jr.  163.     See,  also.  Gest 
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§  802.  Agreements  to  Make  Conveyance  op  Land 
When  Intended  as  Security. — A  written  instrument  given 
as  security  for  a  debt,  containing  any  words  of  conveyance 
in prcesenti,  will  operate  as  an  equitable  mortgage.'  And 
if  it  may  be  implied  from  a  written  agreement  that  the 
land  is  to  be  security  for  a  debt,  then  the  instrument 
amounts  to  an  equitable  mortgage.'  But  the  property 
must  be  specifically  described."  If  the  agreement  shows 
any  intention  to  create  a  lien  on  specific  land  it  may,  in 
equity,  be  a  mortgage."  Doubtless,  there  must  be  an  iden- 
tification of  the  property,  so  that  the  equitable  mortgagee 
may  know  with  a  reasonable  degree  of  certainty,  what  is 
the  subject  matter  of  his  lien.' 

So  a  written  agreement  under  seal  but  not  acknowledged, 
to  support  the  parents  of  the  maker  secured  by  conveyance 
of  a  life  lien  on  realty,  is  a  mortgage." 

When  land  intended  to  be  included  in  a  mortgage  is 
omitted  by  mistake,  a  judgment  subsequently  recovered 
against  the  mortgagor,  is  subordinate  to  the  equity  of  the 
mortgage.'  As  against  bona  fide  purchasers  for  value  with- 
out notice,  courts  of  equity  will  grant  relief,  because  they 
have,  at  least,  an  equal  equity  to  the  protection  of  the  courts." 

Whatever  be  the  form  of  the  contract,  if  it  be  intended 
to  secure  a  debt  or  create  a  security,  it  is  an  equitable 
mortgage.' 

1).  Packwood,  39  Fed.  Rep.  535;  Smith  v.  Patton,  12  W.  Va.  541;  First  Nat. 
Bank  v.  Adam,  138  111.  483;  Jacksoo  v.  Green,  4  Johns.  (N.  Y.)  186. 

■  CNeal «.  Seixas,  85  Ala.  80;  Oliva  v.  Bunaforza,  31  N,  J.  Eq.  895;  Rich- 
ardson V.  Hamlelt,  33  Ark.  337;  Cotterell  v.  Long,  30  Ohio,  464;  Delaire  v. 
Keenan,  3  Des.  (S.  Car.)  74;  Poland  v.  Railroad  Co.,  53  Vt.  144,  Petrie  v. 
Wright.  6  Sm.  &  M.  (Miss.)  647;  Hall  v.  Hall,  50  Conn.  104;  McQuie  v.  Peay, 
58  Mo.  56;  Daggett®.  Rankin,  31  Cal.  331,  326. 

«  Chase  ».  Peck,  31  N.  T.  583;  In  re  Howe,  1  Paige  (N.  Y.),  135. 

'Boehl®.  Wadgymar,  54  Tex.  589;  Langley  v.  Vaughn,  10  Heisk.  (Tenn.) 
553.     Compare  Humphreys  v.  Snyder,  Morris  (Iowa.),  263. 

*  Daggett  V.  Rankin,  31  Cal.  321.  See,  also,  Wayt  v.  Carwithen,  31  W.  Va. 
516;  Lyon  v.  Lyon,  67  N.  Y.  350. 

5  Stewart's  Case,  cited  3  Sch.  &  Lef.  381. 

•Gilson  V.  Gilson,  2  Allen  (Mass.),  115.  See,  also.  Chase®.  Peck,  21  N.Y.  581. 

'Galwayc.  Malchow,  7  Nebr.  385;  S warts  v.  Stees,  2  Kans.  336;  Gouver- 
neur  ii.  Titus,  6  Paige  (N.  Y.),  347;  Martin  v.  Nixon,  93  Mo.  3S. 

« Young  V.  Coleman,  43  Mo.  179. 

» Ketchum  v.  St.  Louis,  101  U.   S.  306;  Shillaver  v.  Robinson,  97  U.  S.  68^ 
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§  803.  Assignment  of  Contract  of  Purchase.  —  The 
vendee  of  land  under  the  contract  of  sale  has  an  interest 
capable  of  being  mortgaged.  And  when  he  conveys  such 
interest  to  a  third  party  to  secure  him  for  money  advanced 
to  pay  the  original  debt,  the  transaction  is  an  equitable 
mortgage.'  Even  if  such  contract  should  be  interpreted  as 
an  option  contract,  it  is  binding  and  enforceable  if  this 
option  be  exercised  according  to  the  terms.'  So  a  bond  for 
a  deed  may  be  mortgaged  or  the  interest  held  in  the  land 
by  the  obligee. ' 

And  some  courts  hold  that  the  effect  of  the  bond  itself 
is  that  of  a  mortgage,  the  same  as  if  the  vendor  had  con- 
veyed the  land  by  an  absolute  deed  to  the  purchaser,  and 
taken  a  mortgage  back  to  secure  the  payment  of  the  pur- 
chase-money.* 

The  assignment  of  a  certificate  of  purchase  vdll  be  treated 
as  a  mortgage.'  So  the  State  can  create  liens  by  the  act  of 
the  legislature. 

Hall  B.  Railroad  Co.,  58  Ala.  10;  Turner  v.  Wilkinson,  72  Ala.  361;  Reming- 
ton t.  Higgins,  54  Cal.  620;  Moors  v.  Albro,  129  Mass.  9;  Bearss  v.  Ford,  108 
111.  16;  Union  Mut.  Life  Ins.  Co.  i\  Slee,  110  111.  35;  Ferris  v.  Wilcox,  51 
Mich.  105;  Vliet  v.  Young,  34  N.  J.  Eq.  15;  Hoile  «.  Bailey,  58  Wis  434;  Bliz- 
zard ».  Craigmiles,  7  Lea.  (Tenn.),  693;  Brown  «.  Brown,  103  Ind.  23;  Hall  v. 
Hall,  50  Conn.  104;  Joseph  Smith  Co.  v.  McGuinness,  14  R.  I.  59;  Stewarts. 
Hutohins,  13  Wend  (N.  Y.)  485;  Scott  v.  Mewhirter,  49  Iowa,  487;  Fisk  ». 
Stewart,  24  Minn.  97;  Buse  »  Page,  33  Minn.  Ill;  Marshall  ».  Stewart,  17 
Ohio,  356;  Lewis  b.  Small,  71  Me.  552;  Black  v.  Gregg,  58  Mo.  565;  Jackson 
v.  Green,  4  Johns.  (N.  Y.)  186;  Radford  ».  Folsom,  58  Iowa,  473;  Rowell  s. 
Jewett,  69  Me.  293;  Carey  v.  Rawaon,  8  Mass.  159. 

'NiggelerB.  Maurin,  34  Minn.  118;  Gilkerson  v.  Connor,  24  8.  Car.  321; 
Shoecraft  v.  Bloxham,  124  U.  S.  730,  735;  Fitzhugh  ».  Smith,  62  1,1.  480; 
Brockway  v.  Wells,  1  Paige  (N.  Y.),  617;  Fessler's  Appeal,  75  Pa.  St.  483; 
Purdy  ®.  BuUard,  41  Cal.  444;  Dwen  ®.  Blake,  44  111.  135. 

'Kerr  v.  Day,  14  Pa.  St.  112;  Corson  v.  Mulvany,  49  Pa.  St.  88;  Lowry  -o. 
Mehaflfy,  10  Watts  (Pa.),  389. 

'  Jones  v.  Lapham,  15  Kans.  540;  Baker  ®.  Bishop  Hill  Colony,  45  111.  264; 
Bull  V.  Sykes,  7  Wis.  449;  Newhouse  v.  Hill,  7  Blackf.  (Ind.)  584;  Alderson  ®. 
Ames,  6  Md.  52;  Fenno  v.  Sayre,  3  Ala.  458;  Neligh  ».  Michenor,  3  Slockt. 
(N.  J.)  539;  Christy  v.  Dana,  34  Cal.  548. 

*LewisB.  Boskins,  27  Ark.  61;  Tanner  v.  Hicks,  4  Sm.  &  M.  (Miss.)  294; 
Smith  v.  Moore,  26  111.  392;  Smith  ».  Price,  42  111.  399;  Scroggins  ®.  Hoadley, 
56  Ga.  105;  Relfe  v.  Relfe,  34  Ala.  504;  Lingan  v.  Henderson,  1  Bland  Ch. 
(Md.)  236;  Irvine  v.  Muse,  10  Heisk.  (Tenn.)  477;  Richards  ®.  Fisher,  8  W.  Va. 
55;  Merritt ».  Judd,  14  Cal.  59;  Purdy  v.  BuUard,  41  Cal.  444;  Dukes  i).  Turner, 
44  Iowa,  575;  Pintard  v.  Goodloe,  Hemp.  C.  C.  502. 

'Hill  «.  Eldred,  49  Cal.  898;  Stover  v.  Bounds,  1  Ohio  St,  107;  Case  v.  Mc- 
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Corporations  generally  have  power  to  mortgage  their 
property.  And  when  they  do,  bonds  issued  by  them,  pledg- 
ing real  estate  and  personal  property  of  the  company  for 
the  payment  of  a  debt  and  interest,  and  containing  other 
corresponding  stipulations,  will  be  treated  by  the  court  of 
equity  as  a  mortgage.' 
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§809. 

Waiving  of  the  Implied  Lien. 

§820. 

Commingling    the    Aggregate 

§810. 

Reservation  of  Vendor's  Lien. 

Price  of  Realty  and  Person- 

§811. 

Assignment  of    the  Purchase- 
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Money  Notes. 

§821. 

Tender  of  Deed. 

§812. 

Waiver  and  Extinguishment  of 
the  Express  Lien. 

§  804.  Definition. — A  vendor's  lien  proper,  in  equity, 
arises  in  cases  where  the  owner  of  land  conveys  the  same 
by  deed,  and  thus  divests  himself  of  the  legal  title,  and  all 
or  some  part  of  the  purchase  price  remains  unpaid.  The 
vendor,  in  case  of  an  executory  contract  for  the  sale  of  land 
before  conveyance,  also  has  a  lien  for  the  unpaid  price;  he 
cannot  be  divested  of  his  legal  title  before  payment. 

Many  courts  hold  that  a  vendor's  lien  is  expressly  re- 
served in  a  contract  for  the  sale  of  land.  It  is  implied  by 
law,  in  the  absence  of  anything  showing  an  intention  to 
waive  it.  When  expressly  reserved,  it  is  in  the  nature  of 
a  mortgage,  and  there  is  nothing  left  to  implication.     It  is 

Cabe,  35  Mich.  100;  Hays  v.  Hall,  4  Port.  (Ala.)  374;  Ross  v.  Mitchell,  28  Tex. 
150;  Mowry  s.  Wood,  13  Wis.  413;  Jarvis  v.  Dutcher,  16  Wis.  307;  Jones  1). 
Yoakam,  5  Nebr.  265. 

'  White  Water  Valley  Canal  Co.  e.  Vallette,  21  How.  (U.  S.)  414.    See,  also. 
Wilson  V.  Boyce,  92  U.  S.  330;  Whitehead  v.  Vineyard,  50  Mo.  30. 
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held  that  the  fact  that  a  vendor  retains  the  legal  title  in 
himself,  and  agrees  to  part  with  it  upon  full  payment  of 
the  purchase-money,  affords  conclusive  evidence  of  his  in- 
tention to  reserve  his  lien.  When  the  price  is  paid,  the 
vendee  becomes  the  complete  equitable  owner,  and  the  ven- 
dor is  simply  trustee  or  naked  holder  of  the  legal  title  for 
the  vendee.'  This  lien  exists  against  all  the  world,  except 
bona  fide  purchasers  without  notice." 

A  plain  distinction  exists  between  the  lien  of  a  grantor 
after  a  conveyance  and  his  interest  before  conveyance.  The 
former  is  not  a  legal  estate,  but  a  mere  equitable  charge  on 
the  land.  In  the  latter,  although  possession  may  have  been 
delivered  to  the  vendee,  and  although,  under  the  doctrine 
of  conversion,  the  vendee  may  have  acquired  an  equitable 
estate,  yet  the  vendor  retains  the  legal  title,  and  the  vendee 
cannot  prejudice  that  legal  title,  or  do  anything  by  which 
it  shall  be  defeated,  except  by  performing  the  very  obliga- 
tion on  his  part  which  the  retention  of  such  legal  title  was 
intended  to  secure,  namely,  by  paying  the  price  according 
to  the  terms  of  the  contract.  In  case  of  conveyance,  the 
grantor  has  a  lien,  but  no  title.  In  case  of  a  contract  for 
sale  before  conveyance,  the  vendor  has  the  legal  title,  and 
has  no  need  of  any  lien.  His  title  is  a  more  efficient  secu- 
rity, since  the  vendee  cannot  defeat  it  by  any  act  or  trans- 
fer, even  to  or  with  a  bona  fide  purchaser. " 

This  doctrine  of  implied  lien  is  upheld  in  the  following 
States:'  Alabama,  Arkansas,  California,  Colorado,  District 

'  Robinson  v.  Appleton,  124  111.  276. 

'Garson  v.  Green,  1  Jolins.  Ch.  (N.  Y.)  808;  Hughes  v.  Kearney,  1  Soh,  & 
Lefr.  132. 

'Church  ».  Smith,  39  Wis.  492;  Reese  v.  Burts,  39  6a.  565;  Vail  v.  Drcxol, 
9  III.  App.  439;  McCaslin  ».  State,  44  Ind.  IDl;  Pitts  v.  Parker,  44  Miss.  347; 
Driven).  Hudspeth,  16  Ala.  348;  Sparks  b.  Hess,  15  Cal,  186. 

••Burns  B.  Taylor,  33  Ala.  3.55;  Shorter  «,  Frazur,  64  Ala.  7-1;  Sliall  v.  Bris- 
coe,  J8  Ark.  143;  Bleviiis  ■».  Rogers,  33  Ark.  258;  Truebody  v.  Jacobson,  2 
Cal.  269;  Civil  Code  Cal.  1872,  .sect.  8046;  Wells  v.  Harter,  56  Cal.  343;  Francis 
V.  Wells,  2  Colo.  600;  Ford  v.  Smith,  1  McArthur  (D.  Col.),  593;  Bradford  v. 
Marvin,  3  Fla.  463;  Trustees  v.  Wright,  11  111.  003;  Manning  v.  Frazier,  96 
111.  279;  Robinson  v.  Appleton,  134  111.  276;  McCarty  v.  Pruett,  4  Ind.  236; 
Richards  v.  McPherson,  74  Ind.  158;  Picrson  i>.  David,  Rev.  Stat.  Iowa  1873, 
sect.  1940;  Fishery.  Shropshire,  147  U.  S.  138;  Escher  v.  Simmons,  51  Iowa, 
269 ;  Muir   v.  Cross,  10  B.  Mon.    (Ky.)   277 ;   Gen.  Stat.    Ky.    1878,  p.  589; 
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of  Columbia,  Florida,  Illinois,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota,  Mississippi,  Missouri,  New 
Jersey,  Nf*w  Mexico  Territory,  New  York,  North  Dakota, 
Ohio,  Oregon,  South  Dakota,  Tennessee,  Utah,  Texas  and 
Wisconsin. 

The  doctrine  of  implied  lien  is  rejected  in  Connecticut,' 
Delaware,  Georgia,  Kansas,  Maine,  Massachusetts,  Ne- 
braska, New  Hampshire,  North  Carolina,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Vermont,  Virginia  and  West 
Virginia. 

The  Supreme  Court  of  the  United  States  recognizes  and 
enforces  the  lien.  The  purchase-money  is  treated  as  a  lieu 
on  the  land,  where  the  vendor  has  taken  no  separate  secu- 
rity.'' It  is  said  that  the  creation  of  such  a  trust  by  courts 
of  equity  is  in  contravention  of  the  statute  of  frauds.  But 
whatever  may  be  the  original  force  of  such  an  objection, 
the  doctrine  now  is  too  well  established  to  be  shaken  by 
any  mere  theoretical  doubts.' 

Phillips  V.  Skinner,  6  Bush  (Ky.),  663  ;  Carr  v.  Hobbs,  11  Md.  285  ;  Rev. 
Code,  1878,  art.  66,  sect.  5;  Canico  v.  Farmers'  Bank,  33  Md.  235;  Sears  v. 
Smith,  2  Mich.  243;  Hiscock  v.  Norton,  43  Mich.  320;  Duke  v.  Balrae,  16 
Minn.  306  ;  Dawson  v.  lus.  Co..  27  Minn.  411  ;  Trotter  v.  Erwin,  27  Miss, 
772;  McLane  v.  Thompson,  53  Miss.  418;  Marsh  v.  Turner,  4  Mo.  253; 
Stevens  v.  Rainwater,  4  Mo.  App.  292;  Davenport  v.  Murray,  68  Mo.  198; 
Pearl  v.  Hervey,  70  Mo.  160;  Corlies  v.  Howhind,  26  N.  J.  Eq.  311;  Graves 
«.  Coutant,  31  N.  J.  Eq.  763;  Bates  v.  Childcrs,  4  N.  Mex.  347;  Stafford  v. 
Van  RensEelaer,  9  Cow.  (N.  Y.)  316;  Chase  «.  P.ck,  31  N.  Y.  581;  Wil- 
liams ti.  Roberts,  5  Ohio,  35;  Whetsel  v.  Roberts,  31  Oh'o  St.  503;  Gee  v. 
McMillan,  14  Oieg.  268;  Pease  v.  Kelly,  8  Oreg.  417  ;  Ross  v.  Whitson,  6  Yerg. 
(Teno.)50;  Choate  v  Tighe,  10  Heisk.  (Tenn.)  631;  Pinchain  v.  Collard,  13  Tex. 
333;  Waldrom  v.  Zacharie,  54  Tex.  503;  Charter  Oak  Life  Ins.  Co.  v.  Gisborne, 
5  Utah,  319;  Willard  ».  Reas,  26  Wis.  540;  Madden  v.  Barnes,  45  Wis.  135. 

'  Atwood  1).  Vincent,  17  Conn.  575;  Chapman  v.  Beardsley,  31  Conn.  115; 
Jones  o.  Janes,  56  Ga.  335;  Smith  i>.  Rowland,  13  Kans.  245;  Philbrook  v. 
Delano.  29  Me.  410;  Ahrend  v.  Odiorne,  118  Mass.  261;  Arlin  ».  Brown,  44  N. 
H.  102;  Cameron  v.  Mason,  7  Ired.  Eq.  (N.  Car.)  180;  Stephen's  Appeal,  38 
Pa.  St.  9;  Strauss'  Appeal,  49  Pa.  St  353;  Perry  v.  Grant,  10  R.  I.  334;  Kent 
1!.  Gerhart,  13  R.  I.  92;  Wrasg  v.  Compt.  Gen.  3  Des.  (S.  Car.)  509;  Gen.  St. 
Vt.  1862,  ch.  65,  .sect.  33;  Manly  v.  Slason.  21  Vt.  271;  Code  Va.  1873,  ch.  115, 
sect.  1;  Wade  v.  Greenwood,  2  Robt.  (Vii.)  475;  Yancey  v.  Mauck,  15  Graft. 
(Va.)  300;  Code  W.  Va.  1870,  ch.  71,  sect.  1;  Lo.igh  v.  Michael,  37  W.  Va. 
679;  Hempfield  Riilroad  «.  Thornburg,  1  W.  Va.  261. 

'Chilton  V.  Braiden,  2  Black  (U.  S.),  458;  Peters  v.  Bowman,  93  U.  S.  56; 
Fisher  v.  Shropshire,  147  U.  S.  133;  Thredgill  v.  Pintard,  13  How.  (U.  S.)  15. 

'  Story  Eq.  Jur.  sect.  1318. 
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The  doctrine  of  the  United  States  Supreme  Court  is  to 
enforce  a  vendor's  lien  if  in  harmony  with  the  jurispru- 
dence of  the  State  in  which  the  action  is  brought,  and  the 
principle  upon  which  such  lien  rests  has  been  held  to  be 
that  one  who  gets  the  estate  of  another  ought  not,  in  con- 
science, to  be  allowed  to  keep  it  without  paying  the  consid- 
eration/ 

§  805.  When  the  Lien  Attaches.  —  In  many  of  the 
United  States,  and  in  England,  if  the  purchase-money  is 
not  paid,  the  vendor's  lien  attaches,  for  equity  requires  it, 
and  will  be  enforced  in  equity  against  the  vendee,  volun- 
teers, and  all  others  claiming  under  the  vendee  with 
notice."  And  the  lien  attaches  if  possession  has  been  de- 
livered to  the  vendee  although  there  has  been  no  con- 
veyance to  him.'  But  the  claim  must  be  liquidated  and 
certain.*  The  lien  is  created  by  exchange  of  real  estate." 
But  no  lien  attaches  when  the  vendor  accepts  therefor 
the  obligation  of  a  third  party,  relying  on  such  obligation 
and  transferring  the  land  unincumbered.' 

The  payment  may  be  made  in  service  or  in  specific 
articles,  and,  until  performed,  the  vendor's  lien  continues.' 
However,  there  must  be  a  debt  for  unpaid  purchase- 
money  to  a  fixed  amount  due  directly  to  the  vendor. 
If  the  obligation  of  the  vendee  consists  of  collateral  cove- 
nants, or  be  for  the  discharge  of .  a  liability  to  a  third 
party,  no  lien  is  retained  where  the  conveyance  is  abso- 
lute.' 

'Fisher  v.  Shropshire,  147  U.  8.  133;  Chilton  ^.Braiden,  3  Black  (U.  S.), 
458;  Slide  and  Spur  Gold  Mines  v.  Seymour,  153  U.  S.  539. 

'Bayley«.  Greenleaf,  7  Wheat.  (U.  S.)  46;  Mackreth  v.  Symmons,  15  Ves. 
339;  Gordon  ii.  Bell,  50  Ala.  313;  Holman  ».  Patterson,  39  Ark.  857;  Burt  v. 
Wilson,  38Cal.  633;  Francis  v.  Wells,  2  Colo.  660;  Carr  «.  Hobbs,  11  Md.  385. 

« Smith  V.  Hibbard,  3  Dick.  730;  Andrew  v.  Andrew,  8  DeG.  M.  &  G  336; 
LangstafE  v.  Nicholson,  35  Beav.  160. 

*  Payne  ■o.  Avery,  31  Mich.  534. 

5  Williams  v.  Woten,  133  Ind.  303;  Wythers  v.  Lee,  3  Drew.  396;  Rose  v. 
Watson,  10  H.  L.  Cas,  673;  Burns  ».  Taylor,  33  Ala.  355. 

'Springfield,  etc.  Railroad  Co.  «.  Stewart,  51  Ark.  385;  Richardson  v.  Green, 
46  Ark.  370;  Kinney  v.  Ensrainger,  94  Ala.  536. 

'Winters  v.  Fain,  47  Ark.  493;  Young®.  Harris,  36  Ark.  163;  Plowman  «. 
Riddle,  14  Ala.  169;  Harvey  v.  Kelly,  41  Miss.  490. 

*  Patterson  n.  Edwards,  39  Miss.  67. 
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When  the  vendee  takes  only  an  equity  the  vendor's 
lien  does  not  attach.  Thus,  where  a  vendee  takes  realty 
with  the  condition  that  he  must  use  the  income  thereof 
for  the  support  of  a  party  during  life,  no  vendor's  lien 
attaches. ' 

The  great  weight  of  authority  is  that  a  vendor  of  real 
property  is  not  entitled  to  an  implied  equitable  lien  to 
secure  the  performance  of  a  consideration,  when  that  is 
of  such  a  nature  that  a  court  of  equity  cannot  accurately 
ascertain  and  define  the  amount  of  the  charge  to  be  im- 
posed upon  the  land  and  enforce  it." 

If  the  consideration  is  for  the  support  of  the  vendor 
during  life,  which  consideration  has  been  performed,  then 
the  lien  is  discharged, °  otherwise  not.* 

The  vendor  having  a  lien  from  the  unpaid  purchase- 
money,  may  pay  the  taxes,  when  allowed  by  the  purchaser 
in  possession  to  become  delinquent,  and  recover  them  as  a 
part  of  the  lien  debt. ' 

§  806.  Selling  Keal  Estate  and  Personal  Property 
Together  at  a  Gross  Price. — When  real  estate  is  sold 
with  personal  property  at  a  gross  price,  and  the  value  of 
each  is  not  distinguished,  no^vendor's  lien  is  implied  on  the 
land.'  It  is  the  general  rule  that  the  vendor's  lien  upon 
real  estate  does  not  arise  in  the  case  of  sale  of  both  real 
estate  and  personal  property  for  an  entire  sum  or  consider- 
ation without  any  distinct  price  having  been  set  upon  the 
real  estate.'  But  there  is  a  vendor's  lien  on  the  land  in 
case  each  is  separately  valued,  though  conveyed  by  the 

'  McArthur  ».  Gordon,  51  Hun  (N.  Y.),  511. 

2  Peters  v.  Tunell,  43  Minn.  473;  Hiscock  ».  Norton,  43  Mich.  320;  Clarke  v. 
Eoyle,  3  Sim.  499;  Hammond  v.  Payton,  34  Minn.  529;  Payne  v.  Avery,  31 
M:ich.  524;  McKillip  v.  McKillip,  8  Barb.  (N.  Y.)  553. 

'Huston  V.  Waldron,  96  Micli.  49. 

4  Wilson  «.  Burgett,  131  Ind.  345. 

'Brown  ».  Brown  (Mo.),  27  S.  W.  Bep.  553. 

6  Suddeth  b.  Knight  (Ala.),  14  South.  Rep.  475;  Wilkinson  v.  Parmer,  82 
Ala.  367 ;  Robinson  v.  Lehman,  73  Ala.  401 ;  Russell  v.  McCormick,  45  Ala. 
587;  Alexander  v.  Hooks,  84  Ala.  605. 

'Peters  v.  Tunell,  43  Minn.  473;  Stringfellow  v.  Ivie,  73  Ala.  309;  McCand- 
lish  V.  Keen,  18  Gratt.  (Va.)  615;  Meigs  v.  Dimock,  6  Conn.  458;  Chapman  v. 
Beardsley,  81  Conn.  115;  Betts  v.  Sykes,  83  Ala.  378. 
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same  deed.'  But  it  has  been  held  if  the  personal  property 
necessarily  belongs  to  the  real  estate,  as  the  furniture  of  an 
hotel,  and  is  included  in  the  sale,  then  the  lien  attaches  to 
it  also.' 

§  807.  Parties  Entitled  to  This  Lien. — A  party  who 
has  contracted  to  sell  real  estate  has  a  vendor's  hen.  °  And 
the  fact  that  the  deed  recites  the  payment  of  the  purchase- 
money,  does  not  waive  or  destroy  the  vendor's  lien  for 
such  payment."  This  lien  survives  to  the  vendor's  personal 
representatives  in  case  of  his  death,"  and  not  to  his  heirs.' 
Upon  the  death  of  the  vendor  the  securities  which  he  had 
taken  for  the  purchase-money  go  to  his  personal  representa- 
tives. ' 

Where  a  party  furnishes  the  vendee  with  money  to  buy 
the  land  under  an  agreement  that  the  vendee  will  give  him. 
a  mortgage  on  the  property,  the  party  furnishing  the 
money  will  have  a  vendor's  lien,  though  the  mortgage  was 
never  given.'  And  so  where  there  is  an  agreement  of  all 
the  parties,  a  third  person  may  pay  the  purchase-money 
for  the  vendee  and  hold  the  lien."  And  so  a  lien  can  be 
reserved  for  the  purchase-money  in  favor  of  a  third  party 
by  express  provision  of  the  deed.'"  But  when  a  third  per- 
son pays  the  purchase-money  at  the  request  of  the  vendee, 

1  Russell  V.  McCormick,  45  Ala.  587 

^  Shelton  ».  Jones,  4  Wash.  St.  693. 

sBirdsall  v.  Cropsey,  39  Nebr.  673,  679. 

*  Clark  ».  Collins,  76  Tex.  33. 

'Hubbard  v.  Clark,  7  At.  Rep.  36;  Nat.  Bank  v.  Mill  Co.,  39  Fed.  Rep.  89. 

'  Evans  v.  Enloe,  70  Wis.  345. 

'  Smith  V.  Moore,  26  111.  393;  Martin  «.  O'Bannon,  35  Ark.  63;  Masterson  v. 
Pullen,  63  Ala.  145;  Lewis  v.  Hawkins,  33  Wall.  (U.  S.)  119;  Cleveland  i). 
Martin,  3  Head  (Tenn.),  138;  Merritt  ».  Judd,  14  Cal.  59;  Dukes  v.  Turner,  44 
Iowa,  575;  Button  v.  Schroyer,  5  Wis.  598;  Scroggins  v.  Hoadley,  56  Ga.  165; 
Lingan  v.  Henderson,  1  Bland  Ch.'  (Md.)  236;  Richards  1).  Fisher,  8  W.  Va.  55y 
Walkenhorst  v.  Lewis,  34  Kans.  430. 

8  Williams  v.  Rice,  60  Mich.  103.  See,  also,  Dudley  «.  Goddard  (Ky.),  13  S. 
W.  Rep.  302. 

'  Campbell  v.  Roach,  45  Ala  667;  Hamilton  v.  Gilbert,  3  Heisk.  (Tenn.)  680^ 
Mitchell  V.  Butt,  45  Ga.  163;  Francis  «.  Wells,  3  Colo.  660;  Perkins  v.  Gibson, 
51  Miss.  699;  Nicbol  v.  Glover,  41  Ind.  24;  Latham®.  Staples,  46  Ala.  463. 

'"Mizo  V.  Barnes,  78  Ky.  506;  Perkins  v.  Gibson,  51  Miss.  699;  James  ®.  Bur- 
bridge,  38  W.  Va.  372,  275.     See,  also,  Oury  v.  Saunders,  77  Tex.  278. 
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without  any  agreement  for  a  lien,  none    exists  in  his 
favor.' 

§  808.  Assignment  of  the  Implied  Lien.  —  The  weight 
of  authority  is  that  a  vendor's  imphed  hen  is  assignable 
with  the  note  or  bond.  In  some  of  the  States  no  distinction 
is  made  between  the  vendor's  implied  lien  and  express  lien, 
as  to  transferability,  and  the  assignment  of  the  note  or 
bond  for  the  purchase-money  is  held  to  carry  the  lien  in 
either  case."  A  contrary  doctrine  is  held  by  several  courts,on 
the  ground  that  a  vendor's  implied  lien  is  a  mere  personal 
equitable  right  in  the  vendor,  and  is  not  assignable.  It 
looks  only  to  the  security  of  the  vendor,  and  does  not  pass 
to  the  assignee  of  the  vendee's  obligation  for  the  considera- 
tion-money, and  consequently,  cannot  be  enforced  in  the 
assignee's  favor." 

§  809.  WAmNG  OF  THE  IMPLIED  LiEN. — Wherever  this 
lien  is  recognized,  it  is  not  waived,  in  the  absence  of  an 
express  agreement  to  that  effect,  by  taking  a  note,  bond  or 
check  of  the  vendee  for  the  purchase-money.'  But  it  is 
waived  by  taking  a  distinct  and  independent  security, 

'  Stansell  v.  Roberts,  13  Ohio,  148;  Skaggs  v.  Nelson,  35  Miss.  88;  Crane  v. 
Caldwell,  14  111.  468;  Nolte's  Appeal,  45  Pa.  St.  361;  Brown  v.  Budil,  3  Ind  443. 

'Brooks?!.  Young,  60  Tex.  33;  Cannon  «.  McDaniel,  46  Tex.  303;  Bates  v. 
Childers,  4  N.  Mex.  347;  Wells  v.  Morrow,  38  Ala.  135;  Fisher  v.  Johnson,  5 
Ind.  492;  Honore  v.  Bakewell,  6  B.  Mon.  (Ky.)  67;  Rakestraw  v.  Hamilton,  14 
Iowa,  147;  White  v.  Stover,  10  Ala.  441 ;  Wilkinson  v.  May,  69  Ala.  33;  Nichols 
D.  Glover,  41  Ind.  34;  Bank  v.  Knapp,  61  Miss.  485;  Miss.  Code  of  1880,  sect. 
1124;  Sloan  v.  Campbell,  71  Mo.  387. 

'  Walsh  V.  Boyle,  30  Md.  362;  Webb  v.  Robinson,  14  6a.  316;  Simpson  v. 
Montgomery,  35  Ark.  365;  Sheratz  v.  Nicodemus,  7  Yerg.  (Tenn.)  9;  Ross  v. 
Heintzen,  36  Cal.  313;  Keith  v.  Horner,  33  111.  5i5:  Lindsay  v.  Bates,  43  Miss. 
397:  Hammond  v.  Peyton,  34  Minn.  539;  Small  ®.  Stagg,  93  111.  39;  Bonnell  v. 
Holt,  89  111.  71;  Nat.  Bank  v.  Mill  Co.,  39  Fed.  Rep.  89;  Rutland  v.  Brister, 
53  Miss.  683;  White  v.  Williams,  1  Paige  (N.  Y.),  503;  Jackson  v.  Hallock,  1 
Ohio,  318;  Green  v.  Crockett,  2  Dev.  &  B.  (X.  Car.)  Eq.  390;  Tharpe  v.  Dun- 
lap,  4  Heisk.  (Tenn.)  674;  Hallock  v.  Smith,  3  Barb.  (N.  Y.)  367. 

*  Winter  v.  Anson,  3  Russ.  488;  Garson  v.  Green,  1  Johns.  Ch.  (N.  Y.)  308; 
Ex  parte  Peake,  1  Madd.  191;  Christian  v.  Austin,  36  Tex.  540;  Denny  u. 
Steakly,  3  Heisk.  (Tenn.)  156;  Selby  tj.  Stanley,  4  Minn.  65;  Tobey  v.  Mc- 
Allister, 9  Wis.  463;  Baum  v.  Grigsby.  31  Cal.  173;  Shorter  v.  Frazer,  6t  Ala. 
74;  Thorntons.  Knox,  6  B.  Mon.  (Ky.)  74;  Vandoren  v.  Todd,  2  Green  Ch. 
N.  J.l  397. 
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unless  there  is  at  the  time  an  express  agreement  for  its 
retention."  Taking  a  mortgage  of  other  property  is  a 
waiver; '  so  is  taking  a  bond  or  note  of  the  vendee  with  a 
surety;  °  or  taking  a  negotiable  note  drawn  by  the  vendee 
and  indorsed  by  a  third  person,  or  drawn  by  a  third  person, 
or  drawn  by  a  third  person  and  indorsed  by  the  vendee.' 
An  express  security  on  the  land  itself  for  the  whole  amount 
unpaid,  as  by  a  deed  of  trust  or  mortgage,  will  likewise 
merge  the  lien.'  Generally,  whether  there  has  been  a 
waiver  of  this  implied  hen  is  a  question  of  intention." 

Subsequent  purchasers  of  land  subject  to  a  vendor's  lien 
are  not  released  from  its  operation  by  an  extension  of  time  of 
payment  by  the  grantor  to  their  vendor,  without  their  con- 
sent.' A  vendor  loses  his  lien  when,  in  making  a  settlement, 
he  brings  in  other  items,  thus  mingling  different  accounts  so 
that  the  vendor's  lien  cannot  be  separated. °  So  when  he 
transfers  the  notes,  even  with  the  advice  of  the  vendee,  he 
loses  his  lien;*  but  if  he  is  compelled  to  take  them  back 

'Baum  V.  Grigsby,  31  Cal.  175;  Campbell «.  Baldwin,  3  Humph.  (Tenn.)  348; 
Routte  «.  Murray,  48  Mo.  App.  15;  Fonda  «.  Jones,  43  Miss.  793;  Perry  v. 
Grant,  10  R.  I.  334;  Clark  v.  Stilson,  36  Mich.  483;  Walker  v.  Carroll,  65  Ala. 
61;  Rice  ®.  Rice,  36  Fed.  Rep.  858. 

'Richardson  v.  Ridgely,  8  Gill.  &  J.  (Md.)  87;  Young  v.  Wood,  11  B.  Mon. 
(Ky.)  133;  Boon  ®.  Murphy,  6  Blackf.  (Ind.)  373;  Mayham  v.  Coombs,  14 
Ohio,  438;  McGonigal  ».  Plummer,  30  Md.  433;  Burgess  v.  Millican,  50  Tex. 
397;  Rett  B.  Collins,  103  111.  74. 

'Kinney  v.  Ensminger,  94  Ala.  536;  Shelen  v.  Jones,  4  Wash.  St.  692;  Cor- 
rico  V.  Bank,  33  Md.  335. 

"Boynton  v.  Champlin,  43  111.  57;  Yaryan  v.  Shriner,  36  Ind.  364;  Sanders 
V.  McAffee,  41  Ga.  684;  Schwarz  v.  Stein,  39  Md.  113;  Durrette  v.  Briggs,  47 
Mo.  356. 

^Mattix  1).  Weand,  19  Ind.  151;  Little  ii.  Brown,  3  Leigh  (Va.),  353;  Pease  v. 
Kelly,  3  Greg.  417;  Young  v.  Wood,  11  B.  Mon.  (Ky.),  133;  Richards  v.  Mc- 
Pherson,  74  Ind.  158;  Gaylord  b.  Knapp,  15  Hun  (N.  Y.),  87;  Neal  «.  Speigle, 
33  Ark.  63;  Tinsley  «.  Tinsley,  53  Iowa,  14;  Camden  «.  Vail,  23  Cal.  633. 
Compare  Linville  v.  Savage,  58  Mo.  348;  Boos  ®.  Ewing,  17  Ohio,  500; 
AnketelB.  Converse,  17  Ohio  St.  11;  DeForest  v.  Holum,  38  Wis.  516;  Arm- 
strong B.  Ross,  30  N.  J.  Eq.  109. 

'Cordova  v.  Hood,  17  Wall.  (U.  S.)  1;  Campbell  v.  Baldwin,  1  Humph. 
(Tenn.)  348;  Hubbard  «.  Buck  (Ala.),  13  South.  Rep.  364. 

'Dalton  V.  Rainey,  75  Tex.  516. 

sErlckson  v.  Smith,  79  Iowa,  374. 

'Gruhn  v.  Richardson,  128  111.  178;  Richards  v.  Leaming,  37  111.  433;  Lehn- 
dorf  v.  Cope,  123  III.  317. 
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for  non-payment,  his  lien  revives.'  If  tlie  vendor  assigns 
for  the  benefit  of  his  creditors,  he  waives  his  lien."  If  he 
keeps  back  title  to  part  of  the  premises  as  security  he 
waives  his  lien.'  Taking  an  invaUd  mortgage  does  not 
waive  the  vendor's  lien.'  It  is  not  necessary  to  pay  the 
vendor  a  consideration  for  waiving  an  implied  lien  as  it  is 
a  simple  equity,'  and  such  waiver  may  be  shown  by  parol 
evidence.  ° 

Intent  to  abandon  this  lien  is  not  to  be  presumed,  and 
while,  of  course,  like  any  other  right,  it  may  be  abandoned 
or  waived,  the  evidence  of  an  intent  so  to  abandon  or  waive 
should  be  clear  and  satisfactory."  Taking  collateral 
security,  unless  the  merely  personal  obligations  of  the 
vendee,  which  is  construed  as  a  means  of  payment,  is  a 
waiver  of  a  vendor's  lien.' 

§  810.  Reservation  of  Vendor's  Lien. — The  vendor  has 
a  right,  when  the  deed  is  executed,  to  insert  in  it  a  clause 
reserving  a  vendor's  lien,  for  the  unpaid  purchase-money." 
There  is  a  difference  between  the  rights  of  the  vendor  un- 
der an  absolute  deed  with  warranty,  which  recites  the  ex- 
istence of  unpaid  purchase-money  notes,  but  retains  no 
express  lien  in  terms  for  their  payment,  and  his  rights  un- 
der a  deed  which  declares  that  a  hen  is  reserved  for  unpaid 
purchase-money.  Under  the  former  the  vendor  has  parted 
with  the  title,  and  has  only  an  implied  vendor's  hen  for  the 

'Bancroft  v.  Cosby,  74  Cal.  583. 

« Prouty  ».  Clark,  73  Iowa,  55. 

'Kirkham  v.  Boston,  67  111.  599. 

■•  Chapman  v.  Chapman,  55  Ark.  543;  Pouch  v.  Wilson,  60  Ind.  64;  Kent  v. 
Gerhardt,  13  R.  I.  93;  Martin  v.  Cauble,  73  Ind.  67. 

'  Claiborne  «.  Castle,  98  Cal.  90. 

« Claiborne  v.  Castle,  98  Cal.  90. 

'Cordova  v.  Hood,  17  Wall.  (U.  S.)  1;  Fishery.  Shopshire,  147  U.  S.  133; 
Slide  and  Spur  Gold  Mines  v.  Seymour,  153  U.  S.  509. 

'Stuart  V.  Morrison,  53  Iowa,  511;  Kyle  13.  Bellenger,  79  Ala.  516;  Strong 
V.  Strong,  136  111.  301;  Francis  v.  Wells,  3  Colo.  660;  Fisher  v.  Shrop- 
shire, 147  U.  S.  138;  Kettlewell  v.  Watson,  31  Ch.  D.  685,  703;  36  Ch.  D. 
501. 

•Findley  v.  Armstrong,  33  W.  Va.  113;  WooUey  ».  Wickerd,  97 
Cal.  70;  Warren  «.  Branch,  15  W.  Va.  38;  Newman  «.  Moore,  91  Ky. 
147. 
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purchase-money;  under  the  latter  the  superior  title  remains 
with  the  vendor,  and  the  deed  is  evidence  of  contract." 

This  express  hen  has  not  the  objectionable  characteristics 
of  the  equitable  hen  of  the  vendor  who  has  parted  with  the 
legal  title,  acknowledging  the  receipt  of  the  purchase- 
money,  with  which  it  is  often  confounded,  but  is  wholly 
dissimilar,  being  the  same  in  effect  as  a  conveyance  and 
mortgage  back  to  secure  the  purchase-money.' 

The  relation  of  the  parties  to  a  title  bond  is  that  of  mort- 
gagor and  mortgagee ;°  because  there  can  be  no  just  and 
proper  distinction  between  a  mortgage  to  secure  the  pay- 
ment of  the  purchase-money  executed  contemporaneously 
with  the  conveyance  of  the  land,  and  the  reservation  of  the 
legal  estate  as  a  security  for  its  paj-ment.' 

This  reservation  may  be  in  the  note  given  for  the  pur- 
chase-money," and  it  is  not  affected  by  substituting  a  new 
note  with  the  same  reservation."  The  reservation  may  be 
made  in  the  deed,  which  wiU  be  notice  to  every  one,'  pro- 
vided it  is  a  charge  upon  the  land.'  It  becomes  a  matter 
of  record  when  the  deed  is  recorded. '  This  express  lien  is 
good  in  case  both  personal  property  and  real  estate  are  sold 
for  a  gross  sum.'" 

■  Baker  v.  Compton,  53  Tex.  253.  See,  also,  Lowery  v.  Peterson,  75  Ala. 
109;  Church  v.  Smith,  39  Wis.  493;  Reese  v.  Burts,  39  Ga.  565;  Pitts  v.  Par- 
ker, 44  Miss.  347;  Huttou  v.  Moore,  36  Ark.  383;  White  «.  Blakemore,  8  Lea 
(Tenn.),  49. 

'Moore  v.  Anders,  14  Ark.  638.  Se.e,  also.  Bell  v.  McDuffle,  71  Ga.  264; 
ServisB.  Beatty,  83  Miss.  53;  Yancey  v.  Mauck,  15  Gratt.  (Va.)  300;  Amory  ». 
Reilly,  9  Ind.  490. 

^MerrittB.  Judd,  14  Cal.  59;  Button  v.  Schroyer,  5  Wis.  598;  Lewis  «.  Haw- 
kins, 33  Wall.  {U.  S.)  119;  Lingan  v.  Henderson,  1  Bland  Ch.  (lid.)  236;  Relfe 
®.  Relfe,  34  Ala.  500,  504;  Holman  v.  Patterson,  29  Ark.  863 ;  Martin  v.  O'Ban- 
non,  85  Ark.  68;  Hardin  -u.  Boyd,  113  U.  S.  756. 

^  Graham  v.  McCampbell,  Meigs  (Tenn.),  53;  Bankhead  v.  Owen,  60  Ala. 
457,  467;  Roper  v.  McCook,  7  Ala.  318;  Magruder  v.  Campbell,  40  Ala.  bU. 

*  Lundy  v.  Pierson,  67  Tex.  333;     McKelvain  v.  Allen,  58  Tex.  387. 

6  Helm  V.  Weaver,  69  Tex.  148. 

'Banks.  Bradley,  15  Lea  (Tenn.),  279;  Lucas  v.  Hendrix,  93  Ind.  54,  57; 
UfFord  v.  WelU,  53  Tex.  613;  Coles  b.  Withers,  33  Gratt.  (Va.)  186:  Eichelber- 
ger  V.  Gitt,  104  Pa.  St.  64;  Davis  v.  Hamilton,  50  Miss.  318. 

« Heist  D.  Baker,  49  Pa.  St.  9;  Lavigne  v.  Naramore,  53  Vt.  367. 

»Ober  V.  Gallagher,  93  U.  S.  199;  White  v.  Downs,  40  Tex.  335;  Armen- 
trout  V.  Gibbons,  30  Gratt.  (Va.)  63-3;  Moore  v.  Lackey,  53  Miss.  85. 

■»Ruhl  V.  Ruhl,  34  W.  Va.  279,  2S7. 
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§  811.  Assignment  of  the  Purchase-Money  Notes.— 
A  lien  of  the  vendor  for  a  note  given  for  unpaid  purchase- 
money,  under  an  express  lien,  is  not  lost  by  the  taking  of 
a  note  as  security  with  the  agreement  that  the  legal  title 
shall  not  pass,  but  that  the  assignee  may  collect  and  apply 
the  proceeds  to  the  debt  secured.'  When  the  vendee  gets 
no  title  from  the  vendor,  but  acquires  title  from  another 
who  has  paramount  title,  there  is  no  lien  which  attaches 
from  the  first  sale,  because  there  was  no  title  conferred, 
and  the  subsequent  acquisition  by  the  vendee  cannot  be 
treated  as  buying  in,  to  perfect  a  title  as  in  an  ordinary 
case  of  a  vendee  purchasing  an  outstanding  title." 

In  Texas  an  indorsement  of  purchase-money  notes 
"  without  recourse  "  does  not  extinguish  the  indorser's  lien 
which  passes  to  the  indorsee."  But  such  indorsement  gener- 
ally extinguishes  the  lien,  because  the  indorser  is  released 
from  liability  and  can  have  no  longer  any  interest  in  the  hen." 

§  812.  Waiver  and  Extinguishment  of  the  Express 
Lien. — This  expr.ess  lien  is  governed  by  the  same  rules 
that  a  mortgage  is,  and  passes  by  assignment  of  the  note 
secured  by  it. '  It  is  not  waived  as  an  implied  lien  in  tak- 
ing other  security."  It  may  provide  for  payment  in 
specific  articles.'  Waiver  of  the  maker's  personal  property 
exemptions  does  not  waive  the  vendor's  lien.'    When  the 

'  Gate  V.  Gate.  87  Tenn.  41. 

'  Harper  ».  Wilkins,  65  Miss.  215. 

3]Sreese  v.  Eiley,  77  Tex.  348. 

■•  Schnebly  v.  Ragan,  7  Gill  &  J.  (Md.)  130.  See,  also,  Hazelrigg  «.  Boorman 
<Ky.),  3  S.  W.  Rep.  769;  "Woods  v.  Bailey,  3  Fla.  41;  Biickhart  v.  Howard,  14 
Oreg.  39;  People's  Bank  v.  Gage,  40  La.  Ann.  138. 

'  Garpenter  B.  Mitchell,  54111.  133;  Markoe  ».  Andras,  67  111.  34;  Dingley  ®, 
Bank,  57  Gal.  467;  Ala.  Code,  1886,  sect.  1764;  Ark.  Mans.  Dig.  sect.  474. 
Compare  Weaver  -d.  Brown,  87  Ala.  533. 

'Carpenters.  Mitchell,  54  III.  126;  Gordon  v.  Rixey,  76  Va.  694;  Kirk  v. 
Williams,  24  Fed.  Rep.  437;  King  v.  Young  Men's  Asso.,  1  Woods  C.  C.  386; 
Strickland  v.  Summerville,  55  Mo,  164;  Hurley  d.  Hollyday,  35  Md.  469; 
Bradley  v.  Curtis,  79  Ky.  337;  Huffman  v.  Gauble,  86  Ind.  591;  Price  v. 
Lauve,  49  Tex.  74;  Whitehurst  ■».  Yandall,  7  Baxt.  (Tenn.)  238;  Bozeman  «. 
Ivey,  49  Ala.  75;  Dunlap  v.  Shanklin,  10  W.  Va.  662.  Compare  Hawkins  v. 
Thurman,  1  Idaho,  598. 

■"  Ruhl  «.  Ruhl,  24  W.  Va.  379,  287. 

*  Thompson  v.  Sheppard,  85  Ala.  611. 
106 
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vendor  takes  other  security  on  which  he  wholly  relies  for 
payment  he  waives  his  lien.'  A  change  of  notes,  or  re- 
ducing to  judgment,  does  not  divest  the  lien.'  And  such 
lien  expressly  made  cannot  be  destroyed  by  oral  evi- 
dence." 

§  813.  Assumption  op  Payment  of  Lien. — The  vendee 
may  convey  the  land  in  such  a  manner  that  his  grantee 
assumes  the  payment  of  the  original  vendor's  lien,  and 
'thus  render  himself  personally  hable  therefor.  The  ele- 
ment which  lies  at  the  bottom  of  this  assumption,  and 
which  alone  gives  it  efficacy  is  the  fact  that  the  vendor' s 
lien  is  included  in  the  purchase  price,  as  a  constituent  part 
thereof,  and  the  grantee  actually  secures  or  pays  to  his 
grantor  only  the  balance  of  the  gross  price  after  deducting 
such  vendor's  lien.  When  the  deed  executed  by  the  grantor 
contains  a  clause  sufficiently  showing  such  intent,  the  ac- 
ceptance thereof  by  the  grantee  consummates  the  assump- 
tion of  the  original  vendor's  lien,  and  creates  a  personal 
liability  on  his  part  which  inures  to  the  benefit  of  the  origi- 
nal vendor  as  if  he  had  himself  executed  the  deed.*  The 
person  who  thus  assumes  a  mortgage  or  hen  debt  becomes, 
as  to  the  mortgagor,  the  principal  debtor  and  the  mort- 
gagor as  surety.  Upon  such  a  promise  the  original  vendor 
can  maintain  an  action  at  law. '  This  is  upon  the  ground 
that  the  original  vendor,  in  adopting  the  act  of  the  vendee 
for  his  benefit,  is  brought  into  privity  with  the  promisor, 
and  may  enforce  the  promise  as  if  it  were  made  directly  to 
him." 

But  there  are  cases  holding  that  if  the  vendee  enters 
into  a  bond  at  the  time,  or  subsequently,  to  pay  off  the 
lien  or  incumbrance,  that  this  alone,  without  other  circum- 
stances, will  not  be  regarded  as  a  sufficient  demonstration 

'Warren  «.  Branch,  15  W.  Va.  21,  32;  Byrns  «.  Woodward,  10  Lea  (Tenn.), 
444;  Frazier  v.  Hendren,  80  Va.  263;  Daniels  v.  Moses,  12  S.  Car.  100. 

'Robinson  v.  Ivey,  49  Ala.  75;  Coles  ».  Withers,  33  Gratt.  (Va.)  186. 

=  Hutchinson  v.  Patrick,  23  Tex.  318. 

*  Pingrey  on  Mort.  326.     See,  also,  O'Conner  v.  O'Conner,  88  Tenn.  76. 

5  Moore  v.  Stovall,  2  Lea  (Tenn.),  543. 

'Lawrence  v.  Fox,  30  N.  T.  268;  Burr  v.  Beers,  34  N.  Y.  178;  Thompson  v. 
Bertram,  14  Iowa,  476 ;  Thompson  v.  Thompson,  4  Ohio  St.  333. 
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of  his  intention  to  make  it  his  personal  debt  with  respect 
to  the  fund  primarily  liable  for  its  payment. ' 

These  cases  proceed  upon  the  notion  that  the  assumption 
of  the  lien  is  only  by  way  of  collateral  security,  the  land 
remaining  the  principal  and  the  primary  fund  for  its  pay- 
ment. But  slight  circumstances  take  this  class  of  cases  out 
of  this  rule." 

§  814.  Priorities. — This  lien  is  paramount  to  a  home- 
stead right  acquired  by  the  purchaser/  and  a  wife  has  no 
dower  right  in  lands  thus  sold  to  her  husband."  But  when 
the  vendor  transfers  the  purchase-money  notes  without 
indorsement  or  guaranty,  he  has  no  longer  any  priority.' 

The  vendee  cannot  destroy  the  lien  by  creating  other 
liens,  as  a  conveyance  or  mortgage,  to  parties  with  notice," 
or  a  mechanic's  lien,  with  notice  of  the  vendor's  rights,' 
or  a  homestead  right.  ° 

A  bona  fide  purchaser  of  land,  without  notice  of  the 
vendor' s  lien,  takes  it  discharged  of  any  such  liability.  Ho 
will  be  protected  against  the  operation  of  the  lien  because 
in  foro  conscientce  he  must  be  considered  as  holding  a, 
right  paramount  to  that  of  a  negUgent  and  confiding 
vendor,  who  has  been  so  incautious  as  to  part  with  his  title 
without  securing  the  consideration  by  mortgage  or  suffi- 
cient personal  security,  and  has  made  his  vendee  the 
ostensible  owner  in  equity  as  well  as  real  owner  in  law  of 
the  land.  And  if  this  were  not  so,  the  law  requiring  deeds 
to  be  recorded  would  be  of  no  avail.  The  rule  caveat 
emptor  apphes  to  purchasers  of  defective  legal  titles.     But 

1  Billinghurst  v.  Walker,  3  Bro.  C.  C.  604;  Evelyn  v.  Evelyn,  3  P.  Wm.  664; 
Tweddell  d.  Tweddell,  3  Bro.  C.  C.  101. 

ii  Oxford  ».  Rodney,  14  Ves.  418;  Waring  v.  Ward  7  Ves.  336;  Woods  v. 
Huntingford,  3  Ves.  138. 

8  Berry  v.  Bogges,  63  Tex.  239. 

<  Culbertson  v.  Stevens,  83  Va.  406;  Boorum  v.  Tucker,  51  N.  J.  Eq.  135; 
Hugunin  v.  Cochrane,  51  111.  303. 

» Hunt  V.  Harber,  80  Ga.  746. 

« Rogers  v.  Blum,  56  Tex.  1;  Beattie  ®.  Dickinson,  39  Ark.  305;  Sitz  v. 
Delhi,  55  Mo.  17. 

'Seitz  V.  Railroad  Co.,  16  Kans.  133;  Thorpe  v.  Durbon,  45  Iowa,  192; 
Cochran  e.  Wimberly,  44  Miss.  503;  Irish  v.  Lundin,  38  Nebr.  84. 

"Berry  v.  Boggess,  62  Tex.  339;  Williams  v.  Samuels,  90  Ky.  59. 
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the  purchaser  of  the  legal  title  is  not  affected  by  any  latent 
equity,  whether  founded  on  trust,  fraud  or  otherwise,  of 
which  he  has  no  actual  notice,  or  which  does  not  appear 
in  some  deed  necessary  on  the  deduction  of  title  so  as  to 
amount  to  constructive  notice^'  this  rule  applies  equally  to 
a  hona  fide  mortgagee.'  But  a  purchaser  cannot  claim  to 
be  innocent  so  long  as  the  mortgage  remains  uncanceled.' 

§  815.  Who  Are  Innocent  Purchasers. — The  vendor's 
implied  lien  where  recognized,  does  not  prevail,  as  a  gen- 
eral rule,  against  creditors  of  the  vendee,  but  upon  this 
question  there  is  no  uniformity  of  doctrine.  Where  this 
rule  prevails,  when  creditors  of  the  vendee  have  secured  a 
lien  upon  the  real  estate,  without  notice  of  the  vendor's 
rights,  they  will  hold  the  property.*  On  the  other  hand, 
it  is  held  that  the  vendor's  lien  exists  as  against  judgment 
and  general  creditors  of  the  vendee. '  The  doctrine  is  not 
uniform. 

§  816.  Eemedy  to  Enforce  the  Lien. — A  deed  expressly 
retaining  a  lien  for  unpaid  purchase-money  does  not  divest 
the  vendor's  title.  He  may  elect  to  sue  either  for  recovery 
of  the  land  or  for  the  purchase-money  with  foreclosure." 
Nor  is  it  necessary  for  the  vendor  first  to  exhaust  his 
remedy  at  law  before  proceeding  in  equity.'  But  it  is  held, 
on  the  other  hand,  that  as  the  vendor's  lien  is  a  mere 

'  Adams  «.  Buchanan,  49  Mo.  64;  Clark  v.  Hunf,  3  J.  J.  Marsh.  (Ky.)  553; 
Anderson  v.  Wells,  6  B.  Mon.  (Ky.)  540. 

''Eubank  v.  Poston,  5  Mon.  (Ky.)  388.  See,  also,  Rogers  v.  Tucker,  94  Mo. 
346;  Tetters.  Fitts,  118  Ind.  34;  Duntou  «.  Outhouse,  64  Mich.  419. 

3  Dugan  V.  Lyman  (N.  J.),  33  At.  Rep.  657.  So,  also.  Crow  v.  Conant,  90 
Mich.  347. 

■•Taylor «.  Baldwin,  10  Barb.  (N.  Y.)  626;  Bayley  v.  Greenleaf,  7  Wheat. 
(U.  S.)  46.     See,  also,  Aldridge  v.  Dunn,  7  Blackf.  (Ind.)  349. 

*Repp  0,  Repp.  13  Gill  &  J.  (Md.)  341;  Brown  e.  Vanlier,  7  Humph. 
(Tenn  )  239;  Dunton  v.  Outhouse,  64  Mich.  419. 

« Stone  Land  &  Cattle  Co.  b.  Boon,  73  Tex.  548;  Hamblen  v.  Folts,  70  Tex. 
133;  Micon  o,  Ashurst.  55  Ala.  607;  McConnell  v.  Seattle,  34  Ark.  113; 
Palmer  B.  Harris,  100  111.  378;  Smith  ».  Rowland,  13  Kans.  345,  351;  Gallo- 
way V.  Hamilton,  1  Dana  (Ky.),  576;  Richardson  v.  Baktr,  5  J.  J.  Marsh. 
(Ky.)  323;  Huffman  v.  Oauble,  86  Ind.  593. 

'Burgess  J).  Fairbanks  83  Cal.  3  5;  Sparks  b.  Hess,  15  Cal.  186,  193;  Smith 
v.  Rowland,  13  Kans.  245,  251;  Bates  v.  Childers,  4  N.  Mex.  347. 
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equitable  right,  it  cannot  be  asserted  until  the  vendor  has 
exhausted  his  legal  remedy  against  the  personal  estate  of 
the  vendee.' 

It  is  generally  held  that  ejectment  cannot  be  brought 
by  the  vendor  against  the  vendee  except  when  time  is  the 
essence  of  the  contract,  either  made  so  by  the  language 
employed,"  or  arising  from  the  circumstances  surround- 
ing the  transaction;'  though  it  has  been  brought  on  general 
principles.* 

The  assignee  of  the  purchase-money  notes  may  enforce 
the  vendor's  hen  the  same  as  his  assignor,  °  as  the  reserved 
lien  is  an  incident  to  the  debt."  If  the  assignment  is  set 
aside  then  the  assignor  can  enforce  the  lien. '  At  common 
law  the  assignee  stands  in  no  better  situation  than  the 
assignor. 

§  817.  Eights  of  the  Vendee.— Any  vendee  may  have 
his  notes  protected  by  paying  the  purchase-money  due,  or 
by  bringing  it  into  court  under  appropriate  pleading  before 

"  Pratt  V.  Vau  Wyck,  6  Gill  &  Johns.  (Md.)  495;  Richardson  v.  Stillinger,  13 
Gill  &  Johns.  (Md.)  477. 

^  Higbie  V.  Farr,  28  Minn.  439;  Mickelwait  ».  Leland,  54  Iowa,  662;  Peters 
V.  Canfield,  74  Mich.  498;  Overman  v.  Jackson,  104  N.  Car.  4;  Gunst  v.  Pel- 
ham,  74  Tex.  586;  Judd  v.  Skidmore,  33  Minn.  140;  Sornberger  v.  Berggren, 
30  jSTebr.  399;  Schumann  s.  Mark,  35  Minn.  379. 

'Austin  B.  Wacks,  30  Minn.  335;  Oilman  v.  Smith,  71  Md.  171. 

<  Gregg  ».  Von  Phul,  1  Wall.  (U.  S.)  274;  Burnett  ».  Caldwell,  9  "Wall 
(U.  S.),  290;  Kerns  v.  Dean,  77  Cal.  555;  Wallace  v.  Maples,  79  Cal.  433;  Rose 
■B.  Perkins,  98  Mo.  353;  Miles  v.  Lewis,  115  Pa.  St.  580;  Wright  v.  Moore,  31 
Wend.  (N.  Y.)  330;  Ketcham  v.  Everton,  13  Johns.  (N.  T.)  359. 

'  Sloan  V.  Campbell,  71  Mo.  387;  Brooks  v.  Young,  60  Tex.  82;  Rakestraw 
7).  Hamilton,  14  Iowa,  147;  Reynolds  v.  Morse,  52  Iowa,  155;  Ober  v.  Gal- 
lagher, 93  U.  S.  199;  James  o.  Burbridge,  33  W.  Va.  273;  Wright  b.  Trout- 
man,  81  111.  374;  Felton  v.  Smith,  84  Ind.  485;  Tharpe  «.  Dunlap,  4  Heisk. 
(Tenn.j  674;  Walkenhorst  v.  Lewis,  24  Kans.  430;  Walker  v.  Kee,  16  8.  Car. 
76;  Campbell  v.  Rankin,  28  Ark.  401;  Martin  v.  O'Bannon,  35  Ark.  63;  Mc- 
Clintic  V.  Wise,  35  Gratt.  (Va.)  448;  Hobson  v.  Edwards,  57  Miss.  138;  Hadley 
V.  Nash,  69  N.  Car.  162;  Adams  v.  Cowherd,  30  Mo.  458;  Lowery  v.  Peterson, 
75  Ala.  109;  Bradley  v.  Curtis,  79  Ky.  337. 

'Lowery  v.  Peterson,  75  Ala.  109;  James  v.  Burbridge,  83  W.  Va.  373; 
Tingle  v.  Fisher,  20  W.  Va.  497;  Grubbs  v.  Wysors,  33  Gratt.  (Va.)  137;  Mc- 
Clintic  n.  Wise,  35  Gratt.  (Va.)  448. 

'Grear  v.  Belts,  1  Fed.  Rep.  289. 
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judgment/  If  the  vendee  alleges  that  the  lien  does  not 
exist  for  any  reason  in  a  particular  case,  the  burden  is  on 
him  to  show  the  circumstances  which  sustain  his  allega- 
tion." The  vendee  may  incumber  his  interest  and  it  may 
he  sold  upon  execution,'  subject  to  the  right  of  the  vendor.* 
He  has  a  lien  upon  the  land  for  what  he  has  paid  upon  the 
contract  which  he  can  enforce,  and  this  lien  may  be  en- 
forced as  against  a  purchaser  from  the  vendor  with  notice.' 

The  vendee  has  a  lien  upon  the  land  for  what  he  has  paid 
upon  the  contract  which  he  can  enforce,  and  this  lien  may 
be  enforced  as  against  a  purchaser  from  the  vendor  with 
notice." 

If  the  vendee  relies  upon  the  fraudulent  acts  of  the 
vendor  to  defeat  the  lien,  he  must  set  it  up;  if  he  does  not 
but  endeavors  to  rescind  the  contract  without  pleading 
such  defense,  no  other  existing,  he  will  fail."  And  if  he 
denies  his  vendor's  implied  lien,  the  vendor  may  enforce  it, 
even  before  the  debt  is  due. " 

§  818.  Contribution. — Whether  several  persons  who 
have  successively  purchased  parcels  of  an  incumbered 
estate  shall  be  liable  to  contribution,  is  a  question  upon 
which  the  authorities  are  not  uniform.  Where  the  deeds 
to  the  several  parties  are  simultaneous,  the  grantees  stand 
upon  the  same  footing,  and  one  who  pays  the  incumbrance 
is  entitled  to  contribution  from  the  others."    If  the  aliena- 

'  Stone  Land  &  Cattle  Co.  v.  Boon,  73  Tex.  548;  Thomas  ».  Thomas,  34  Oreg. 
251. 

'Garson  v.  Green,  1  John.  Ch.  (N.  Y.)  308;  Schnebly  v.  Ragan,  7  Gill  &  J. 
(Md.)  120,  125;  Thompkins  v.  Mitchell,  2  Rund.  (Va.)  438;  Allen  v.  Bennett,  8 
Sm.  &  M.  (Miss.)  673,  681;  Campbell  v.  Baldwin,  3  Humph.  (Tenn.)  348,  258; 
Manly  v.  Slason,  31  Vt.  371. 

3  Smith  V.  Moore,  36  111.  393;  Lewis  v.  Hawkins,  33  Wall.  (U.  S.)  119;  Wal- 
kenhorst  e.  Lewis,  24  Kans.  430;  Dukes  ».  Turner,  44  Iowa,  575;  Purdy  «. 
Bullard,  41  Cal.  444;  Scroggins  v.  Hoadley,  56  Ga.  165;  Masterson  v.  PuUen, 
63  Ala.  145;  Merritt  v.  Judd,  14  Cal.  59;  Richards  v.  Fisher,  8  W.  Va.  55. 

*  Thompson  v.  Heffner,  11  Bush  (Ky.),  353. 

» Stewart  v.  Wood,  63  Mo.  353;  Rose  v.  Watson,  10  H.  L.  Cas.  672. 

6 Stewart®.  Wood,  63  Mo.  353;  Clarke.  Jacob,  56  How.  (N.  Y.)Vi.  519; 
Rose  «.  Watson,  10  H.  L.  Cas.  673. 

'  Watkins  v:  Clifton  Hill  Land  Co.,  91  Tenn.  683. 

8 Rust  V.  Carpenter,  18  Colo.  340. 

'Stevens  v.  Cooper,  1  Johns.  Ch.  (N.  Y.)  435;  Bailey  «.  Myrick,  50  Me.  171; 
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tions  are  successive,  the  incumbrance  is  chargeable  in  the 
inverse  order  of  alienation.'  If  the  land  has  been  sold  in 
parcels,  the  original  vendor,  in  making  sales  for  the  satis- 
faction of  his  hen,  wiU  seU  first  the  last  lot  purchased  and 
so  on  in  the  inverse  order.' 

Under  the  common  law  the  vendor's  lien  may  be  en- 
forced, although  the  debt  be  barred  by  the  statute  of  limi- 
tations/ As  a  general  rule  that  which  wiU  bar  foreclosure 
under  a  mortgage  will  have  the  same  effect  as  to  foreclo- 
sure of  a  vendor's  hen.' 

§  819.  Parties. — The  proper  parties  to  a  foreclosure  of  a 
vendor's  lien  are  the  parties  to  the  original  contract  and 
those  occupying  the  property  or  claiming  some  interest 
therein  subsequent  to  the  original  contract.'  Adverse 
claimants  are  improper  parties.'  There  is  no  reason  why 
a  vendor's  lien  should  not  be  treated  as  a  mortgage  and, 
therefore,  it  requires  the  same  persons  to  be  parties  as  in  a 
foreclosure  of  mortgages.'  A  party  in  possession  before 
foreclosure  is  a  necessary  party;"  and  all  persons  in  whom 
the  title  vests.' 

In  West  Virginia  subsequent  creditors  need  not  be  made 
parties."  If  the  lien  is  for  land  conveyed  by  trust-deed, 
then  the  trustees  should  be  made  parties,  but  it  is  not 
necessary  to  make  the  cestuis  que  tmstent  parties  before 
decreeing  in  favor  of  the  person  holding  the  vendor's  lien." 

Aiken  v.  Gale,  37  N.  H.  501;  Bates  «.  Ruddick,  3  Iowa,  433;  Wilkes  v.  Smith, 
4  Heisk.  (Tenn.)  86. 

'Whhtenv.  Saunders,  75  Va.  563;  Harman  v.  Oberdorfer,  33  Gratt.  (Va.) 
497. 

'Alabama  v.  Stanton,  5  Lea  (Tenn.)  433. 

^Bizzell  V.  Nix,  60  Ala.  381;  White  v.  Blakemore,  8  Lea  (Tenn.),  49. 

■>  Lewis  ».  Hawkins,  33  Wall.  (U.  S.)  119;  Lewis  v.  McDowell,  88  K  Car. 
261;  Daniels  ».  Moses,  13  S.  Car.  130;  Gudger  v.  Barnes,  4  Heisk.  (Tenn.)  570. 

s  Faubion  u.  Rogers,  66  Tex.  473. 

^Moreland  v.  Metz,  34  W.  Va.  119;  Faubion  v.  Rogers,  66  Tex.  473. 

'Wells  V.  Francis,  7  Colo.  396;  Gaston  v.  White,  46  Mo.  486;  Dukes  v. 
Turner,  44  Iowa,  575. 

« Ballard  v.  Carter,  71  Tex.  161. 

'  Gardner  v.  Kelso,  80  Ala.  497. 

i"  Cunningham  d.  Hedrick,  33  W.  Va.  579;  Neeley  v.  Ruleys,  36  W.Va.  686, 
688. 

"  Arnold  v.  Coburn,  33  W.  Va.  373. 
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In  such  cases  the  doctrine  which  requires  henors  in  an  or- 
dinary creditors'  suit  to  be  made  parties  does  not  apply.' 
The  vendor's  executor  can  enforce  the  hen;'  and  the 
assignee  can  enforce  it  without  making  the  assignor  a 
party/ 

§  820.  Commingling  the  Aggregate  Price  op  Realty 
AND  Personalty. — When  there  is  a  blending  and  com- 
mingling in  the  same  note  or  contract  of  the  aggregate 
price  of  real  and  personal  property  sold  at  the  same  tiine, 
and  the  agreed  price  of  the  real  and  personal  property  can- 
not be  separated  and  definitely  ascertained  by  reference 
either  to  the  writings  or  extrinsic  evidence,  or  both,  the 
presumption  of  the  intention  of  the  equitable  lien  is  re- 
butted, and  the  vendor's  hen  cannot  be  enforced,"  and  the 
presumption  is  that  the  vendor  did  not  look  to  the  lands 
for  payment,  but  relied  exclusively  on  the  personal  liability 
of  the  vendee.'  To  uphold  the  vendor's  lien  it  must  be 
shown  what  price  was  set  upon  the  lands  at  the  time  of  the 
negotiations,  and  the  relation  of  vendor  and  vendee  estab- 
lished as  a  matter  of  separate  contract. " 

§  821.  Tender  of  Deed. — As  a  general  rule  the  vendor  is 
not  obliged  to  tender  a  deed  before  beginning  suit  in  equit- 
able action  to  enforce  this  lien. ' 

If  he  avers  his  ability  and  readiness  to  convey,  it  is  un- 
necessary to  make  such  tender  unless  it  appears  that  the 
contract  was  executory  and  that  the  payment  of  the  pur- 
chase-money was  to  be  contemporaneous  with  the  execu- 
tion of  the  conveyance  or  subsequent  thereto.' 

Under  an  ordinary  hen  the  vendor  must  do  one  of  two 
things:  he  must  make  a  tender  of  a  sufficient  warranty 

•Cunningham  v.  Hedrick,  23W.Va.  579;  Neeley  v.  Ruleys,  26  W.  Va.  686. 

iiRobinson  v.  Appleton,  124  111.  276. 

'Kirk  V.  Sheets,  90  Ala.  504;  James  v.  Burbrldge,  33  W.  Va.  272;  SUelten 
V.  Jones,  4  Wash.  St.  692. 

*  Sykes  «.  Beits,  87  Ala.  537. 

6  Stringfellow  «.  Ivle,  73  Ala.  209. 

'Alexander  ».  Hooks,  84  Ala.  605;  Sykes  i).  Belts,  87  Ala.  537. 

'  Wakefield  v.  Johnson,  26  Ark.  506;  Klyce  ».  Broyles,  37  Miss.  524;  McIq- 
does.  Morman,  26  Wis.  588;  Freeson  v.  Bissell,  63  N.  Y.  168. 

8  Davis  V.  Smith,  88  Ala.  596. 
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deed,  and  the  tender  must  be  kept  good  by  bringing  the 
instrument  into  court,  or  he  must  make  an  averment  of 
his  readiness  and  wilhngness  to  execute  the  deed  that  will 
vest  title  in  the  vendee  ' 

If  the  vendor  is  able  to  perform  at  the  time  of  the  final 
judgment,  he  is  entitled  to  his  relief,  although  he  may  not 
have  been  in  a  state  to  perform  at  the  time  he  brought 
suit.'  He  may  be  compelled  to  pay  cost,  but  nevertheless 
his  cause  of  action  had  accrued  upon  the  filing  of  the  bill 
or  the  commencement  of  the  suit.' 

It  is  not  necessary  for  the  vendor  to  execute  a  deed  after 
his  offer  and  the  vendee's  refusal  to  comply  with  the  con- 
tract.* This  doctrine  is  sustained  on  the  principle  that  con- 
current promises  are  those  where  the  acts  to  be  performed 
are  simultaneous,  and  either  party  may  sue  the  other  for 
breach  of  the  contract  on  showing  either  that  he  was  able, 
ready  and  willing  to  do  this  act  at  the  proper  time  and  in 
the  proper  manner,  or  that  he  was  prevented  from  doing 
it  by  the  act  of  the  other  contracting  party." 

In  case  the  representatives  of  the  vendor  bring  suit,  they 
must  show  that  they  are  willing  and  able  to  give  a  deed, 
and  make  the  heirs  or  devisees  who  hold  the  legal  title  in 
trust  for  the  vendee  parties  to  the  suit,  so  that  they  will  be 
bound  by  the  suit.° 

If  tlie  vendor  does'  not  go  into  equity,  but  brings  a  per- 
sonal action  against  the  vendee,  then  he  should  first  tender 
a  sufficient  deed  and  keep  the  tender  good.' 

■  Goodwine  v.  Morey,  111  Ind.  68.  See,  also,  Bruce  v.  Tilson,  25  N.  T.  194; 
Stevenson  v.  Maxwell,  3  N.  Y.  408;  Freeson  v.  Bissell,  63  N.  Y.  168;  Walker 
V.  Jeffreys,  1  Hare,  352. 

« Baldwin  v.  Salter,  8  Paige  (N.  Y.),  475;  Stevenson  v.  Maxwell,  3  N.  Y. 
408;  Bruce  v.  Tilson,  25  N.  Y.  194. 

3  Vroom  V.  Ditmas,  4  Paige  (N.  Y.),  536. 

^Carpenter  v:  Holcorab,  105  Mass.  281;  Cobb  «.  Hall,  33 "Vt.  233;  White  ». 
Mann,  36  Me.  361;  Hanna  v.  Ratekin,  43  111.  463. 

'  Howland  v.  Leach,  11  Pick.  Mass.)  151;  Tinney  v.  Ashley,  15  Pick.  (Mass.) 
646;  Me  Williams  v.  Brookens,  39  Wis.  334. 

«  Thomson  v.  Smith,  63  N.  Y.  301. 

'  Wyvell  V.  Jones,  37  Minn.  68;  Berryhill  v.  Byington,  10  Iowa,  223;  Critch- 
ett  V.  Cooper,  65  N.  H.  167;  Griffith  v.  Winborne,  105  K.  Car.  403;  Eddy  «. 
Davis,  116  N.  Y.  347. 
107 


CHAPTER  XXII. 

rights  of  parties  before  default. 

Article  1. 

Registration  of  the  Instrument. 

I  822.  Ancient  Registration.  §  828.  Wlien  Possession  is  Notice. 

§  823.  Effect  of    Registration  Under  §  829.  Mechanic's  Lien. 

the  Statute.  §  830.  Waiver  of  Mechanic's  Lien — 

§  824.  The  Lien — Creditors.  Assignment  of. 

§825.  Subsequent  Deeds  or  Mortgages  §831.  Commencement  of  the  Mechan- 
not  Notice  to  a  Prior  Mort-  ic's  Lien, 

gagee.  §  832.  Jlxtent  of  Mechanic's  Lien. 

§  826.  Unrecorded  Mortgage  and  Sub-  §  833.  After-acquired  Title, 

sequent  Judgment.  §  834.  Tax  Title. 

§  827.  Lien  of  Purchase-Money  Mort- 
gage. 

§  822.  Ancient  Registration. — The  Saxon  law  ran  in 
parallel  ways  with  the  civil  law,  even  to  the  registration  of 
tlie  instrument  in  the  county  court  or  in  a  monastery. '  In 
feudal  times  the  pledgee  might  leave  the  pledgor  in  posses- 
sion, and  still  be  secure  by  recording  a  written  contract 
of  pledge  in  the  King's  court."  The  Roman  law  provided 
that  if  the  pledgee  took  possession,  the  transaction  was  a 
pawn;  if  not,  it  was  an  hypothecation.  When  the  pledgor 
retained  possession,  to  make  the  hypothecation  effective, 
some  notorious  act,  recognized  by  law,  was  done  or  the  in- 
strument was  registered  in  a  public  office,  where  the  parties 
resided.'  Under  Justinian  an  hypothecation  contract  was 
required  to  be  registered  in  a  public  office;  under  the 
Saxon  laws,  in  a  county  court  or  a  monastery. 

The  law  of  Attica,  in  a  remote  antiquity,  indicated  a 
pledge  without  possession  by  the  pledgor,  by  a  piUar  or  tab- 
let set  up  on  the  land,  inscribed  with  the  creditor's  namj 

1  2  Bl.  Com.  242,  343. 
« Glanv.  Lib.  X.  c.  8. 
3  Sandars'  Just.  Inst.  22. 

(850) 
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and  the  amount  of  the  debt.  The  law  of  Solon  extinguish- 
ing mortgage  debts  was  characterized  as  having  removed 
the  pillars  from  Attica." 

This  system  of  notice  of  an  hypothecation  by  some  notori- 
ous act,  recognized  by  law  or  by  registration,  was  common 
to  the  Indo-European  stock,  and  is  fully  elaborated  in  the 
early  law  of  India." 

In  an  ancient  paper  is  foimd  a  mortgage  for  registration, 
dated  in  the  thirteenth  year  of  Trajan,  A.  D.  110,  from  a 
bank  called  the  Broad  Bank  of  Sarapion,  which  belonged 
to  some  Syrians  and  an  Egyptian.  It  was  executed  and 
left  for  registration  to  reaffirm  an  old  mortgage  which  had 
not  been  witnessed  as  the  law  required. 

§  823.  Effect  of  Registration  Under  the  Statute. — 
The  registration  of  a  mortgage  under  the  statute  operates 
as  a  constructive  notice  upon  aU  subsequent  purchasers  of 
any  estate,  legal  or  equitable,  of  the  same  property. '  But 
in  order  to  have  this  effect  the  instrument  must  be  such  as 
is  authorized  to  be  recorded,  and  the  registry  should  be 
made  in  compliance  with  the  law,  otherwise  the  registry  is 
to  be  treated  as  a  nullity.' 

Every  subsequent  purchaser  is  bound  to  take  notice  of  a 
mortgage  previously  recorded,  although  he  has  no  actual 
notice  of  it;  and  although  he  may  in  such  case  be  an  inno- 
cent purchaser  in  fact,  he  is  not  so  under  the  statute. ' 

England  has  several  local  registry  acts. '  The  Irish  registry 
acts  are  different  from  the  English,  as  the  record  gives  ab- 
solute priority,  and  the  doctrine  of  notice  is  not  accepted;' 
in  England,  under  the  local  registry  acts  notice  of  a  prior 
unrecorded  deed  supersedes  the  effect  of  a  prior  reg- 
istry. 

'  3  Grote's  Hist,  of  Greece,  part  ii,  c.  xi. 
^  Hamilton's  Hedaya,  book  xlviii,  ch.  ii. 

'  Parliist  V.  Alexander,  1  Johns.  Ch.  (N.  T.)  394;  Leslie  v.  Hinson,  83  Ala. 
266. 
<  Frost  V.  Beekman,  1  Johns.  Ch.  (N.  Y.)388;  Work  v.  Harper,  24  Miss.  517. 
'  Buchanan  v.  International  Bank,  78  III.  500. 
'5  Anne,  c.  18;  0  Anne,  c.  35;  7  Anne,  c.  30;  8  Geo.  c.  6. 
'Bushell  0.  Bushell,  1  Sch.  &  Lefr.  90,  98. 
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The  doctrine  of  actual  notice  as  affecting  priority  is  adopted 
in  the  United  States  by  all  the  States  except  Louisiana,"  Ohio,' 
and  North  Carolina.' 

The  rule  is  that  a  purchaser  without  notice  will  be  pro- 
tected;* and  one  with  notice  will  not  be  protected.'  Only 
bona  fide  purchasers  will  take  good  title.  So  a  party  dis- 
satisfied with  the  title,  who  employs  an  attorney  to  investi- 
gate the  title,  is  not  a  bona  fide  purchaser."  But  one,  who 
with  notice  of  prior  equities  purchases  land  from  one  with- 
out such  notice,  is  a  bona  fide  purchaser,  and  will  hold  a 
paramount  title  to  the  equities.'  And  notice  of  a  void 
judgment  and  sheriff's  sale  of  the  land  works  no  estoppel 
on  one  purchasing  from  the  owner.'  And  so  the  existence 
of  a  contract  for  the  sale  of  land,  void  under  the  statute 
of  frauds,  does  not  affect  the  title  of  a  subsequent  pur- 
chaser, even  though  he  has  notice  of  it. '  And  if  a  grantee 
of  a  right  of  way  at  the  time  of  conveyance  knows  that 
the  grantor  is  to  give  a  mortgage  on  the  land  over  which 
the  right  of  way  is  granted,  it  will  not  affect  his  title." 

§  824.  The  Lien — Oreuitoes. — The  record  of  the  mort- 
gage is  not  necessary  to  maintain  the  lien  as  to  the  mort- 
gagor. So  far  as  the  mortgagee's  lien  is  concerned  as  to 
himself,  the  registration  of  the  mortgage  has  no  effect." 
So  an  unrecorded  mortgage  as  between  the  parties  and 
their  heirs  is  valid  and  operative. "     And  it  is  the  general 

'  Watson  1}.  Bondurant,  30  La.  Ann.  1, 11;  Eidings  «.  Johnson,  128  U.  S.  313. 

2  Bjilding  Asso.  v.  Clark,  43  Ohio  St.  437;  Eev.  Stat.  sect.  4134;  83  Ohio  L. 
230;  Bloom  v.  Noggle,  4  Ohio  St.  45. 

^Code,  sect.  1254;  Hinton  b.  Leigh,  103  N.  Car.  28;  Robinson  e.  Willoughby, 
70  N.  Car.  358;  Quinnerly  «.  Qnianerly,  114  N.  Car.  145;  Maddox  ®.  Arp,  114 
N.  Car.  585. 

*  Jones  «.  Gates,  24  Oreg.  411. 

^  Kennedy  o.  Siemers,  120  Mo.  73. 

« Wilson  V.  Parker  (Miss.),  14  South.  Rep.  264. 

'  Klinger  «.  Lemler,  135  Ind.  77. 

8  McCracken  ».  Flanagan,  141  N.  Y.  174. 

9  Van  Cloostere  v.  Logan,  149  111.  588. 
'"Paqujtte  v.  Clark,  68  Vt.  386. 

"Seaver  ».  Spink,  65  111.  441;  Brem  «.  Lockhart,  93  N.  Car.  191;  Hoes  v. 
Boyer,  108  Ind.  494;  Roane  v.  Baker,  120111.  308;  Moore  ». Thomas,  1  Oreg.  301. 

"  Westervelt ». Voorhis,  42  N.  J.  Eq.  179;  McLaughlin  t>.  Ihmsen,  85  Pa.  St. 
364. 
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rule  that  the  Hen  is  good  not  only  between  the  parties,  but 
also  as  to  those  having  notice,  though  the  mortgage  is  not 
recorded. ' 

Mortgages  executed  and  recorded  simultaneously  are 
concurrent  hens."  And  mortgages  may  have  a  concurrent 
lien  by  agreement  of  the  parties  that  neither  shall  have 
priority."  When  the  vendor  has  acquired  the  legal  title 
fraudulently  or  holds  the  legal  title  in  trust,  the  bona  fide 
purchaser  without  notice  of  any  defect  in  his  vendor's  title 
growing  out  of  equities  in  some  other  person,  will  be  pro- 
tected against  such  equities." 

A  judgment  creditor  at  common  law  is  not  a  purchaser 
or  mortgagee."  Nor  is  an  attachment  creditor  a  bona  fide 
purchaser."  Such  creditors  are  entitled  to  the  same  rights 
as  the  debtor  had,  and  no  more.' 

A  mortgage  and  judgment  entered  of  record  simultane- 
ously are  payable ^ro  rata,  as  neither  is  superior."  When- 
ever it  becomes  important  to  the  end  of  justice,  or  to 
decide  upon  conflicting  interests,  the  law  will  look  into 
fractions  of  a  day  as  readily  as  into  the  fractions  of  any 
other  units.  ° 

Where  the  statute  provides  that  a  mortgage  recorded 
within  a  certain  time  after  its  date  shall  be  effective  as 
between  the  parties  from  its  date,  a  judgment  rendered 
subsequently  to  the  date  of  the  mortgage,  and  before  the 
recording  of  it,  is  subject  to  the  mortgage  without  regard 

'  Huling  «.  Abbott,  86  Cal.  423;  Hoes  v.  Boyer,  108  Ind.  494;  Dole  v.  Thur- 
low,  13  Met.  (Mass.)  157,  163;  Johnston  v.  Canby,  29  Md.  211. 

» Stafford  v.  Van  Renss'laer,  9  Cow.  (N.  Y.)  316;  Gausen  v.  Tomlinson,  23 
N.  J.  Eq.  405;  Vredenburgh  r.  Barnet,  31  N.  J.  Eq.  229. 

» Howard  s.  Chase,  104  Mass.  249. 

"  Bobbins  ».  Moore,  129  111.  30;  McNab  e.  Young,  81  111.  11. 

'  Heister  v.  Fortener,  2  Binn.  (Pa.)  40;  Brace  v.  Marlborough,  2  P.  Wm. 
491;  Knell  ».  Green  St.  Build.  Asso.,  34  Md.  67;  Hackett  v.  Callender,  33 
Vt.  97. 

« Hart  V.  Bank,  33  Vt.  352. 

'  Norton  v.  Williams,  9  Iowa,  528;  Westervelt  v.  Voorhis,  42  N.  J.  Eq.  179, 
180. 

» Hendrickson'a  Appeal,  24  Pa.  St.  363;  Maze  v.  Burke,  12  Phila.  (Pa.) 
335. 

'Grosvenor  v.  Magill,  37  111.  339;  Louisville  v.  Bank,  104  U.  8.  469;  Gibson 
«.  Keyes,  112  Ind.  568. 
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to  the  question  of  actual  notice,  if  the  mortgage  is  subse- 
quently recorded  within  the  time  prescribed  by  law.'       ,    • 

§  825.  Subsequent  Deeds  oe  Moetgages  Not  ISTotice 
TO  A  Prior  Mortgagee. — The  registry  of  a  subsequent 
deed  or  mortgage  is  not  notice  to  a  prior  mortgagee,  nor  is 
he  required  to  search  for  subsequent  incumbrances.  The 
junior  incumbrancer  desiring  to  protect  himself  must  give 
the  prior  mortgagee  actual  notice  of  his  equities."  So  if 
the  prior  mortgagee  has  no  actual  notice  of  any  subsequent 
deed,  he  may,  without  receiving  anything  upon  the  mort- 
gage debt,  release  any  portion  of  the  mortgaged  property 
without  impairing  his  security."  However,  if  the  prior 
mortgagee,  having  notice  of  successive  alienations  of  parts 
of  the  mortgaged  premises,  releases  a  part  then  liable  for 
the  payment  of  the  debt,  he  cannot  charge  the  other  por- 
tion of  the  premises  without  first  deducting  the  value  of 
the  parts  released.* 

§  826.  Unrecorded  Mortgage  and  Subsequent  Judg- 
ment.— Whether  the  hen  of  an  unrecorded  mortgage  at  the 
date  of  the  judgment,  but  recorded  before  the  sale  upon 
execution  issued  thereon,  is  prior  to  the  lien  of  the  judg- 
ment, and  the  purchaser  buys  with  a  constructive  notice 
of  the  mortgage,  is  a  question  which  must  be  settled  by 
the  construction  of  the  statutes  not  altogether  alike  but 
somewhat  similar.  The  difference  in  the  adjudicated 
cases  results  in  most  cases  from  the  interpretation  of  differ- 
ent   acts.     The  statute  generally  declares  that  no  such 

'Knell  «.  Green  St.  Build.  Asso.,  34  Md.  67.  Compare  Drew*.  Streeter, 
137  Mass.  460. 

'  Boone  ».  Clark,  139  111.  466;  Sarles  ».  McGee,  1  N.  Dak.  865;  Birnie  ». 
Main,  29  Ark.  591;  James  «.  Brown,  11  Mich.  25;  Meier  v.  Meier,  105  Mo.  411; 
George  v.  Wood,  9  Allen  (Mass.),  80;  Lake  v.  Shumate,  20  8.  Car.  33;  Straight 
V.  Harris,  14  Wis.  509;  Leiby  «.  Wolf,  10  Ohio,  83;  Hill  v.  McCarter,  37  N.  J. 
Eq.  41;  Taylor  «.  Marls,  5  Rawle  (Pa.),  51;  King  ®.  McVickar,  3  Sandf.  Ch. 
(N.  Y.)193. 

^Halstead  v.  Bank,  4  J.  J.  Marsh.  (Ky.)  555,  558;  Westbrook  e.  Gleason,  14 
Hun  (N.  Y.),  245;  Raynor  «.  Wilson,  6  Hill  (N.  Y.),  469;  Ward  d.  Hague,  35 
N.  J.  Eq  397;  Deuster  t.  McCamus,  14  Wis.  307;  McMillan  ».  McCormick, 
117  111.  79. 

<  Boone  «.  Clarke,  129  111.  466,  483;  Iglehart  v.  Crane,  43  III.  361. 
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instrument  in  writing  shall  be  valid  except  between  the 
parties  thereto,  and  such  as  have  actual  notice  thereof, 
until  the  same  shall  be  deposited  with  the  recorder  for 
registration.  Under  such  a  statute  it  is  claimed  that  the 
mortgage  must  be  considered  as  if  it  had  no  existence,  and 
the  land  as  free  from  any  incumbrance  at  the  date  of  the 
levy,  and  the  lien  thus  secured  by  the  levy  ripens  into  a 
title  by  the  execution  sale,  and  is  paramount  to  the  lien 
created  by  the  subsequent  record  of  the  mortgage.  On  the 
other  hand  it  is  held  that  the  lien  of  the  levy  is  only  upon 
the  actual  interest  of  the  judgment  debtor  in  the  real 
estate,  and  that  such  interest  is  in  fact  limited  by  the 
mortgage  and  only  sucli  hmited  interest  is  seized  and 
bound  by  the  levy. 

Authorities  are  not  wanting  to  support  either  view.  If 
the  mortgage  lien  is  adjudged  paramount,  then  the  statute 
is  practically  nulhfied,  and  an  instrument  which  the  statute 
declares  invalid  is  pronounced  valid.  However,  if  the 
levy  is  adjudged  paramount,  then  the  statute  authorizes 
a  levy  upon  the  lands  of  the  debtor  so  as  to  sustain  a  levy 
upon  lands  which  are  not  wholly  his.  But  upon  a  fair 
interpretation  of  this  statute  the  mortgage  must  be 
adjudged  prior  and  paramount.' 

In  Ohio  the  rule  is  different,  because  the  Ohio  statute 
attempts  to  make  the  record  a  part  of  the  delivery  and  exe- 
cution of  the  mortgage.  It  must  be  recorded  before  it  is  a 
mortgage." 

In  nearly  every  State  except  Ohio,  in  which  an  unre- 
corded mortgage  has  been  postponed  to  a  judgment  lien, 
the  statute  has  expressly  declared  that  such  mortgage 
shall  be  void  as  against  creditors ;  and  the  courts  have 
laid  stress  upon  this  fact  in  their  opinions,  which  is  a 
great  factor  in  the  determination  of  a  judgment  creditor's 

'Vaughn  v.  Schmalsle,  10  Mont.  186;  Davis  v.  Ownsby,  14  Mo.  170;  Holden 
V.  Garrett,  23  Kans.  98,  107;  Black  v.  Long,  60  Mo.  181;  Jackson  1>.  Dubois,  4 
Johns.  (X  Y.)  5il6;  Pixley  ».  Huggins,  15  Cal.  127;  Righler  v.  Forrester,  1 
Bush.  (Ky.)  278;  Morton  «.  Rohards,  4  Dana  (Ky.),  258;  Orth  v.  Jennings,  8 
Blackf.  (Ind.;  420;  Greenleaf  v.  Edes,  2  Minn.  264;  Duncan  v.  Miller,  64  Iowa, 
223. 

'White  ».  Denman,  16  Ohio,  60;  HoUiday  v.  Bank,  16  Ohio,  534;  White  ®. 
Denman,  1  Ohio  St.  110;  Bloom  v.  Noggle,  4  Ohio  St.  45. 
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lien.'  And  herein  lies  the  distinction  between  the  two 
lines  of  decisions.  One  class  of  decisions  is  under  acts 
that  do  not  provide  for  judgment  creditors;  the  other  acts 
expressly  name  creditors. 

Under  the  class  of  cases  where  the  judgment  is  protected, 
a  judgment  lien  on  land  previously  conveyed  by  an  unre- 
corded mortgage  of  the  debtor,  of  which  the  judgment 
creditor  had  no  actual  notice,  and  nothing  to  put  him  upon 
inquiry  before  the  recovery  of  the  judgment,  is  superior  to 
the  title  of  the  mortgage,  though  recorded  before  the  exe- 
cution sale.'  When  not  thus  controlled  by  such  statutes, 
the  creditor  remains,  as  at  common  law,  a  mere  volunteer, 
taking  only  the  actual  interest  of  his  debtor,  and  liable  to 
be  defeated  by  anything  that  would  divest  the  debtor  him- 
self of  the  property.'  In  Ohio,  a  judgment  creditor  is  not 
a  purchaser,  nor  is  he  in  any  way  entitled  to  the  privilege 
of  that  position. ' 

§  827.  Lien  of  Purchase-Money  Mortgage. — A  pur- 
chase-money mortgage,  executed  at  the  same  time  with 
the  deed  of  purchase,  to  the  vendor  to  secure  the  pur- 
chase-money takes  precedence  of  any  claim  arising 
through  the  mortgagor.  It  must  be  executed  simultane- 
ously with  the  deed  of  conveyance  from  the  vendor.' 
But,  upon  principle  and  authority,  what  is  meant  from 
this  statement  of  the  rule  is  not  that  the  two  acts  —  the 
execution  of  the  deed  of  purchase  and  the  execution  of 
the  mortgage  —  should  be  literally  simultaneous,  as  this 
would  be  impossible.  Some  lapse  of  time  must  necessa- 
rily intervene  between  the  two  acts.     The  real  test  is  not 

>  Martin  «.  Dryden,  1  Gilm.  (111.)  187;  Choteau  «.  Jones,  11  111.  300;  Brook- 
field  «.  Goodrich,  33  111.  868;  McFadden?).  Worthington,  45  111.  863. 

'  Mississippi  Valley  Co.  v.  Bailroad  Co.,  58  Miss.  846;  Humphreys  v.  Mer- 
rill, 53  Miss.  93.  See,  also,  NcNitt  v.  Turner,  16  Wall.  (U.  8.)  353;  Hoag  v. 
Sayre,  33  N.  J.  Eq.  553;  Uhler  v.  Hutchinson,  33  Pa.  St.  110;  Barker  v.  Bell, 
37  Ala.  354;  Moore  v.  Watson.  1  Root  (Conn.),  388;  Westervelt  v.  Voorhis,  43 
N.  J.  Eq.  179;  Moore  v.  Davey,  1  N.  Mex.  303;  Ludlow  «.  Railroad  Co.,  1 
riipp.  C.  C.  35;  Hawkins  v.  Files,  51  Ark.  417;  Ringo  v.  Wing,  49  Ark.  457. 

3  Duke  V.  Clark,  58  Miss.  465. 

^Tousley  v.  Tousley,  5  Ohio  St.  78. 

5  Ahren  ii.  White,  39  Md.  409;  Heuisler  v.  Nickum,  38  Md.  370;  Foster's  Ap- 
peal, 3  Pa.  St.  79. 
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whether  the  deed  and  mortgage  were,  in  fact,  executed 
at  the  same  instant,  or  even  on  the  same  day,  but  whether 
they  were  parts  of  one  continuous  transaction,  and  so  in- 
tended to  be,  so  that  the  two  instruments  should  be  given 
contemporaneous  operation  in  order  to  promote  the  intent 
of  the  parties." 

A  homestead  exemption  cannot  take  precedence  of  a 
purchase-money  mortgage."  And  this  law  has  been  in- 
serted in  the  constitutions  of  Arkansas,  Cahfornia,  Florida, 
Georgia,  Kansas,  Louisiana,  Nevada,  North  Carolina, 
Tennessee,  Texas,  Virginia  and  West  Virginia.  And 
Louisiana  and  Texas  will  not  allow  mortgages  upon  the 
homestead  except  for  the  purchase-money  or  for  improve- 
ments thereon. 

Neither  has  the  mortgagor's  wife  in  the  land  conveyed 
and  mortgage  given  back  to  secure  the  purchase-money,  any 
dower  as  to  the  vendor,  but  she  has,  against  all  others.' 
And  she  need  not  join  in  the  purchase-money  mortgage,  as 
she  has  no  dower  as  against  the  mortgagee  and  those 
claiming  under  him.' 

§  828.  When  Possession  is  Notice. — Actual  possession 
of  land  by  a  person  other  than  the  vendor  himself,  is  notice 
sufficient  to  put  a  purchaser,  whether  in  fee  simple  or  in 
mortgage,  on  inquiry  as  to  the  particulars  of  the  title  of 
the  occupant.'    If  the  occupant  claims  title  by  deed,  his 

'  Wheatley  «.  Calhoun,  13  Leigh  (Va.),  264;  Love  v.  Jones,  4  Watts  (Pa.), 
465;  Snyder's  Appeal,  91  Pa.  St.  477;  Stewart  ».  Smith,  36  Minn.  82;  Pascault 
V.  Cochran,  34  Fed.  Eep.  358;  Summers  v.  Darne,  31  Gratt.  (Va.)  791;  May- 
bury  «.  Brian,  15  Pet.  (U.  S.)  21. 

^  Hopper  v.  Parkinson,  5  Nev.  233,  238;  Peterson  v.  Plornblo-wer,  33  Cal. 
2.5:  Hand  s.  Railroad  Co.,  12  S.  Car.  314;  Kimble  t\  Esworthy,  6  111.  App. 
517;  Guinn  «.  Spurgin,  1  Lea  (Tenn.),  228;  Flanagan  ».  Cushman,  48  Tex.  241; 
Magee  v.  Magee,  51  111.  500;  Jones  v.  Parker,  51  Wis.  218;  Amphlett  v.  Hib- 
bard,  29  Mich.  298;  Nichols  v.  Overaker,  16  Kans.  54. 

2  Youngs.  Tarbell,  37  Me.  509;  George  b.  Cooper,  15  W.  Va  666;  Jones  ». 
Parker,  51  Wis.  218;  Clark  v.  Munroe,  14  Mass.  351. 

"Thompson  «.  Lyman,  28  Wis.  266;  Birnie  1).  Main,  39  Ark.  591;  Hinds  v. 
Ballon,  44  N.  H.  619. 

5  Pleasants  v.  Blodgelt,  89  Nebr.  741;  Brown  v.  GafEney,  28  111.  149; 
New  V.  Wheaton,  24  Minn.  406;  Mullins  v.  Wimberly,  50  Tex.  457;  Stagg 
V.  Small,  4  III.  App.  192;  Smith  v.  Gibson,  25  Nebr.  511;  McRea  v.  McMinn, 
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possession  is  equivalent  to  the  recording  of  such  deed,  and 
is,  therefore,  constructive  notice,  as  held  by  many  authori- 
ties.' 

So,  when  a  party  has  made  permanent  improvements,  and 
cultivated  the  land,  his  possession  is  sufficiently  open  and 
patent  to  put  a  purchaser  on  inquiry  and  charge  him  with 
notice  of  all  that  he  might  have  learned  by  such  inquiry.' 

Cutting  trees  being  but  an  act  of  trespass  is  not  notice 
of  possession;'  and  making  or  repairing  of  fences  is  not 
notice.' 

As  a  general  rule  the  possession  must  be  open,  notorious 
and  exclusive;  such  possession  and  occupation  of  land  by 
a  stranger  to  a  vendor's  title,  at  the  time  of  purchase  from 
such  vendor  out  of  possession,  are  sufficient  to  put  such 
purchaser  upon  inquiry  as  to  the  legal  and  equitable  rights 
of  the  party  so  in  possession.'  The  possession  must  be,  at 
least,  of  a  character  to  amount  to  a  disseisin;  acts  of  tres- 
pass are  not  sufficient." 

§  829.  Mechanic's  Lien. — The  lien  known  as  a  mechan- 
ic's lien  is  exclusively  the  creature  of  the  statute.'  Such 
liens  may  be  given  priority  of  mortgages  by  statutory  enact- 
ments, executed  and  recorded  subsequently  to  the  date  of 
the  contract  under  which  the  hen  is  claimed.'  The  party 
claiming  such  lien  must  bring  himself  within  the  provis- 

17  Fla  886;  Hyer  v.  Caro,  18  Fla.  694;  Bernstein  v.  Humes,  71  A.la.  260; 
Doolittle  B.  Cook,  75  111.  354;  Partridge  ».  Chapman,  81  111.  137. 

'  Seymour  v.  McKinstry,  106  N.  Y.  230;  Brainard  ».  Hudson,  103  111.  318; 
Cowen  ».  Loomis,  91  111.  133;  Emmons  i).  Murray,  16  N.  H.  385;  Taylor  v. 
Mosely,  57  Miss.  544;  Perkins  v.  West,  55  Vt.  265;  Taylor  v.  Sibbert,  2  Ves. 
Jr.  437;  Moreland  v.  Richardson,  24  Beav.  33. 

'  Bright  1).  Buckman,  39  Fed.  Rep.  243. 

3  M'Meehan  v.  Griffing,  3  Pick.  (Mass.)  155. 

"M'Meehan  v.  Griffing,  3  Pick.  (Mass.)  155;  Merrilt  «.  Railroad  Co.,  13  Barb. 
(N.  .Y.)  608. 

^Brophy  Min.  Co.  v.  Min.  Co.,  15  Nev.  101;  Trezise  «.  Lacy,  22  Kans.  743; 
Noyes  v.  Hall,  97  U.  S.  34;  Fair  «.  Stevenot,  29  Cal.  486;  Ely  d.  Wilcox,  20 
Wis.  523;  Wood  u.  Rayburu,  18  Oreg.  3;  Rayburn  v.  Davisson,  22  Oreg.  243; 
Brogue  v.  Williams,  48  111.  371. 

« M'Meehan  v.  Griffing,  3  Pick.  (Mass.)  155,  156;  Cook  v.  Travis,  33  Barb. 
(N.  Y.)  338;  20  N.  Y.  400. 

'Grant  v.  Vandercook,  8  Abb.  Pr.  N.  S.  (N.  Y.)  455. 

*  Dunklee  v.  Crane,  103  Mass.  470. 
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ions  of  the  statute,  and  show  a  substantial  compliance  with 
all  the  essential  requirements.' 

The  statutes  of  the  different  States  are  not  the  same.  In 
some  States  a  bona  fide  mortgagee  is  considered  a  pur- 
chaser who  is  not  affected  by  a  mechanic's  lien  unless  he 
has  received  actual  or  constructive  notice  of  it  in  a  manner 
prescribed;  and  the  fact  that  the  mechanic  is  working  upon 
the  building  at  the  time  of  taking  the  mortgage  is  not 
actual  notice  of  his  lien.'  But  it  is  generally  held  that  liens 
for  repairs  and  improvements  on  buildings  already  covered 
by  a  mortgage  or  deed  of  trust  are  subject  to  such  prior 
mortgage."  But  after  actual  notice  of  a  mechanic's  lien 
optional  advances  thereafter  made  must  be  held  inferior.' 

In  the  absence  of  any  statute  on  the  subject,  the  common 
law  must  prevail,  by  which  a  registry  was  not  required 
and  would  be  unavailing  for  any  purpose;  the  common 
law  imposes  upon  every  one  the  burden  of  ascertaining,  at 
his  peril,  the  actual  condition  of  the  title;  hence,  in  the 
absence  of  a  statute,  an  unrecorded  mortgage  is  superior 
to  such  lien.' 

The  statute  which  gives  to  a  contractor,  mechanic  or 
materialman  a  lien  upon  the  land  of  another,  created  a 
remedy  in  such  cases  which  is  unknown  to  the  common 
law;  and  while  it  must  receive  a  liberal  construction  to 
secure  the  beneficial  purposes  which  the  legislature  had 
in  view,  it  cannot  be  extended  to  a  state  of  facts  not  fairly 
within  its  general  scope  and  purview." 

§  830.  Waiver  of  Mechanic's  Lien — Assignment  of. — 
A  mechanic's  lien  may  be  waived  by  taking  security  for  the 

'  Spencer  v.  Barnett,  35  N.  Y.  96;  Dore  v.  Sellers,  27  Cal.  588,  Noll  b. 
Swineford,  6  Pa.  St.  187;  Davis  v.  Bilsland,  18  Wall.  (U.  S.)  659;  Equitable 
Life  Ins.  Co.  v.  Slye,  45  Iowa,  615. 

'Foushee  v.  Grigsby,  13  Bush  (Ky.),  75;  Gere  v.  Gushing,  5  Bush  (Ky.),  304. 

'Dungan  v.  Scott,  37  Mo.  App.  663;  Choteau  v.  Thompson,  2  Ohio  St.  114, 
126,  127.  Compare  Wimberiy  v.  Mayberry,  94  Ala.  240;  Welsh  v.  Porter,  63 
Ala.  232. 

*  Pinlayson  v.  Crooks,  47  Minn.  74. 

'  Oliver  v.  Davy,  34  Minn.  292;  Rose  v.  Munie,  4  Cal.  173;  Miller  v.  Stod- 
dard, 50  Minn.  272;  Noerenberg  v.  Johnson,  51  Minn.  75;  Fletcher  v.  Kelly 
(Iowa),  55  N.  W.  Rep.  474. 

'  Spencer  v.  Barnett,  35  N.  Y.  94;  Tiley  v.  Hotel  Co.,  9  Hun  (N.  Y.),  424. 
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claim.  As  between  the  parties  the  question  of  waiver  is 
largely  one  of  intention. '  Where  a  duly  recorded  lien  for  a 
building  erected  on  one  of  two  lots  is  filed  against  both,  a 
subsequent  mortgagee  cannot  object  after  a  sale  under  a  lien, 
that  it  was  filed  against  more  than  was  necessary."  If  the 
holder  of  a  first  lien  mortgage,  prior  to  a  mechanic's  lien, 
releases  it  on  taking  assignment  of  a  mortgage  subsequent 
to  a  mechanic's  lien,  he  yields  his  priority.'  The  destruc- 
tion of  the  building  by  fire  extinguishes  the  mechanic's 
lien,  unless  controlled  otherwise  by  the  statute. 

The  mechanic's  lien  was  unknown  to  the  common  law. 
At  common  law  the  assignment  of  a  chose  in  action  was 
prohibited.  Liens  which  are  not  merely  declaratory  of  the 
common  law  do  not  require  possession  to  support  them. 
They  have  the  same  operation  without  possession,  and  the 
same  efficacy  as  common  law  liens  have  with  possession, 
and,  hence,  the  assignment  of  a  perfected  mechanic's  lien 
should  be  vahd,  for  the  existence  of  the  lien  does  not  de- 
pend upon  possession.  This  is  in  accordance  with  the 
better  reasoning,  but  is  not  the  general  rule.  Thus,  in 
some  States,  it  is  held  that  the  mechanic's  lien  is  personal 
and  cannot  be  assigned.'  Other  courts  hold  that  the  lien 
is  assignable,  but  the  enforcement  of  it  by  the  assignee 
must  be  conducted  in  the  name  of  the  assignor. '  And  still 
other  courts  hold  that  the  assignment  is  legal  and  can 
be  enforced  like  any  other  debt.°    But  where  the  lien  is 

'  Basher  v.  Nordyke,  25  Kans.  223;  Gilcrest  v  Gottschalk,  39  Iowa,  311; 
Parberry  v.  Johnson,  51  Miss.  291;  Trullinger  ».  Kofoed,  7  Oreg.  228. 

'Harbach  v.  Kurth,  131  Pa.  St.  177. 

^Plioeaix  Mut.  Ins.  Co.  v.  Batchen,  6  111.  621.  See,  also,  Lipman  «.  Iron 
Works,  128  N.  T.  58;  Erwin  v.  Acker,  126  Ind.  133. 

*  Brown  v.  Railroad  Co.,  36  Mo.  App.  458;  Goodman  ».  Pence,  21  Nebr.  459; 
Dana  v.  Railroad  Co.,  37  Ark.  566;  Fitzgerald  v.  Church,  1  Mich.  N.  P.  243; 
Davis  0.  Bilsland,  18  Wall.  (U.  S.)  659;  Tewkbury  «.  Bronson,  48  Wis.  581; 
Brown  ».  Harper,  4  Oreg.  89;  Rollins  v.  Cross,  45  N.  Y.  766;  Riiggles  v. 
Walker,  34  Vt.  468;  Pearson  v.  Tinker, 36  Me.  384;  Browne.  Smith,  55  loVa, 
31;  First  Nat.  Bank®.  Day,  52  Iowa,  680. 

5  Midland  R.  R.  Co.  v.  Wilcox,  133  Ind.  84;  Phillips  v.  Vose,  81  Me.  134; 
Phoenix  Mut.  Ins.  Co.  v.  Batchen,  6  111.  App.  631;  Cairo,  etc.  R.  R.  Co.  i).  Pack- 
ney,  68  111.  1193. 

*  Mason  v.  Germaine,  1  Mont.  363;  Stewart  ■».  Preston,  1  Fla.  10;  Burnett  ii. 
Jersey  City,  31  N.  J.  Eq.  341;  Skyrme  v.  Occidental  Mill,  8  Nev.  319;  Tuttle 
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assignable,  it  must  be  perfected  before  it  can  be  as- 
signed.' 

§  831.  Commencement  of  the  Mechanic's  Lien. — There 
are  two  systems  generally  adopted  in  the  United  States: 
The  New  York  and  the  Pennsylvania  system. 

The  New  York  system  gives  to  the  sub-contractor  a  lien 
by  way  of  subrogation,  which  is  accomplished  by  a  notice 
given  to  the  owner  by  the  sub-contractor,  which  notice 
specifies  the  probable  value  of  the  service  to  be  performed, 
or  of  the  materials  to  be  furnished,  and  the  owner  is  there- 
upon entitled  to  withhold  from  the  contractor  money  due 
to  the  latter  to  such  an  amount  as  wiU  meet  the  demand. 

The  Pennsylvania  system  gives  a  direct  lien  to  the  laborer 
or  sub-contractor,  either  by  an  agency  created  by  the  statute, 
or  by  an  implied  agency  vested  in  the  original  contractor.' 

The  commencement  of  work,  within  the  meaning  of  the 
statute,  is  when  the  first  labor  is  done  on  the  site  of  the 
building,  which  is  necessary,  either  by  the  contractor  or 
sub-contractor,'  but  the  language  of  the  statute  has  great 
control  of  this  question."  Clearing  away  stumps  is  not  a 
commencement  of  the  building.'  In  Massachusetts  the 
lien  takes  priority  of  a  mortgage  made  subsequently  to  the 
contract,  though  neither  the  labor  is  performed  nor  the  ma- 
terials furnished  until  after  the  making  of  the  mortgage." 

Mechanic's  liens  are  paramount  to  those  put  upon  the 
property  after  the  commencement  of  the  work.  Hence,  a 
mortgage  recorded  before  the  work  is  done,  but  after  the 
commencement  of  the  building  is  inferior  to  the  mechanic's 
lien.'    But  if  the  mortgage  had  been  recorded  before  work 

v.  Howe,  14  Minn.  145;  Kinney  v.  Duluth  Ore  Co.  (Minn.),  60  N.  W.  Rep.  33; 
laege  «.  Bossieux,  15  Gratt.  (Va.)  83;  Page  ».  Pierce,  26  N.  H.  317.  See,  also, 
Brock  v.  Bruce,  5  Cal.  280;  Ritter  o.  Stevenson,  7  Cal.  388. 

■  Mills  -0.  Land  Co.,  97  Cal.  254. 

'See  Hunter  v.  Lodge,  14  Nev.  24-33. 

'Brooks  v.  Lester,  36  Md.  65,  70;  Pennock  v.  Hoover,  5  Rawle  (Pa.),  291; 
Conrad  b.  Starr,  50  Iowa,  470. 

■•Davis  v.  Bllsland,  18  Wall.  (U.  S.)  659;  Merrigau  v.  English,  9  Mont.  113. 

'  Central  Trust  Co.  v.  Iron  &  Coal  Co.,  47  Fed.  Rep.  136. 

•Carew  v.  Stubbs,  155  Mass.  549. 

'  Henry  v.  Fisherdick,  37  Nebr.  207;  Dubois  d.  Wilson,  21  Mo.  214;  Meyer  ». 
Construction  Co.,  100  U.  S.  457;  Getohell  v.   Allen,  34  Iowa,   559;  Neilson 
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was  begun,  it  would  have  been  paramount. '  So  a  purchase- 
money  mortgage  takes  precedence  to  a  mechanic's  lien  sub- 
sequent to  the  transfer,'  except  when  the  mortgagee  has 
waived  his  right  in  favor  of  the  mechanic's  hen.' 

The  mechanic's  lien  does  not  attach  until  he  has  begun 
work  or  delivered  material  upon  the  site  for  the  erection  of 
the  building.* 

§  832.  Extent  of  Mechanic's  Lien. — The  extent  of  the 
mechanic's  lien  cannot  be  greater  than  the  title  of  the  owner 
who  contracted  for  the  work.  Thus,  if  the  owner  of  the 
building  is  a  mere  occupant  with  the  right  of  removal  of 
the  building,  the  right  of  occupancy  and  removal  would 
pass  by  a  sale  under  the  mechanic's  lien.  But  if  the  owner 
of  the  building,  as  between  himself  and  others  having 
rights  in  the  land,  would  not  have  the  power  to  remove  it, 
a  purchaser  under  the  mechanic's  lien  would  acquire  no 
right  to  remove  it.' 

The  right  to  remove  a  building  to  enforce  a  mechanic's 
lien  depends  upon  the  fact  as  to  whether  it  is  so  far  an  in- 
dependent structure  as  to  be  capable  of  being  removed 
without  materially  injuring  and  destroying  that  which  was 
removed.'  The  mortgagee's  remedy  in  Illinois  for  failure 
of  decree  to  protect  his  rights  is  by  appeal  and  enforcement 
of  lien  on  the  funds  of  sale.'  These  conflicting  hens  can 
only  be  adjusted  in  equity. ' 

11.  Railroad  Co.,  44  Iowa,  71;  Appersoa  v.  Farrell,  56  Ark.  640;  Conrad  v. 
Starr,  50  Iowa,  470. 

'  Fletcher  v.  Kelly  (Iowa),  55  N.  W.  Rep.  474;  Card  ».  Bank,  23  Conn.  355; 
Hoover  v.  Wheeler,  33  Miss.  314;  Pride  v.  Viles,  8  Sneed  (Tenn.),  135;  Tritch 
■0.  Norton.  10  Colo.  337;  Bridwell  v.  Clark,  39  Mo.  170. 

»  Campbell's  Appeal,  36  Pa.  St.  347;  Clark  «.  Butler,  33  N.  J.  Eq.  664;  Elgin 
Lumber  Co.  ».  Langman,  33  111.  App.  350;  St.  Paul  &  Lum.  Co.  ■».  Bolton,  5 
Wash.  St.  763;  Lamb  ®.  Cannon,  38  IST.  J.  Eq.  863;  Wallace  ®.  Silsby,  43  N. 
J.  L.  1;  Virgin  v.  Brubaker,  4  Nev.  31. 

3  Gibbs  V.  Grant,  39  N.  J.  Bq.  419;  In  re  Oxnard's  Estate,  153  Pa.  St.  621; 
Paul  V.  Hoeft,  38  K.  J.  Eq.  11. 

*  Henry  v.  Fisherdick,  37  Nebr.  207;  Wentworth  u.  Tubbs,  53  Minn.  388; 
Huttig«.  Hotel  Co.,  6  Wash.  St.  133,  634;  Kansas  Mortg.  Co.  v.  Weyerhaeuser, 
48  Kans.  335. 

'  Jessup  V.  Stone,  13  Wis.  466. 

« Conrad  v.  Starr,  50  Iowa,  470;  O'Brien  v.  Pettis,  43  Iowa,  393. 

'  Topping  V.  Brown,  63  111.  348. 

'  Wimberly  v.  Mayberry,  94  Ala.  340. 
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The  estate  of  au  owner  cannot  be  subjected  to  liens  for 
buildings  or  improvements  erected  by  another  person,  unless 
it  be  done  by  the  consent  of  the  owner;'  but  an  authorized 
agent  can  subject  his  principal's  lands  to  a  mechanic's  lien;" 
all  that  is  required  to  establish  such  agency  is  that  his  con- 
sent be  given  or  inferred  from  the  circumstances. ' 

A  mechanic's  hen  does  not  extend  to  the  plant  of  a  corpor- 
ation is  the  better  rule,'  though  it  is  held  by  high  authority' 
to  the  contrary  on  the  ground  that  a  court  of  equity  can 
adjust  the  rights  as  to  the  franchise  held  by  the  corpora- 
tion. 

§  833.  After- ACQUIRED  Title. — The  prevailing  rule  is  that 
the  after-acquired  title  of  the  mortgagor  inures  to  strengthen 
the  mortgage  lien,  but,  in  the  absence  of  statutory  provis- 
ions, to  have  that  effect  the  conveyance  must  contain  cove- 
nants of  warranty,  or  something  nearly  akin  to  it;'  and  a 
subsequent  purchaser  from  the  mortgagor  stands  in  the 
same  position  as  his  vendor  of  the  after-acquired  title,'  and 
the  mortgagor's  heirs  take  only  his  rights.'  This  rule  is 
general  whether  the  title  comes  from  the  government  or 
from  other  parties.'    But  when  the  hen  of  the  mortgage 

iSpruck  v.  McRoberts,  139  N.  Y.  193;  Leisman  v.  Lovely,  45  Wis.  420; 
Stevens  v.  Lincoln,  114  Mass.  476;  Conklin  v.  Bauer,  62  N.  Y.  620;  Burkitt  v. 
Harper,  79  N.  Y.  273;  Brown  v.  Cowen,  110  Pa.  St.  588;  Underliill  ».  Corwin, 
15  111.  5i6;  Proctor  v.  Tows,  115  111.  138. 

'  Paulson  B.  Manske,  126  111.  72;  Copeland  «.  Kehoe,  67  Ala.  594;  Cornell  v. 
Barney,  94  N.  Y.  396;  Owens  v.  Northrup,  30  Wis.  482;  Scales  i>.  Paine,  13 
Nebr.  521. 

^Schmalz  ®.  Mead,  125  N.  Y.  188;  Cowen  v.  Paddock,  137  N.  Y.  188;  Roth- 
gerber  v.  Dupuy,  64  111.  453;  Higgins  ».  Ferguson,  14  111.  269;  Donaldson  v. 
Holmes,  23  111.  85. 

*  Chapman  "Valve  Co.  v.  Oconto  Water  Co.  (Wis.),  60  N.  W.  Rep.  1004. 

'National  Foundry  and  Pipe  Works  a.  Oconto  Water  Co.,  52  Fed.  Rep.  43; 
Oconto  Water  Co.  v.  National  Foundry  and  Pipe  Works,  59  Fed.  Rep.  19;  7 
C.  C.  App.  603. 

«Gray  o.  Franks,  88  Mich.  383;  Howze  s.  Dew,  90  Ala.  178;  Kline  v.  Rag- 
land,  47  Ark.  Ill;  Prank  t>.  Hicks  (Wyo.),  35  Pa.  Rep.  1025. 

'Kings,  ailsoa,  33111.  348;  Gochenour  v.  Mowry,  33  111.  331;  Cockrillit.. 
Bane,  94  Mo.  444;  TefEt  v.  Munson,  63  Barb.  (N.  Y.)  31;  57  N.  Y.  97;  Mc- 
Crackin  v.  Wright,  14  Johns.  (N.  Y.)  193,  194;  Hitchcock  v.  Fortier,  65  111. 
289. 

'  Somes  B.  Skinnei-,  3  Pick.  (Mass.)  52;  Mark  v.  Willard,  13  N.  H.  389. 

•Spiess  V.  Newberg,  71  Wis.  279;  Mass^y  v.  Papin,  24  How.  (U.  8.)  363; 
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has  been  discharged,  by  a  Judicial  sale,  it  is  not  revived 
when  the  mortgagor  acquires  subsequently  a  title  to  the 
premises  through  another  as  purchaser  at  such  sale.'  The 
after- acquired  title  must  pertain  to  the  land  which  is  the 
subject-matter  of  the  mortgage,  in  order  to  inure  to  the 
benefit  of  the  mortgagee." 

And  this  is  the  rule  when  the  mortgagor  gives  a 
mortgage  on  land  to  which  he  has  no  title,  provided  third 
parties  have  notice  of  such  mortgage.  °  So  when  a  party 
mortgages  land  not  his,  with  covenants  of  warranty,  and 
afterwards  acquires  a  good  title,  this  title  comes  under  the 
mortgage  by  operation  of  law.' 

§  834.  Tax  Title. — The  mortgagor  cannot,  as  against 
the  mortgagee,  set  up  a  tax  title  upon  a  default  in  the  con- 
dition of  the  mortgage.  So  long  as  the  mortgage  debt  is 
unpaid,  the  mortgagor  can  no  more  acquire  title  so  as  to 
defeat  the  mortgage  lien  founded  upon  his  default  in  that 
part  of  the  condition,  than  upon  a  default  in  any  other 
part  of  it.  So  a  purchase  of  the  premises  by  the  mort- 
gagor at  a  tax  sale,  would  under  such  circumstances  as 
against  the  holder  of  the  mortgage,  operate  merely  as  a  pay- 
ment of  the  taxes."  Neither  can  a  junior  mortgagee,  by 
buying  the  interest  of  the  mortgagor,  and  redeeming  the 
same  at  a  tax  sale,  take  a  title  superior  to  the  prior  mort- 

Pratt  i>.  Pratt,  96  111.  184;  Rice  ®.  Kelso,  57  Iowa,  115;  Toms  a  Boyes,  50 
Mich.  353;  Levy  v.  Lane,  38  La.  Ann.  352;  Plyut  v.  Hubbard,  57  Miss.  471; 
Parker  v.  Jones,  57  Ga.  304;  Huzzey  v.  Heffernan,  143  Mass.  333;  Trope  v. 
Kerns,  83  Cal.  558. 

'  Ranch  «.  Dech,  116  Pa.  St.  157. 

2  Howze  J).  Dew,  90  Ala.  178;  Rushton  ».  Lippincott,  119  Pa.  St.  12;  Mc- 
Clure  V.  Holbrook,  89  Mich.  42;  Brennan  ».  Eggeman,  73  Mich.  658.  See, 
also,  Markoe  v.  Wakeman,  107  111.  263;  Primm  v.  Walker,  88  Mo.  98;  Judd 
1).  Seekins,  63  N.  Y.  366. 

'CockrillB.  Bane,  94  Mo.  444;  Cornish  v.  Frees,  74  Wis.  490.  See,  also. 
Elder  v.  Derby,  98  111.  338. 

<  Jarvia  «.  Aikens,  35  Vt.  635;  Philly  v.  Sanders,  11  Ohio  St.  490;  White  u. 
Patten,  24  Pick.  (Mass.)  334;  Tefft  ».  Munson,  57  N.  Y.  97;  Pike  ».  Galvin, 
39  Me.  183;  Wark  v.  Willard,  13  N.  H.  389. 

5  Jordan  v.  Sayre,  39  Fla.  100;  Allison  ».  Armstrong,  38  Minn.  276;  Mc- 
Alpine  v.  Zitzer,  119  111.  273;  Fair  v.  Brown,  40  Iowa,  309;  McLaughlin  v. 
Green,  48  Miss.  175;  Cooper  v.  Jackson,  99  Ind.  566;  Gardiner  v.  Gerrish,  23 
Me.  46;  Kezer  v.  Oliflford,  59  N.  H.  308;  Stears  c.  HoUenbeck,  88  Iow>,,  550. 
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gagee's.'  Neither  can  the  mortgagor  by  collusion  with 
other  parties,  acquire  a  title  from  a  tax  sale  superior  to 
that  of  the  mortgagee." 

It  is  the  mortgagor's  duty  to  pay  the  taxes."  The  pay- 
ment of  taxes  by  the  mortgagor  protects  his  interest,  and 
for  the  protection  of  his  interest  he  may  acquire  a  tax 
title,  but  he  cannot  set  up  that  title  to  defeat  a  prior  mort- 
gage hen.' 


Article  2. 
Sufficiency  of  the  Record. 

§  835.  Delivery    of    the    Instrument    g  837.  Place  of  Record— Special  Book. 

After  Record.  §838.  Notice. 

§  836.  Sufficient  Record. 

§  835.  Delivery  op  the  Instrument  After  Record.  — 
Filing  for  record  a  mortgage  executed  to  secure  an  existing 
debt  is  a  sufficient  delivery  to  the  mortgagee,  provided  he 
accepts  it  subsequently,  which  is  a  ratification  of  the  act, 
and  gives  the  mortgage  legal  effect  from  the  date  of  filing 
for  record;'  but  if  not  accepted  by  the  mortgagee  it  is  no 
delivery.'  The  doctrine  that  the  delivery  may  be  made  to 
a  stranger  in  behalf  of  the  mortgagee  is  not  the  law. ' 

It  is  settled  that  an  execution  and  record  of  a  mortgage, 
is  not  a  delivery  in  law,  as  there  can  be  no  delivery  until 
the  mortgagee  is  willing  to  and  does  accept  the  same  and 
pays  over  the  consideration.' 

Recording  a  mortgage  without  acceptance  by  the  mort- 
gagee is  a  nullity.     But  after  acceptance  it  becomes  opera- 

'  Boyd  V.  Allen,  15  Lea  (Tenn.),  81. 

'McAlpine  v.  Zitzer,  119  111.   283;  MacEwen  v.  Beard  (Minn.),  59  N.  W. 
Rep  943. 

'Kilpatrick  b.  Henson,  81  Ala.  464;  Morrow  v.  Turney,  35  Ala.  131. 

'Bank  ».  Bacharach,  46  Conn.  513;  Woodbury  v.  Swan,  59  N.  H.  33.     See, 
also,  Boyd  v.  Allen,  15  Lea  (Tenn),  81. 

'  Hempstead  v.  Johnston,  18  Ark.  133;  Carnall  v.  Duval,  33  Ark.  136. 

"Doe  V.  Knight,  5  Barn.  &  Cres.  671;  Exton  ».  Scott,  6  Sim.  31. 

'  Merrills  «i.  Swift,  18  Conn.  357;  Johnson  v.  Farley,  45  N.  H.  505. 

'Skinner  v.  Baker,  79  HI.  496;  Parker  v.  Hill,  8  Met.  (Mass.)  449. 
109 
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tive,  and  is  equivalent  to  a  delivery  of  a  deed  which  had 
been  recorded  in  anticipation  of  the  completion  of  the 
same.' 

§  886.  Sufficient  Eecord. — In  many  States  the  registra- 
tion of  a  mortgage  is  operative  from  the  time  of  its  being 
deposited  in  the  office  of  the  recorder  of  the  proper  county;' 
it  takes  effect  from  such  delivery  to  the  recorder.'  The 
delay  of  the  recorder  in  registering  it  or  indexing  it  will 
not  divest  its  lien.  It  is  not  incumbent  upon  the  mort- 
gagee to  supervise  the  registration  and  see  whether  the 
mortgage  is  recorded  or  not.*  But  there  are  exceptions  to 
this  rule,  and  it  is  held  that  the  mortgage  is  not  recorded 
until  spread  upon  the  records.' 

The  register's  certificate  is  conclusive  as  to  the  time  of 
the  receipt  of  the  instrument  recorded,"  and  generally  that 
it  was  recorded  at  the  time  named. ' 

§  837.  Place  of  Record — Special  Book. — When  a  book 
is  provided  for  the  registration  of  a  mortgage,  it  must  be 
recorded  therein  in  order  to  be  constructive  notice.  So 
where  a  mortgage  is  recorded  in  the  registry  of  assign- 
ments of  mortgages,  and  nowhere  else,  it  is  a  nullity,  so 
far  as  notice  is  concerned.  °  Under  this  rule  the  statutory 
provisions  are  considered  mandatory,  and  must,  therefore, 

'  Warner  v.  Winslow,  1  Sandf.  Ch.  (N.  Y.)  430;  Hood  ».  Brown,  2  Ohio, 
266. 

« Leslie  v.  Hinson,  83  Ala.  266;  Brook's  Appeal,  64  Pa.  St.  127;  Magee  v. 
Beatty,  8  Ohio,  396. 

"  Brown  «.  Kirkman,  1  Ohio  St.  116;  Bercaw  v.  CockeriU,  20  Ohio  St.  163; 
Nichols  V.  Reynolds,  1  R.  I.  30;  Bigelow  b.  Toplifif,  25  Vt.  274;  Perkins  ». 
Strong,  25  Nebr.  723;  Gellispie  v.  Rogers,  146  Mass.  610;  Mangold  «.  Barlow, 
61  Miss.  593;  Woodward  v.  Boro,  84  Tenn.  678;  Poplin  «.  Mundell,  27  Kans. 
158;  Throckmorton  ».  Price,  28  Tex.  605;  Lewis  v.  Klotz,  39  La.  Ann.  359; 
Clader  v.  Thomas,  89  Pa.  St.  343;  Simpson  v.  Bank,  9  Lea  (Tenn.),  733. 

^Wood's  Appeal,  83  Pa.  St.  116;  Kiser  «.  Henston,  38  111.  252;  Sinclair  v. 
Slawson,  44  Mich.  123;  Mims  v.  Mims,  35  Ala.  28. 

'  Benson  «.  Green,  80  Ga.  230;  Janes  D.  Penney,  76  Ga.  796;  New  England 
Mort.  Security  Co.  v.  Ober,  84  Ga.  294. 

6 Thorp  ».  Merrill,  21  Minn.  338;  Worcester  Nat.  Banks.  Cheeney,  87  111. 
602;  Dodge  v.  Potter,  18  Barb.  (N.  Y.)  193. 

'Tracy  v.  Jenks,  15  Pick.  (Mass.)  465;  Ames  v.  Phelps,  18  Pick.  (Mass.)  314; 
Fuller  ».  Cunningham,  105  Mass.  443;  Adams  v.  Pratt,  109  Mass.  59. 

8  Parsons  v.  Lent,  34  N.  J.  Eq.  67. 
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be  fully  complied  with,  and  unless  the  mortgage  is  re- 
corded in  the  book  so  provided,  it  is  not  constructive  notice 
to  subsequent  bona  fide  purchasers  and  mortgagees,  even  if 
the  mortgage  be  in  the  form  of  an  absolute  deed,  but  is  in 
effect  a  mortgage  given  as  a  security  for  a  loan.' 

Under  this  rule  mortgages  must  be  recorded  in  the  mort- 
gage books,  and  are  not  properly  recorded  in  any  other 
species  of  books  where  they  cannot  be  found  by  means  of 
the  mortgage  index;"  but  they  are  good  between  the 
parties. ' 

But  there  are  jurisdictions  where  the  statute  is  merely 
directory,  and  the  mortgage  is  valid  without  being  regis- 
tered in  the  special  book,  provided  it  be  so  indexed  that  it 
can  be  readily  found.* 

When  the  statute  provides  that  when  the  conveyance  is 
delivered  to  the  recoi-ding  officer,  it  shall  be  considered  as 
recorded  from  the  time  of  such  delivery,  nothing  more  is 
required  of  the  mortgagee.' 

But  other  statutes  make  it  binding  upon  the  mortgagee 
to  see  that  all  of  the  prerequisites  of  validity  of  the  deed 
as  to  registration  be  complied  with." 

The  index  is  no  part  of  the  record  of  a  mortgage  for  the 
purpose  of  constructive  notice.'  And  if  a  purchaser  is 
misled  to  his  injury  by  the  neglect  of  the  recorder  to 
make  such  indexes,  his  remedy  is  against  the  recorder. ' 

'  Clute  V.  Eobison,  2  Johns.  (]Sr.Y.)595;  Brown  «.  Dean,  3  Wend.  (N.Y.)  308. 

'Luch's  Appeal,  44  Pa.  St.  519;  M'Lanahan  «.  Reeside,  9  Watts  (Pa.),  510, 
511;  Calder  v.  Chapman,  53  Pa.  St.  359. 

'James  ».  Morey,  6  Johns.  Ch.  (N.  Y.)  417;  Simpson  v.  Bank,  9  Lea  (Tenn.), 
713;  Grellett  v.  Heilshorn,  4  Nev.  536. 

*  Smith  V.  Smith,  13  Ohio  St.  583;  Boyle  Ice  Co.  ».  Gould,  73  Cal.  153;  An- 
thony V.  Butler,  13  Pet.  (U.  S.)  433;  Kennard  ».  Mabry,  78  Tex.  151. 

'People  V.  Bristol,  35  Mich.  38;  Gorham  v.  Summers,  25  Minn.  81;  Chase  v. 
Bennett,  58  N.  H.  438;  Dubose  d.  Young,  10  Ala.  365;  Monaghan  v.  Long- 
fellow, 81  Me.  398;  Nichols  v.  Reynolds,  1  R.  I.  30;  Beverly  v.  Ellis,  1  Rand. 
(Va.)  102;  Mutual  Life  Ins.  Co.  v.  Dake,  87  N.  Y.  357. 

•Hibbard  v.  Zenor,  75  Iowa,  471;  John  v.  Scott,  5  Md.  81.  See,  also.  Bacon 
V.  Ins.  Co.  131  U.  S.  358. 

■>  Chatham  v.  Bradford,  50  Ga.  327;  Gilchrist  v.  Gough,  63  Ind.  576;  Benton 
V.  Nicoll,  24  Minn.  221;  Board  v.  Babcock,  5  Oreg.  473;  Schell  «.  Stein,  76  Pa. 
St.  398;  Throckmorton  «.  Price,  28  Tex.  605;  Head  v.  Goodwin,  37  Me.  181. 

'  Green  w  Garrington,  16  Ohio  St.  548;  Bishop  v.  Schneider,  46  Mo.  473; 
Board  o.  Babcock,  5  Greg.  473.    See,  also,  Ritchie  v.  Griffiths,  1  Wash.  St.  429. 
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But  some  of  the  States  have  enacted  statutes  making 
the  index  a  part  of  the  record,  and  under  them  the  instru- 
ment must  be  indexed  in  order  to  be  constructive  notice.' 

§  838.  Notice.— When  the  record  of  a  mortgage  fulfills 
the  conditions  of  the  statute,  it  is  constructive  notice  of  its 
contents  to  all  subsequent  purchasers  and  mortgagees," 
subsequent  creditors,"  and  to  all  the  world  that  comes* after.' 

The  actual  notice  required  by  the  statute  is  used  in  con- 
tradistinction to  the  constructive  notice  given  by  the  record. 
It  does  not  mean  that  there  must  necessarily  be  direct  and 
positive  evidence  that  the  subsequent  purchaser  knew  of 
the  existence  of  the  deed.  Any  proper  evidence  tending  to 
show  it,  facts  and  circumstances  coming  to  his  knowledge 
that  would  put  a  man  of  ordinary  circumspection  upon  in- 
quiry, should  go  to  the  jury  as  evidence  of  such  notice.' 
Such  actual  notice  embraces  all  degrees  and  grades  of  evi- 
dence, from  the  most  direct  and  positive  proof  to  the 
slightest  circumstances  from  which  a  jury  would  be  war- 
ranted in  inferring  notice.  It  is  a  mere  question  of  fact, 
and  is  open  to  every  species  of  legitimate  evidence  which 
may  tend  to  strengthen  or  impair  the  conclusion." 

Implied  notice  imputes  notice  to  a  party  because  he  is 
shown  to  be  conscious  of  having  the  means  of  knowledge, 

'Iowa  Code,  sect.  1935;  Hibbard  v.  Zenor,  75  Iowa,  471;  Rev.  Stat.  Ind. 
1888,  sect.  2951;  Public  Acts  of  Mich.  1889,  p.  337;  Rev.  Stat.  Wis.  1878, 
sects.  758,  759.  See,  also,  Lowry  v.  Smith,  97  Ind.  466;  Lombard  v.  Culber- 
ton,  59  Wis.  433. 

!*  Tripe  v.  Marcy,  39  N.  H.  439;  Grandin  v.  Anderson,  15  Ohio  St.  386; 
Buchanan  ».  Bank,  78  111.  500;  Barbour  ».  Nichols,  3  R.  I.  187;  Webber  v. 
Ramsey,  100  Mich.  58;  Ogden  v.  Walters,  13  Kans.  383;  Banton  ».  Shorey,  77 
Me.  48. 

'Hickman  v.  Perrin,  6  Cold.  (Tenn.)  135. 

*  Jones  V.  Smith,  1  Hare,  43,  55;  Ware  «.  Egmont,  4  DeGex,  M.  &  G.  460; 
Hendrickson  v.  WooUey,  39  N.  J.  Eq.  307;  Peters  v.  Ham,  63  Iowa,  656;  Davis 
V.  Milligan,  88  Ala.  533;  Childs  «.  Hurd,  33  W.  Va.  66;  Lindley  «.  Marlindale, 
78  Iowa,  379;  Harding  v.  Allen,  70  Md.  395;  Use  a.  Seinsheimer,  76  Tex.  459. 

'  Maupin  ®.  Emmons,  47  Mo.  304,  306;  Knapp  ii.  Bailey,  79  Me.  196. 

"Williamson  v.  Brown,  15  N.  Y.  359;  Hull  v.  Noble,  40  Me.  480;  Porter  v. 
Sevey,  43  Me.  519;  Hankinson  v.  Barbour,  29  111.  80;  M(mtgomery  v.  Keppel, 
75  Cal.  138;  Burwell  v.  Fauber,  21  Gratt.  (Va.)  463;  Dugger  v.  Dugger,  84 
Va.  130;  Matesky  v.  Peldman,  75  Wis.  103;  Jordan  i>.  Pollock,  14  Ga.  157; 
Warren  v.  Sweet,  31   N.   H.   332;  Price  v.  McDonald,  1  Md.  403;  GrofE  ®. 
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though  he  does  not  use  them.  In  other  words,  where  he 
chooses  to  remain  voluntarily  ignorant  of  the  fact,  or  is 
grossly  negligent  in  not  following  the  inquiry  which  the 
known  facts  present,  he  has  implied  notice.' 


Article  3. 
Insurable  Interests. 


§  839.  Insurable     Interest     of   Mort-  §  843.  Divisibility  of  the  Contract. 

gagor.  §  844.  The  Mortgagee  May  Insure  for 
§  840.  Mortgagor  May  Insure  for  the  His  Owu  Benefit. 

Mortgagee's  Benefit.  §  845.  Subrogation  of  the  Insurer  to 
§841.  Invalidating  Policy  by  Acts  of  the  Riglits  of  the  Mortgagee. 

the  Mortgagor.  §  846.  Stipulation  against  Alienation. 

§  843.  Misrepresentation  and  Conceal-  §  817.  Deed  Given  as  a  Conveyance. 

ment  by  Mortgagor.  §  848.  Alteration  of  Ownership. 

§  839.  Insurable  Interest  of  Mortgagor. — The  mort- 
gagor has  an  insurable  interest  in  the  mortgaged  property 
so  long  as  he  has  any  right  to  redeem  the  property,"  and 
this  interest  is  equal  to  the  value  of  the  buildings  on  the 
land,'  notwithstanding  the  existence  of  a  mortgage  on  the 
property  sufficient  to  absorb  it."  And  in  case  of  loss  he  can 
recover  the  whole  amount  of  damages  to  the  property,  not 
to  exceed  the  sum  insured,  °  even  if  the  mortgagee  has 
taken  possession  of  the  property.' 

Ramsey,  19  Minn.  44;  Daniel  v.  Davison,  16  Ves.  249;  New  v.  Wheaton,  24 
Minn.  406;  Buck  v.  Halloway,  3  J.  J.  Marsh.  (Ky.)  163,  180.  Compare 
Parlier  ».  Osgood,  3  Allen  (Mass.),  487;  Lamb  v.  Pierce,  113  Mass.  72;  Crasson 
■V.  Bwoveland,  22  Ind.  428,  434. 

1  Donald  v.  Beals,  57  Cal.  399;  Walker  v.  Schreiber,  47  Iowa,  539;  William- 
son V.  Brown,  15  N.  Y.  354,  356;  Yerger  ».  Barz,  56  Iowa,  77;  Hovey  v. 
Blanchard,  13  N.  H.  145. 

2  Strong*.  Ins.  Co.,  10  Pick.  (Mass.)  40;  Walsh  «.  Ins.  Co.,  137  Mass.  383; 
Muhler  v.  Ins.  Co.,  38  Wis.  665;  Franklin  Ins.  Co.  v.  Findlay,  6  Whar.  (Pa.) 
483;  Essex  Savings  Bank  v.  Ins.  Co.,  57  Conn.  335. 

'Insurance  Co.  v.  Stinson,  103  U.  S.  25. 
*  Columbian  Ins.  Co.  •».  Lawrence,  3  Pet.  (U.  S.)  25. 
'  Hancock  ».  Ins.  Co.,  3  Sumner,  C.  C.  142. 

'Stephens  e.  Ins.  Co.,  43  111.  337;  Illinois  Fire  Ins.  Co.  v.  Stanton,  57  111. 
354. 
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When  there  are  no  facts  justifying  the  inference  that 
the  mortgagor  obtained  the  insurance  for  the  mortgagee's 
benefit,  the  mortgagee  has  no  equitable  lien  upon  the 
policy,'  because  the  policy  is  strictly  a  personal  contract;  it 
does  not  attach  to  the  mortgage  or  to  the  land.  The  mere 
fact  that  the  mortgage  covers  the  property  insured,  and 
that  the  mortgagor  is  liable  for  the  debt,  gives  the  mort- 
gagee no  claim  to  the  policy  or  the  proceeds  of  it  in  case  of 
loss;'  the  mortgagor's  interest  is  the  full  face  of  the  policy 
at  the  time  of  the  loss  and  not  the  difference  between  such 
amount  and  the  incumbrance  on  the  property. '  The  mort- 
gagor has  an  insurable  interest  even  after  foreclosure  and 
before  his  right  of  redemption  is  extinguished,*  and  the 
purchaser  has  the  right  to  possession. '  And  if  he  sells  his 
equity  of  redemption  he  has  an  insurable  interest  so  long 
as  he  remains  liable  on  the  note.' 

§  840.  Mortgagor  May  Insure  for  the  Mortgagee's 
Benefit. — The  mortgagor  may  covenant  in  the  mortgage 
to  insure  for  the  benefit  of  the  mortgagee,  when  the  latter 
has  an  equitable  lien  upon  the  money  due  on  a  policy 
taken  out  by  the  mortgagor;'  and  this  equitable  rule  is 

•Stearns®.  lus.  Co.,  134  Mass.  61;  Johnson  v.  Valido  Marble  Co.,  64  Vt. 
337. 

« Carpenter  «.  Ins.  Co.,  16  Pet.  (U.  S.)  495;  McDonald  v.  Black,  30  Ohio, 
185;  Plimpton  v.  Ins.  Co.,  43  Vt.  497;  Neale  v.  Reid,  8  Dowl.  &  Ry.  156,  158; 
Powell  V.  Innes,  11  Mees.  &  Wels.  10;  Nichols  «.  Baxter,  5  R.  I.  491;  Ames 
V.  Richardson,  39  Minn.  330;  Carter  v.  Rockett,  8  Paige  (N.  Y.),  437;  Ryan  v. 
Adamson,  57  Iowa,  30;  Wilson  ».  Hill,  3  Met.  (Mass.)  66;  Lynch  v.  Dalzell,  4 
Bro.  Pari.  Cas.  481;  Lees  ».  Whiteley,  L.  R.  3  Eq.  143. 

^Nussbaum®.  Ins.  Co.,  87  Fed.  Rep.  524;  Guest®.  Ins.  Co.,  66  Mich.  B8; 
Judge  V.  Ins.  Co.,  133  Mass.  523;  Holbrook  v.  Ins.  Co.,  1  Curtis,  C.  C.  197. 

■•Essex  Savings  Bank  v.  Ins.  Co.,  57  Conn.  335;  Waring  v.  Loder,  58  N.  Y. 
581;  New  England  Ins.  Co.  ».  Wetmore,  33  111.  321;  Williams  v.  Ins.  Co.,  107 
Mass.  377;  Insurance  Co.  «  Sampson,  38  Ohio  St.  673;  Strong  v.  Ins.  Co.,  10 
Pick.  (Mass.)  40. 

'  Gordon  v.  Ins.  Co.,  3  Pick.  (Mass.)  349;  Cheney  v.  Woodruff,  45  N.  Y.  98; 
Bunn  V.  Frost,  Hoff.  Ch.  (N.  Y.)  41.  Compare  McLaren  v.  Ins.  Co. ,  5  N.  Y. 
151. 

"Waring  ®.  Loder,  53  N.  Y.  581;  Buck  v.  Ins.  Co.,  76  Me.  586;  Herkimer  v. 
Rice,  37  N.  Y.  163. 

'  Wheeler  «.  Ins.  Co.,  101  U.  S.  489;  Thomas  v.  Vonkappf ,  6  Gill  &  J.  (Md.) 
372;  Nichols  v.  Baxter,  5  R.  I.  491;  Carter  v.  Rockett,  8  Paige  (N.  Y.),  437; 
Dunlop  ®.  Avery,  33  Hun  (N.  Y.),  509. 
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recognized  by  the  civil  law.'  And  such  lien  is  valid 
against  an  assignee  in  bankruptcy,"  or  against  an  assignee 
of  the  policy.' 

Some  authorities  hold  that  a  covenant  to  insure  runs 
with  the  land,  as  much  so  as  a  covenant  to  repair,  or  to 
rebuild,  or  for  another  term,  because  it  is  a  charge  upon 
the  land."  But  the  better  rule  is  that  a  covenant  to  insure 
is  entirely  personal  in  its  character,  and  does  not  aflfect  the 
land  or  run  with  it,  and  is  collateral  and  incident  to  the  re- 
maining covenants  in  the  mortgage,  and  a  conveyance  of 
the  land  by  the  mortgagor  wiU  not  make  the  grantee  liable 
on  the  covenant.' 

Some  of  the  States  provide  by  statute  that  the  mortgagee 
shall  have  a  lien  on  any  insurance  taken  on  the  property 
by  the  mortgagor.' 

§  841.  Invalidating  Policy  by  Acts  op  the  Mortga- 
gor.— The  ordinary  policy  contains  a  clause  that  no  sale  or 
transfer  shall  be  made  of  the  property  unless  the  insurance 
company  has  notice  and  agrees  to  it,  otherwise  the  policy 
shall  be  void  if  the  condition  is  violated. '  In  order  to  render 
such  condition  innoxious  a  stipulation  should  be  inserted  that 
alienation  by  the  mortgagor  shall  not  affect  the  mortgagee's 
rights  to  recover  for  the  loss."  The  acts  which  invalidate 
the  policy  are  those  performed  before  loss,  and  not  after 
the  property  is  destroyed.'  Under  the  condition  that  if  anv 
change  takes  place  in  the  title  of  the  property,  whether  by 

'Bank  b.  Dugue,  5  La.  Ann.  12;  Wheeler  i>.  Ins.  Co.,  101  U.  S.  439. 

» In  re  Sands,  3  Biss.  C.  C.  175. 

» Archer  ».  Ins.  Co.,  40  Mo.  434;  Wilson  v.  Hill,  3  Met.  (Mass.)  66;  Melleu 
V.  Ins.  Co.,  17  N.  Y.  609;  Greene  v.  Warnick,  64  N.  Y.  220. 

■•Vernon  v  Smith,  5  Barn.  &  Aid.  3;  Spencer's  Case,  1  Smith's  Lead.  Cas. 
137;  In  re  Sands,  3  Biss.  C.  C.  175. 

s  Dunlop  V.  Aveiy,  89  N.  Y.  ,592,  599;  Raid  v.  McCruni/91  N.Y.  412;  Norman 
i>.  Wells,  17  Wend.  (N.  Y.)  150.  Compare  Thomas  v.  Vonkappf,  6  Gill  &  J. 
(Md.)  372;  Gidding  v.  Seevens,  24  Md.  363. 

«Me.  Rev.  Stat.  1871,  ch,  49,  sects.  32-86;  Burns  ».  Collins,  64  Me.  215; 
Emery  «.  Ins.  Co.,  52  Me.  323;  Mass.  Laws  of  1878,  ch.  133,  sect.  2;  Cal.  Civil 
Code,  sects.  2541,  2542;  Cal.  Code  and  Stat.  1877,  sects.  7541,  7542. 

'Grosvenor  v.  Ins.  Co.,  17  N.  Y.  391. 

*Macomber  v.  Ins.  Co.,  8  Cush.  (Mass.)  133;  Hastings  «.  Ins.  Co.,  73  N.  Y. 
141;  Eliot  Five  Cent  Sav.  Bank  v.  Association  Co.,  142  Mass.  142. 

'  Browning  v.  Ins.  Co.,  71  N.  Y.  508. 
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sale,  transfer,  or  conveyance,  in  whole  or  in  part,  the  policy 
shall  become  void,  the  execution  of  a  mortgage  avoids  the 
policy.'  If  the  clause  for  the  protection  of  the  mortgagee 
is  not  inserted  in  the  policy,  then  any  act  of  the  mortgagor 
which  will  aToid  the  policy  as  to  him  will  avoid  it  as  to  the 
mortgagee." 

§  842.  Misrepresentation  and  Concealment  by  Mort- 
gagor.— Policies  of  insurance  provide  that  if  the  insured 
shall  misrepresent  the  true  condition  of  the  property  or 
conceal  any  material  fact  as  to  incumbrances,  it  shall  invali- 
date the  policy.  So  the  existence  of  any  substantial  in- 
cumbrance upon  the  property  is  material,  and  a  misrep- 
resentation or  concealment  of  the  same  avoids  any  insurance, 
whether  the  statements  of  the  assured  are  made  warranties 
or  not;'  but  an  insignificant  misrepresentation  will  not 
avoid  the  policy.*  But  any  material  concealment  will  avoid 
the  policy.'  However,  if  an  incumbrance  is  not  disclosed 
and  is  not  made  material  by  an  inquiry  in  relation  to  the 
incumbrance,  the  mortgagor  is  not  bound  to  disclose  it. " 

The  insurance  company  by  its  acts  or  those  of  its  agent 
may  waive  the  wrongful  acts  of  the  mortgagor  in  misstating 
or  concealing  facts  which  are  material.  So  if  the  insurance 
company  or  its  agent  knows  of  an  incumbrance  concealed  by 
the  mortgagor,  his  concealment  will  not  avoid  the  policy.' 

'  Sossaman  v.  Ins.  Co.  78  N.  Car.  145;  Edmands  ®.  Ins.  Co.,  1  Allen  (Mass.), 
311;  Sherwood  v.  Ins.  Co.,  73  N.  Y.  447;  East  Texas  Fire  Ins.  Co.  v.  Clark,  79 
Tex.  23;  Dwelling-House  Ins.  Co.  ■».  Butterly,  33  111.  App.  626;  188  111.  534; 
Loomis  V.  Ins.  Co.,  77  Wis.  87. 

'Merwlnu.  Ins.  Co.,  7  Hun  (N.  Y.),  659;  Buffalo  Steam-Engine  Works  «. 
Ins.  Co.,  17  N.  Y.  401. 

s^tna  Ins.  Co.  v.  Resh,  40  Mich.  241;  Smith  «.  Ins.  Co.,  118  N.  Y.  518; 
Abhott  ».  Ins.  Co.,  8  Allen  (Mass.),  218;  Falls  ®.  Ins.  Co.,  7  Allen  (Mass.),  46; 
Gillett  V.  Ins.  Co.,  73  Wis.  203;  Titus  v.  Ins.  Co.,  81  N.  Y.  418;  Byers  v.  Ins. 
Co.,  35  Ohio  St.  606;  Van  Buren  v.  Ins.  Co.,  28  Mich.  398;  Smith  v.  Ins.  Co.. 
17  Pa.  St.  253;  O'Brien  «.  Ins.  Co.,  79  Wis.  399. 

^McNamara  v.  Ins.  Co.,  1  S.  Dak.  342.  See,  also,  Copeland  «.  Ins.  Co.,  77 
Mich.  554;  Tubbs  v.  Ins.  Co.,  84  Mich.  646;  Vankirk  v.  Ins.  Co.,  79  Wis.  627. 

'Horsford  v.  Ins.  Co  ,  127  U.  S.  899;  German  Ins.  Co.  ».  Churchill,  26  111. 
App.  206;  Phoenix  Ins.  Co.  «.  Fulton,  80  Ga.  224. 

*  Norwich  Fire  Ins.  Co.  v.  Boomer,  52  111.  442;  Lycoming  Fire  Ins.  Co.  v. 
Jackson,  88  111.  302. 

'Wilson®.  Ins.  Co.,  36  Minn.  112;  Shafer  ®.   Ins.   Co.,  58  Wis.  361;  Wood- 
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§  843.  Divisibility  of  the  Contract. — Where  a  policy  is 
issued  for  a  gross  premium  on  a  gross  sum,  and  covers  both 
real  estate  and  personal  property,  and  there  is  a  warranty 
against  incumbrances  on  the  realty,  which  fails,  such  fail- 
ure of  the  warranty  will  invalidate  the  policy  as  to  the 
realty,  but  not  as  to  the  personalty  covered  by  it,  when  the 
personalty  has  a  separate  valuation.  So,  where  a  breach 
of  a  condition  avoids  the  policy  as  to  one  of  the  items,  it 
does  not  affect  it  as  to  the  others;  at  least  when  there  is 
nothing  in  the  terms,  in  the  nature  of  the  contract  or  of 
the  different. subjects  of  the  insurance,  or  in  the  surround- 
ing circumstances,  from  which  it  can  be  inferred  that  the 
insurer  would  not  have  been  likely  to  have  assumed  the 
risk  on  one  or  several  of  the  subjects  of  the  insurance,  un 
less  induced  by  the  profit  or  advantage  of  having  a  risk 
upon  aU.' 

It  is  the  better  rule  that  when  the  valuation  is  placed 
upon  the  different  kinds  of  property,  to  hold  that  the  con- 
tract is  divisible,  and  hence,  a  breach  of  its  condition  made 
by  the  insured  would  affect  only  that  class  of  property 
which  is  the  immediate  subject  of  the  act  of  incumbrance." 

However,  there  is  a  great  conflict  of  authority  upon  this 
question  of  divisibility  of  the  contract.  Another  line  of 
decisions  holds  that  where  several  distinct  kinds  of  property 
are  insured  in  the  same  policy,  and  there  is  a  false  state- 
ment in  the  application  as  to  some  of  them,  it  avoids  the 
policy  as  to  all,  as  the  policy  is  one  entire  and  indivisible 

ward  V.  Ins.  Co.,  33  Hun  (N.  Y.),  365;  State  Ins.  Co.  v.  Todd,  83  Pa.  St.  372; 
Key  V.  Ins.  Co.,  77  Iowa,  174;  Carrigan  v.  Ins.  Co.,  53  Vt.  418;  Russell  v.  Ins. 
Co.,  78  Iowa,  216;  Dwelling-House  Ins.  Co.  v.  Hoffman,  125  Pa.  St.  626;  Re- 
nier  d.  Ins.  Co.,  74  Wis.  89;  Westchester  Ins.  Co.  v.  Weaver,  70  Md.  536. 

'  Merrill  v.  Ins.  Co.,  73  N.  Y.  452;  State  Ins.  Co.  «.  Schreck,  27  Nebr.  527; 
German  Ins.  Co.  v.  Fairbank,  38  Nebr.  750;  Crook  v.  Ins.  Co.,  38  Mo.  App. 
582. 

'Quarrier  v.  Ins.  Co.,  10  W.  Va.  507;  Phoenix  Ins.  Co.  ■».  Lawrence,  4 
Mete.  (Ky.)  9;  Schuster  v.  Ins.  Co.,  102  N.  Y.  260;  Holmes  v.  Drew,  16  Hun 
<N.  Y.),  491;  Clark  «.  Ins.  Co.,  6  Cush.  (Mass,)  342;  Commercial  Ins.  Co.  v. 
Sprankneble,  53  111.  53;  Hartford  Ins.  Co.  ■».  Walsh,  54  111.  164;  Knight  «. 
Ins.  Co.,  36  Ohio  St.  664;  Koontz  i).  Ins.  Co.,  42  Mo.  136;  Date  v.  Ins.  Co., 
14  U.  C.  C.  P.  549;  Phillips  v.  Ins.  Co.,  46  U.  C.  Q.  B.  334;  Goring  v.  Ins. 
Co.,  10  Ont.  236. 
110 
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contract.'  And  such  contracts  are  generally  considered  one 
and  indivisible,  although  there  is  no  lien,  simply  for  the 
reason  that  the  promise  is  single  and  the  consideration  one 
and  entire."  So,  where  a  mortgagor  takes  ont  insurance 
on  personalty  and  buildings,  the  buildings  not  being  his, 
upon  a  written  application  in  which  the  building  was  repre- 
sented to  be  his,  the  policy  is  void  as  to  both  real  estate 
and  personal  property.  ° 

It  seems  to  be  conceded  in  general  terms  that  where  the 
contract  is  entire,  a  breach  of  condition  affects  all  the  prop- 
erty at  risk;  but  as  to  what  makes  an  entire-contract,  there 
is  no  uniformity  of  opinion,  and  herein  comes  the  conflict 
which  cannot  be  reconciled. 

§  844.  The  Mortgagee  May  Insure  for  His  Own  Bene- 
fit.— There  can  be  no  question  that  the  mortgagee  has  an 
interest  separate  and  independent  of  any  other  interest, 
which  may  be  the  subject  of  insurance,  general  or  specific; 
and  in  case  of  loss,  the  amount  of  loss  which  his  policy 
covers  will  be  paid  to  him.*  He  may  insure  as  the  general 
owner  if  not  questioned  as  to  the  title;'  but  when  ques- 
tioned as  to  the  ownership  he  must  disclose  it,  or  his  policy 
will  be  avoided  if  the  concealment  is  material." 

It  is  the  interest  in  the  property  which  gives  the  right 
to  obtain  insurance,  and  the  ownership  of  the  debt,  a  lien 
upon  the  property,  creates  that  interest.'    And  the  mort- 

'  Cuthbertson  v.  Ids.  Co.,  96  N.  Car.  480. 

i'Lee  1}.  Ids.  Co.,  3  Gray  (Mass.),  583,  594;  Day  v.  Ins.  Co.,  51  Me.  99;  Bald- 
win V.  Ins.  Co.,  60  N.  H.  433;  Gottsman  v.  Ins.  Co.,  56  Pa.  St.  310;  Hinman 
■0.  Ins.  Co.,  36  Wis.  159;  Bowman  v.  Ins.  Co.,  40  Md.  630;  Havens  ».  Ins.  Co., 
Ill  Ind,  90;  Garver  «.  Ins.  Co.,  69  Iowa,  303;  Plath  e.  Ins.  Co.,  33  Minn. 
479;  Schumitsch  v.  Ins.  Co.,  48  Wis.  36;  Biggs  v  Ins.  Co.,  88  N.  Car.  141; 
Todd  V.  Ins.  Co.,  11  Phil.  (Pa.)  355;  McGowan  v.  Ins.  Co.,  54  Vt.  211;  iEtna 
Ins.  Co.  ■».  Resh,  44  Mich.  55;  Bleakley  «.  Ins.  Co.,  16  Grant,  Ch.  (U.  C.)  198; 
Russ  ».  Ins.  Co.,  39  U.  C.  Q.  B.  73. 

'Essex  Savings  Bank  v.  Ins.  Co.,  57  Conn.  335. 

"  Haley  ».  Ins.  Co.,  120  Mass.  292;  Fox  i\  Ins.  Co.,  52  Me.  333;  Kellar  v. 
Ins.  Co.,  7  La.  Ann.  29;  Poster  ».  "Van  Reed,  70  N.  Y.  19. 

'Norwich  Fire  Ins.  Co.  v.  Boomer,  52  111.  442;  Buck  v.  Ins.  Co.,  76  Me. 
586. 

« Richardson  v.  Ins.  Co.,  46  Me.  394;  Campbell  v.  Ins.  Co.,  98  Mass.  881, 
403;  Williams  ».  Ins.  Co.,  107  Mass.  379. 

'  Excelsior  Fire  Ins.  Co.  ».  Ins.  Co.,  55  N.  Y.  343,  357. 
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gagee's  interest  is  measured  by  the  value  of  his  Hen,  if  this 
does  not  exceed  the  value  of  the  property;'  and  he  may 
recover  according  to  his  interest  at  the  time  of  the  loss;' 
if  the  debt  is  paid  his  interest  is  extinguished/ 

The  mortgagor  is  not  liable  for  insurance  premiums  paid 
by  the  mortgagee,  where  the  insurance  is  not  procured  or 
the  premiums  paid  at  the  request,  or  for  the  benefit,  of  the 
mortgagor.* 

§  845.  Subrogation  of  the  Insurer  to  the  Eights  of 
THE  Mortgagee.  —  The  interest  of  the  mortgagee  in  an 
estate  is  entirely  separate  as  an  insurable  interest  from 
that  of  the  mortgagor;'  and  in  case  of  loss  the  insurer  in 
most  of  the  States  having  paid  the  mortgagee  the  amount 
of  the  debt,  may  be  subrogated  to  his  rights.  Where  there 
is  a  stipulation  for  such  subrogation,  as  one  of  the  condi- 
tions of  the  policy,  there  can  be  no  question  of  its  validity 
in  every  jurisdiction.'  The  same  law  governs  a  trustee  as 
to  subrogation  in  this  respect  as  applies  to  a  mortgagee. ' 
This  rule  is  founded  upon  the  analogy  of  the  situation  of 
the  insurer  to  that  of  a  surety.  °  The  insurer  is  entitled  to 
subrogation  after  paying  the  amount  to  the  mortgagee, 
and  may  then  recover  on  the  note.' 

On  payment  to  the  mortgagee,  according  to  stipulations, 
the  insurance  company  does  not  become  subrogated  to  his 

'  Sussex  Co.  Mut.  lus.  Co.  v.  Woodruff,  26  N.  J.  L.  541;  Kernochen  v.  Ins. 
Co.,  17  N.  Y.  428;  Slocovich  ».  Ins.  Co.,  13  Daly  (N.  Y.),  264. 

'Mix  «.  Ins.  Co.,  9  Hun  (N.  Y.),  397. 

3  Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff,  26  N.  J.  L.  541. 

*Snow  V.  Pressey,  85  Me.  408. 

5  Carpenter  v.  Ins.  Co.,  16  Pet.  (U.  S.)  495;  Foster  v.  Van  Reed,  70  N.  Y.  19; 
Cone  V.  Ins.  Co..  60  IST.  Y.  619;  Honore  v.  lus.  Co.,  51  111.  409. 

•Tborntou  v.  Ins.  Co.,  71  Pa.  St.  234,  236;  Excelsior  Ins.  Co.  v.  Ins.  Co.,  55 
N.  Y.  859;  Cone  v.  Ins.  Co.,  60  N.  Y.  624;  Hastings  v.  Ins.  Co.,  73  N.  Y.  141; 
Hart  V.  Railroad  Co.,  13  Met.  (Mass.)  99;  Sussex  Co.  Mut.  Ins.  Co.  v.  Wood- 
ruff, 26  N.  J.  L.  541;  Hall  v.  Railroad  Co.,  13  Wall.  (U.  S.)  367;  McDonald  v. 
Black,  20  Obio,  185;  Honore  v.  Ins.  Co.,  51  111.  409. 

'Dick  «.  Ins.  Co.,  81  Mo.  103. 

8 Honore  «.  Ins.  Co.,  51  111.  409;  Norwich  Fire  Ins.  Co.  v.  Boomer,  52  III. 
442;  Dick  v.  las.  Co.,  81  Mo.  103;  Bound  Brook  Mut.  Ins.  Co.  ■».  Nelson,  41 
N.  J.  Eq.  485. 

•Excelsior  Fire  Ins.  Co.  v.  Ins.  Co.,  55  N.  Y.  343;  Foster  v.  Van  Reed,  70 
N.  Y.  19;  Concord  Mut.  Fire  Ins.  Co.  v.  Woodbury,  45  Me.  447;  Callahan  «. 
Lintbicum,  43  Md.  97. 
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rights  unless  it  is  in  fact  not  liable  on  the  policy  as  against 
the  mortgagor.' 

§  846.  Stipulation-  Against  Alienation.  —  Insurance 
policies  generally  stipulate  that  the  owner  shall  not 
alienate  the  insured  property,  and  that  in  case  he  does  the 
policy  shall  be  void.  The  term  alienation  has  a  legal  tech- 
nical rueaning,  and  any  transfer  of  real  estate,  short  of  a 
conveyance  of  title,  is  not  an  alienation  of  the  estate,  no 
matter  in  what  form  the  sale  may  be  made;  unless  the 
title  is  conveyed  to  the  purchaser  the  estate  is  not  alien- 
ated." A  mortgage  is  not  an  alienation,  and  cannot  be  un- 
til the  mortgagor's  title  is  wholly  divested  by  foreclosure.' 
A  mortgage  does  not  affect  a  change  in  the  title  within  the 

meaning  of  the  clause,   "  change by  sale,   transfer, 

or  conveyance."*  Without  the  words,  "or  any  part 
thereof,"  a  sale  of  a  part  does  not  affect  the  remainder.' 
In  case  of  a  mortgage,  if  the  foreclosure  has  been  complete 
and  the  right  to  redeem  has  expired,  there  has  been  an 
alienation.'  But  so  long  as  the  period  of  redemption  has 
not  expired,  a  foreclosure  sale  is  not  an  alienation.'  And 
■when  the  sale  is  complete  but  invalid  there  has  been  no 

'  Traders'  Ins.  Co.  ®.  Race,  143  111.  338.  See,  also,  Van  Arman  i>.  Byington, 
38  111.  483;  Furlong  v.  Cox,  77  111.  393;  Davenport  i).  Ledger,  80  111.  574. 

'Niagara  Fire  Ins.  Co.  «.  Scammon,  144  111.  490;  Commercial  Union 
Ins.  Co.  «.  Scammon,  136  111.  855;  Tillou  ».  Ins.  Co.,  5  N.  T.  405;  Fol- 
som  ».  Ins.  Co.,  9  N.  H.  855;  Lazarus  «.  Ins.  Co.,  5  Pick.  (Mass.)  76; 
Jackson  b.  Ins.  Co.,  33  Pick.  (Mass.)  418;  Adams  v.  Ins.  Co.,  39  Me. 
394. 

^Friezen  v.  Ins.  Co.,  30  Fed.  Rpp.  853;  Aurora  Fire  Ins.  Co.  •».  Eddy,  55  111. 
213;  Kronk  c.  Ins.  Co.,  91  Pa.  St.  800;  Conover  «.  Ins.  Co.,  3  Denio  (N.  Y.), 
3o4;  1  N.  Y.  390;  Shepherd  v.  Ins.  Co.,  38  N.  H.  233;  Smith  v.  Ins.  Co.,  50 
Me.  96;  Powers  v.  Ins.  Co.,  136  Mass.  108;  Indiana  Mut.  Fire  Ins.  Co.  v. 
Coquillard,  3  Ind.  645;  Loy  ».  Ins.  Co.,  34  Minn.,  315;  Byers  v.  Ins.  Co.,  35 
Ohio  St.  606;  Judge  v.  Ins.  Co.,  133  Mass.  531. 

"  Ayres  ».  Ins.  Co.,  17  Iowa,  176;  Judge  ».  Ins.  Co.,  133  Mass.  521;  Shep- 
herd V.  Ins.  Co.,  38  N.  H.  333;  Howard  Ins.  Co.  v.  Bruner,  38  Pa.  St.  50; 
Pollards.  Ins.  Co.,  43  Me.  331;  Byers  «.  Ins.  Co.,  35  Ohio  St.  606;  Aurora 
Fire  Ins.  Co.  ■».  Eddy,  55  111.  218. 

'American  Ins.  Co.  v.  Rothchild,  83  111.  166;  City  Fire  Ins.  Co.  v.  Mark,  45 
111.  482;  Dacey  v.  Ins.  Co.,  31  Hun  (N.  Y.),  88;  Merrill  v.  Ins.  Co.,  73  N.  Y. 
452. 

« Loy  V.  Ins.  Co.,  24  Minr?.  315. 

■"  Hopkins  Manuf.  Co.  ■».  Ins.  Co.,  48  Mich.  148. 
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alienation;'  or  if  the  deed  has  not  been  d.livered,'  and  if 
the  pohcy  was  issued  during  foreclosure  proceeding,  and  a 
loss  happens  after  sale,  the  insurer  is  liable. ' 

§  847.  Deeds  Absolute  Given  as  a  Conveyan-ce. — Many 
courts  hold  that  a  conveyance  by  a  deed  absolute,  though 
in  the  nature  of  a  mortgage,  and  meant  for  a  mortgage,  is 
an  alienation  within  the  terms  of  the  policy,  and  therefore 
invalidates  the  policy.* 

But  this  is  not  the  general  rule  and  is  not  with  the  cur- 
rent of  authority.  If  the  deed  absolute  is  not  to  convey  an 
absolute  estate,  but  to  give  security  for  the  performance  of 
a  duty  by  the  mortgagor,  such  a  transaction  is  a  mortgage, 
although  the  bond  to  reconvey  is  not  recorded."  Alienation 
is  a  broader  term  than  sale.  A  mortgage  is  not  a  sale, 
and  it  cannot  fairly  be  contended  that  a  policy  on  suoh 
property  is  avoided  by  absolute  sale  with  a  bond  to  reconvey 
which  was  never  recorded. '  And,  generally,  a  conveyance 
which  equity  treats  as  a  mortgage  does  not  avoid  the 
policy. ' 

§  848.  Alteration  of  Ownership.  —  A  mortgage  is  a 
material  alteration  in  the  ownership  of  the  property  in- 
sured, and  will  avoid  a  policy  which  stipulates  against  any 
alteration  in  the  ownership.  °  A  mortgage  is  an  alteration 
in  the  ownership.  It  alters  a  legal  to  an  equitable  owner- 
ship in  many  of  the  States.  It  introduces  a  new  owner, 
to  the  extent  of  the  sum  secured  by  the  mortgage,  and  to 
the  same  extent  it  takes  away  direct  interest  of  the 
assured. 

'  Scammon  v.  Ins.  Co.,  20  111.  App.  500;  144  111.  490;  Insurance  Co.  v. 
Sampson,  38  Ohio  St.  673. 

'Marts  v.  Ins.  Co.,  44  N.  J.  L.  478;  Hanover  Fire  Ins.  Co.  v.  Brown,  77 Md. 
64. 

"  German  Ins.  Co.  •».  Churchill,  20  111.  Ap.  306. 

*  Western  Mass.  Ins.  Co.  v.  Riker,  10  Mich.  379;  Dreher  «.  Ins.  Co.,  18  Mo. 
138;  Dix  v.  Ins.  Co.,  33  111.  273;  Tomlinson  v.  Ins.  Co.,  47  Me.  333. 

'  Murphy  «.  Calley,  1  Allen  (Mass.),  107;  Foote  o.  Ins.  Co.,  119  Mass.  359; 
Walsh  V.  Ins.  Co.,  127  Mass.  383. 

'Bryan  v.  Ins.  Co.,  145  Mass.  389;  Walsh  v.  Ins.  Co.,  127  Mass.  383. 

'Hodges  V.  Ins.  Co.,  8  N.  Y.  416;  Holbrook  v.  Ins.  Co.,  1  Curtis,  C.  C.  193; 
Smith  V.  Ins.  Co.,  58  Me.  96. 

'Edmands  v.  Ins.  Co.,  1  Allen  (Mass.),  311. 
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It  is  not  necessary  that  the  mortgage  should  affect  the 
lien  of  the  insurers  in  order  to  make  it  material.' 

An  undischarged  mortgage  in  some  States  is  held  to  be 
an  incumbrance,  though  wholly  paid,  and  may  avoid  the 
policy  where  incumbrances  are  stipulated  against  it  by  the 
insurers.' 

But  the  doctrine  generally  is  that,  if  the  mortgage  debt 
has  been  paid,  the  undischarged  mortgage  is  not  an  incum- 
brance, and  will  not,  therefore,  avoid  the  policy.' 


Article  4, 
Bights  of  the  Mortgagor. 

%  849.  Personal  Liability.  §  854.  Relative   Rights  as  to    Third 

§  850.  Relative   Rights  as   to  Mort-  "^Persons. 

gagee.  §  855.  Improvements. 

§  851.  Rents  and  Profits.  §  856.  Remedies    Against   Mortgagor 

§  853.  Adverse  Possession.  for  Waste — In  Equity. 

§  853.  Mortgagor's  Remedies.  §  857.  Remedy  at  Law. 

§858.  Emblements. 

§  849.  Personal  Liability. — The  mortgage,  unless  it 
contains  some  express  contract,  is  not  of  itself  an  instru- 
ment which  imports  personal  liability  of  the  mortgagor  to 
the  mortgagee.  Unless  the  mortgage  contains  an  express 
covenant  to  that  effect,  it  does  not  of  itself  import  any 
personal  liability  for  the  money  it  secures,'  and  a  personal 
liability  will  not  be  imphed. ' 

The  mere  recital  of  a  consideration  is  not  sufficient  to 
create  such  a  liabiUty,'  even  though  the  condition  stipulates 

'Davenport  v.  Ins.  Co.,  6  Cash.  (Mass.)  340;  Packard  «.  Ins.  Co.,  3  Gray 
(Mass.).  334. 

'Warners.  Association  Co.,  31  Conn.  444;  Muma  v.  Ins.  Co.,  23  Up.  Can. 
Q.  B.  314. 

'Merrill  v.  Ins.  Co.,  73  N.  Y.  459;  Hawkes  ti.  Ins.  Co.,  11  Wis.  188;  Smith 
«.  Ins.  Co.,  60  Vt.  683. 

*  Baum  V.  Tonkin,  110  Pa.  St.  569. 

'Shafer  b  Bear  River,  etc.  Co.,  4  Cal.  394;  Smith  v.  Rice,  13  Daly  (N.  Y.), 
307;  Howel  ®.  Price,  1  P.  Wm.  293;  Coleman  ®.  Van  Rensselaer,  44  How.  Pa. 
(N.  Y.)  368. 

•  Henry  v.  BeU,  5  Vt.  393. 
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that  the  grant  is  intended  as  security  for  the  payment  of 
a  certain  amount  with  interest." 

The  mortgage  must  secure  the  payment  of  some  debt  or 
the  performance  of  some  duty,  but  it  is  not  essential  that 
there  should  be  any  covenant  to  that  effect/  and  it  is  not 
necessary  that  there  shall  be  any  personal  security.'  So 
when  there  is  no  covenant  to  pay  the  amount,  no  per- 
sonal Uability  attaches  to  the  mortgagor,  and  the  mort- 
gagee's remedy  must  be  confined  to  the  land,  and  this  is  so 
declared  by  many  codes.' 

But  the  mortgagor  in  possession  is  liable  upon  covenants 
running  with  the  land. '  An  express  covenant  to  pay  the 
debt  makes  the  mortgagor  personally  liable.'  But  express 
recitals  in  the  mortgage  may  make  him  personally  hable, 
as  the  unqualified  admission  of  his  indebtedness. ' 

§  850.  Eelative  Eights  as  to  Mortgagee. — In  those 
States  where  it  is  held  that  the  mortgage  conveys  the  legal 
estate,  defeasible  on  performance  of  the  condition,  the 
right  of  immediate  possession  is  given  to  the  mortgagee, 
unless  by  the  term  of  the  mortgage  possession  is  reserved 
in  the  mortgagor.'  And  in  these  States,  if  the  mortgagor 
is  left  in  possession  he  is  regarded,  for  most  purposes,  as 
the  owner  and  takes  the  rents  and  profits."  Though  the 
mortgage  does  not  state  in  express  terms  that  the  mort- 
gagor shall  remain  in  possession,  yet  recitals  in  the  mort- 
gage may  imply  that   such  is  the  contract.'"    So  if  the 

'Severances.  Griffith,  3  Lans.  (N.  T.)  38;  Coleman  v.  Van  Rensselaer,  44 
How.  Pr.  (N.  Y.)  368. 

•Hickox  V.  Lowe,  lOCal.  197;  Dougherty «.  McColgan,  6  Gill.  &  J.(Md.)  375. 

'Brookings  v.  White,  49 Me.  479;  Mitchell  v.  Burnham,  44  Me.  386. 

*Cal.  Civil  Code,  sect.  3938;  Mich.  Comp.  L.  1871,  sect.  4308;  Miun.  Gen. 
L.  1866,  ch.  40,  sect.  6;  New  York,  3  Rev.  Stat.  p.  1119;  Wyo.  Comp.  Laws, 
1876,  ch.  3,  sect.  5,  6. 

*  Trustees  v.  Streeter,  64  N.  H.  106. 

*  Brown  v.  Cascaden,  43  Iowa,  103;  Newbury  v.  Rutter,  38  Iowa,  179. 
'  Elder  v.  Rouse,  15  Wend.  (N.  Y.)  318. 

8  Morse  ».  Whitcher,  64  N.  H.  591;  Brastow  v.  Barrett,  83  Me.  456;  Watford 
«.  Gates,  57  Ala.  390;  Youngman  v.  Railroad  Co.,  65  Pa.  St.  278. 

'  Anderson  v.  Strauss,  98  111.  485. 

"•McMillan  v.  Otis,  74  Ala.  560;  Soper  v.  Guernsey,  71  Pa.  St.  319;  Lamb 
v.  Poss,  31  Me.  340;  Bryan  s.  Erskine,  55  Me.  153, 156;  Wales «.  Mellen,  IGray 
<Mass.),  513. 
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mortgagee  takes  a  lease  of  the  premises,  it  shows  that  the 
mortgagor  was  to  keep  the  possession. '  Of  course  in  those 
States  where  a  mortgage  is  a  mere  lien,  and  the  mortgagee 
has  no  right  of  possession  until  default  or  foreclosure,  the 
question  of  possession  is  regulated  by  statute. 

§  851.  Eents  and  Profits. — So  long  as  the  mortgagor 
has  the  rightful  possession,  substantially  the  legal  title  to 
the  mortgaged  premises,  both  at  law  and  in  equity,  is  in 
the  mortgagor  during  the  life  of  the  mortgage.  His 
right  to  use  and  occupy  the  mortgaged  premises  carries 
with  it  the  right  to  the  proceeds  of  such  use,  until  he  is 
divested  of  the  title." 

Although  the  mortgagee  has  the  right  to  the  possession, 
if  he  does  not  exercise  it,  he  cannot  claim  the  profits.  If 
he  sees  fit  to  exercise  the  right,  he  thereupon  becomes 
entitled  to  the  earnings  and  to  all  damages  that  may  be 
done  to  the  premises.'  The  same  rule  applies  to  leasehold 
property.* 

Ordinarily,  a  purchaser  at  a  decretal  sale  for  satisfying  a 
mortgage  debt,  is  entitled  to  rents  from  the  date  of  the 
execution  and  delivery  of  the  commissioner's  or  master's 
deed;'  before  such  delivery  the  mortgagor  takes  the  rent 
when  in  possession." 

Statutory  provisions,  prohibiting  a  mortgagee  from  tak- 
ing possession,  apply  to  a  mortgage  in  the  form  of  an  abso- 
lute deed. '  However,  this  is  denied  by  other  courts, '  thus 
presenting  an  irreconcilable  conflict. 

'  Newall  «.  "Wright,  3  Mass.  138. 

i'Hardia  v.  Hardin,  34  S.  Car.  77;  Taliaferro  v.  Gay,  78  Ky.  496;  Argall  v. 
Pitts,  78  N.  Y.  339;  Teal  ».  Walker,  111  U.  S.  243;  WooUey  v.  Holt,  14  Bush. 
(Ky.)  788;  Leeds  v.  QifEord,  41  N.  J.  Eq.  464;  Wooten  v.  Bellinger,  17  Fla. 
289;  FriersoQ  ■».  Blanton,  1  Baxt.  (Tenn.)  273;  Cheltoa  v.  Green,  65  Md.  272; 
Coffey  V.  Hunt,  75  Ala.  236;  Boston  Bank  ®.  Reed,  8  Pick.  (Mass.)  450;  Noyes 
n.  Rich,  52  Me.  115;  Wathen  «.  Glass,  54  Miss.  883. 

3  .Morse  v.  Wliitcher,  64  N".  H.  591. 

^Childs  ».  Kurd,  82  W.  Va.  66. 

=  Taliaferro  v.  Gay,  78  Ky.  496. 

8  Hunter  «.  Hays,  7  Biss.  C.  C.  363;  Gelston  «.  Burr,  11  Johns.  (N.  Y.)  482; 
Barrett  v.  Blackmar,  47  Iowa,  565;  Seckler  v.  Delfs,  25  Kans.  159;  Argall  v. 
Pitts,  78  N.  Y.  239. 

1  Jackson  v.  Lodge,  36  Cal.  28;  Thompson  ».  Hickey,  8  Abb.  N.C.  (N.  Y.)  159. 

« Allen  V.  Frost,  62  Ga.  659  ;    Richards  v.  Crawford,  50  Iowa,  494;  Jef- 
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§  852.  Adverse  Possession. — Possession  of  the  mort- 
gagor or  his  privies,  inchidiug  his  grantees  with  notice, 
will  not  be  adverse,  nor  bar  an  action  by  the  mortgagee 
for  foreclosure  or  for  possession  of  the  land,  unless  there 
has  been  an  open  and  explicit  disavowal  and  disclaimer  of 
holding  under  the  mortgagee's  title,  and  assertion  of  title 
in  the  holder  brought  home  to  the  mortgagee." 

The  mortgagor's  possession  at  common  law  is  consistent 
with,  and  subordinate  to,  the  right  and  title  of  the  mort- 
gagee.' 

In  those  States,  where  a  mortgage  at  law  and  in  equity 
is  a  mere  lien,  the  theory  of  any  conveyance  of  legal  title 
to  the  mortgagee,  either  actual  or  technical,  existing  by 
virtue  of  a  mortgage,  is  entirely  antagonistic  to  both  the 
spirit  and  letter  of  the  law.  So  there  can  be  no  basis  for 
an  analogy  to  legal  action  for  the  recovery  of  real  prop- 
erty as  to  adverse  title  between  the  mortgagor  and  the 
mortgagee.'  So,  the  question  of  adverse  possession  cannot 
arise  at  all  in  favor  of  a  mortgagor  in  possession  against  a 
mortgagee  in  those  States  where  the  mortgagee's  interest 
is  considered  a  mere  chattel  interest  and  not  an  interest  iu 
the  land. 

§  853.  Mortgagor's  Remedies.— At  common  law  the 
mortgagor  cannot  recover  in  ejectment  against- the  mort- 
gagee in  possession  after  breach  of  the  condition,  or  against 
persons  holding  possession  under  the  mortgagee."  So  long 
as  there  is  any  settlement  to  be  made  between  the  parties, 
the  mortgagor  must  go  into  equity.'  However,  in  Penn- 
sylvania, a  mortgagor  may  bring  ejectment  against  a  mort- 

fery  ».  Hursh,   43  Mich.  563;  Brophy  Mining  Co.  ■».  Mining  Co.,    15   Nev. 
101. 

'  Benton  County  v.  Czarlinsliy,  101  Mo.  275;  Harding  v.  Durand,  36  III. 
App.  338;  Gaffard  v.  Strauss,  8)  Ala.  283;  Wbiltington  v.  Flint,  43  Ark.  504; 
Medley  v.  Elliott,  62  111.  533  Compare  Wilkinson  v.  Flowers,  37  Miss.  579; 
Nevitt  V.  Bacon,  33  Miss.  313. 

'Doyle  J).  Mellon,  15  R.  I.  533;  Jamison  v.  Perry,  38  Iowa,  14;  Seeley  v. 
Manning,  37  Wis.  574;  Tuckers.  Keeler,  4  Vt.  161. 

'Jordan  v.  Sayre,  24  Fla.  1. 

^Brobst  V.  Brock,  10  Wall  (U.  8.)  519;  Oldham  ».  Pfleger,  84  111.  102. 

'Woods  «.  Woods,  66  Me.  206;  Edwards  v.  Ins.  &  Loan  Co.,  21  Wend. 
(NY.)  467. 

Ill 
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gagee  in  possession,  and  the  action  will  be  treated  as  a 
substitute  to  redeem,  and  equitable  principles  applied.' 

In  those  States  where  a  mortgage  is  a  mere  lien,  if  the 
mortgagor  puts  the  mortgagee  into  possession,  he  cannot 
be  ejected  so  long  as  his  possession  is  rightful." 

At  common  law  the  title  remains  in  the  mortgagee  after 
the  debt  is  paid,  if  not  paid  till  after  the  law  day,'  and  the 
mortgagor  cannot  set  up  payment  in  ejectment  proceed- 
ings until  a  discharge  is  legally  made.'  Until  the  mort- 
gagor redeems  he  is  a  stranger  to  the  title  at  common  law.' 
Neither  does  an  action  of  trespass  lie  in  favor  of  the  mort- 
gagor against  the  mortgagee.' 

§  854.  Relative  Rights  as  to  Third  Persons.— As  to 
third  persons  the  mortgagor  in  possession  has  the  same 
rights  as  if  there  was  not  a  mortgage  on  the  land.'  He 
has  the  right  to  the  absolute  control  of  the  income  of  the 
property  prior  to  the  institution  of  proceedings  to  fore- 
close,' so  long  as  he  does  not  commit  waste.'  No  third 
person  can  interfere  with  the  land  or  his  enjoyment  of  it, 
and  claim  justification  because  the  land  is  mortgaged." 
He  may  recover  for  waste  committed  by  third  parties," 
and  maintain  ejectment  against  a  stranger  who  has  entered 
wrongfully." 

§  855.  Improvements. — Money  expended  in  improve- 
ments by  the  mortgagor  upon  the  mortgaged  premises,  or 
by  his  grantee  subsequent  to  the  mortgage  cannot  be  a 

'  Wells  «.  Van  Dyke,  109  Pa.  St.  330;  Brobst  v.  Brock,  10  Wall.  (U.  S.)  519. 

'  Newton  «.  McKay,  30  Micb.  380;  Preston  ».  Young,  46  Mich.  103,  107. 

'Chamberlain®.  Thompson,  10  Conn.  343;  Crosse.  Robinson,  21  Conn.  379. 

^Dotou  V.  Bussell,  17  Conn.  146. 

'Savage  v.  Dooley,  36  Conn.  411. 

«Furbush  v.  Goodwin,  39  N.  H.  331;  Howe  v.  Lewis,  14  Pick.  (Mass.)  329; 
Wilson  v.  Ring,  40  Me.  116;  Jones  v.  Smith,  79  Me.  447. 

'  Hall  V.  Lance,  35  111.  377;  Bird  v.  Decker,  64  Me.  550;  Ellison  i>.  Daniels, 
11  N.  H.  274. 

*  Central  Trust  Co.  v.  Railroad  Co.,  30  Fed.  Rep.  333. 

» Kimball  ®.  Steam  Mill  Co.,  55  Me.  494. 

"•Denby  v.  Mellgrew,  58  Ala.  147. 

"  Bird  V.  Decker,  64  Me.  550;  Abney  d.  Austin,  6  111.  App.  49. 

">  Bartlett  v.  Borden,  13  Bush.  (Ky.)  45;  Stinson  v.  Ross,  51  Me.  556;  Duval 
D.  McLoskey,  1  Ala.  708. 
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lien  prior  to  that  of  the  mortgage.'  And  where  land  is 
sold  and  conveyed  by  mortgage,  the  improvements  consti- 
tute a  part  of  the  realty,  irrespective  of  the  question  by 
whom  made;  the  improvements  are  clearly  subject  to  the 
lien  of  the  mortgage  as  the  land  upon  which  they  are 
made."  This  rule  holds  the  same  as  to  third  persons  with 
notice,  who  may  erect  improvements  upon  the  land  with  the 
consent  of  the  mortgagor; '  or  who  furnishes  materials  and 
labor.*    The  same  rule  applies  to  corporations.' 

§  856.  Kemedies  Against  Mortgagor  for  Waste — In 
Equity. —  Courts  of  equity  will  interfere  to  prevent  the 
commission  of  waste  by  the  mortgagor  in  possession.  This 
interference  is  based  upon  two  grounds:  1.  The  right  of  the 
mortgagee  to  the  protection  of  the  entire  security  unim- 
paired during  the  life  of  the  mortgage."  As  between  the 
mortgagor  and  mortgagee  the  latter  is  deemed  in  law  the 
owner  of  the  fee  and  as  such  entitled  to  protection.' 

And  where  the  mortgage  is  considered  but  a  lien,  the 
mortgagee  is  entitled  to  protection  of  equity  against  the 
commission  of  waste.' 

The  mortgagor  in  possession  may  exercise  all  acts  of 
ownership,  if  he  does  not  impair  the  security;'  he  must 
not  depreciate  the  value  of  the  premises  and  render  the 
security  insufficient. "  The  ordinary  remedy  for  the  mort- 
gagee against  the  mortgagor  to  protect  the  premises  is  by 
bringing  a  bill  in  equity  for  injunction." 

'Martin  v.  Beatty,  54111.  100;  Asher  «.  Mitchell,  9  111.  App.  335;  Baird  v. 
Jackson,  98  111.  78;  Wharton  i>.  Moore,  84  N.  Car.  479. 

'Rice  «.  Dewey,  54  Barb.  (N.  Y.)  455;  Union  Water  Co.  v.  Murphy,  22  Cal. 
621;  Childs  V.  Dolan,  5  Allen  (Mass. J,  319. 

^  Coleman  v.  Witherspoon,  76  Ind.  285;  Catterlin  v.  Armstrong,  79  Ind.  514; 
Frierson  v.  Blanton,  1  Baxt.  (Tenn.)  272. 

*  Holmes  v.  Morse,  50  Me.  102. 

'  Booraem  v.  Wood,  27  N.  J.  Eq.  371. 

'Nelson  v.  Pinegar,  30  111.  473. 

'Nelson  v.  Pinegar,  30  111.  473. 

'Brady  «.  Waldron,  2  Johns.  Ch.  (N.  Y.)  148;  Clapp  v.  Spokane,  53  Fed. 
Bep.  815. 

•Kekewich  «.  Marker,  3  Mac.  &  G.  311. 

'"Ensign  «.  Colburn,  11  Paige  (N.  Y.),  503;  Bunker  v.  Locke,  15  Wis. 
635. 

"  Cooper  V.  Davis,  15  Conn.  556;  Verner  o.  Betz,  46  N.  J.  Eq.  256;  Yander- 
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While  some  authorities  hold  that  the  mortgagee  is  entitled 
to  injunction,  restraining  any  acts  of  waste  by  the  mort- 
gagor in  possession  which  may  diminish  the  value  of  the 
mortgaged  property,  yet  the  great  weight  of  authority  is 
to  the  effect  that  equity  will  not  interfere  in  such  cases 
unless  the  acts  complained  of  are  such  as  may  render  the 
security  insufficient  for  the  satisfaction  of  the  debt,  or  of 
doubtful  security.' 

In  other  cases,  the  courts  in  stating  the  ground  upon 
which  equity  will  interfere,  seem  to  regard  it  as  a  necessary 
condition  that  the  sufficiency  of  the  security  be  threatened.' 

The  rule  is  well  settled  that  when  the  mortgagor  is  com- 
mitting waste  which  impairs  the  security,  or  renders  it  in- 
sufficient, chancery,  at  the  suit  of  the  mortgagee,  will  re- 
strain him  by  injunction.' 

857.  Eemedy  at  Law. — Where  property  is  severed  from 
the  land  so  as  to  become  a  chattel,  it  still  belongs  to  the 
owner  of  the  land,  who,  under  the  common  law,  is  the 
mortgagee;  the  mortgagee  having  such  interest  in  the  land, 
and  the  actual  or  constructive  possession  of  the  land  may 
maintain  an  action  for  the  value  of  the  article,  or  an  action 
for  the  specific  chattel,*  as  replevin.*  However,  this  rule  is 
not  the  law  of  several  of  the  States  and  replevin  will  not  lie 
for  a  severed  part  of  the  realty.' 

Under  the  common  law,  after  a  condition  broken,  the 
right  o'f  possession  immediately  accrues  to  the  mortgagee,' 

slice  V.  Knapp,  30  Kans.  647;  Hampton  v.  Hodges,  8  Yes.  105;  Goodman  » 
Kine,  8  Beav.  379;  Moses  v.  Johnson,  88  Ala.  517. 

'  Coker  v.  Whitlock,  54  Ala.  180;  Moriarty  v.  Ashworth,  43  Minn.  1;  Moses 
«.  Johnson,  88  Ala.  517;  Buckout  v.  Smfz,  37  Cal.  433;  Vanderslice  v.  Knapp, 
30  Kans.  6i7;  Harris  «.  Bannon,  78  Ky.  568;  King  ».  Smith,  2  Hare,  239; 
Humphreys  i).  Harrison,  1  Jac.  &  W.  581;  Dorr  v.  Dudderar.  88  111.  107. 

'Cooper  1).  Davis,  15  Conn.  556;  Hastings  v.  Perry,  30  Vt.  272;  Fairbanks  v. 
Cudworth,  33  Wis.  358. 

'Sullivan  v.  Rabb,  86  Ala.  433;  Downing  «.  Palmateer,  1  Mon.  (Ky.)  64; 
Robinson  v.  Preswick,  1  Ed.  Ch.  (N.  Y.)  246;  Moses  v.  Johnson,  88  Ala.  517. 

<  Holland  i>.  Hodson,  L.  R.  7  C.  P.  338. 

'  Waterman  «.  Matteson,  4  R.  I.  539;  Dorr  v.  Dudderar,  88  111.  107;  Hemen- 
way  V.  Bassett,  13  Gray  (Mass.;,  378;  Latham  v.  Blakely,  70  N.  Car.  368,  Goff 
V.  O'Conner,  16  111.  431;  Thomas  v.  Crofut,  14  N.  Y.  474. 

«8ee  Clark  v.  Reyburn,  1  Kans.  381 ;  Kircher  v.  Schalk,  39  N.  J.  L.  335. 

'Hapgood  1).  Blood,  11  Gray  (Ma-s.),  400. 
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and  as  an  incident  to  ■  this  right  of  possession  follows  the 
right  to  bring  trespass  for  an  injury  to  the  freehold.'  In 
those  States  where  a  mortgage  is  a  mere  lien,  tlie  interest 
of  the  mortgagee  is  contingent  and  may  be  defeated  by 
payment,  and  is  not  such  an  interest  as  will  sustain  tres- 
pass for  waste,"  unless  there  is  fraud  or  a  deficiency  caused 
by  the  waste.' 

If  the  mortgagor  cuts  timber  after  condition  broken  and 
leaves  it  upon  the  ground  until  the  mortgagee  takes  pos- 
session, and  then  removes  it,  he  is  liable  in  trespass,  trover 
or  in  an  action  on  the  case  in  the  nature  of  waste." 

In  those  States  where  a  mortgage  is  a  mere  lien  a  pur- 
chaser taking  timber  from  the  mortgaged  premises  without 
notice  is  not  liable  to  the  mortgagee.'  It  is  held  in  New 
York  that  the  purchaser  is  liable  if  he  has  an  intent  to  in- 
jure the  mortgagee;'  but  in  other  of  these  States  the  mort- 
gagee is  not  entitled  to  the  timber  cut  from  the  mortgaged 
land  until  foreclosure.' 

§  858.  Emblements. — As  regards  crops  growing  on  the 
mortgaged  premises  at  the  time  of  the  foreclosure  sale,  it 
is  the  general  rule  that  the  doctrine  of  emblements  does 
not  apply,  and  that  such  crops  properly  belong  to  the 
purchaser  at  the  forclosure  sale,  in  case  there  is  no  re- 
demption.' 

If  the  mortgagor  removes  the  emblements  pending  strict 
foreclosure,  the  value  of  them  may  be  included  in  the 
damages  awarded  the  mortgagee." 

'  Linscott  V.  Weeks,  73  Me.  506;  Mosher  v.  Vehue,  76  Me.  469;  Atkinson  v. 
Hewitt,  63  Wis.  396;  Sanders  ».  Reed,  13  N.  H.  558;  Harris  v.  Haynes,  34  Vt. 
330;  Mitchell  v.  Bogan,  11  Rich.  (S.  Car.)  686. 

'Peterson  v.  Clark,  15  Johns.  (N.  Y.)  305;  Pueblo,  etc.  Railroad  Co.  v. 
Beshoar,  8  Colo.  33. 

^Tomlinson  v.  Thompson,  37  Kans.  70;  Rose  v.  Rose,  53  Mich.  585,  587. 

*Langdon  v.  Paul,  32  Vt.  305;  Hagar  v.  Brainerd,  44  Vt.  294.  See,  also, 
Smith  V.  Moore,  11  N.  H.  55;  Searle  v.  Sawyer,  127  Mass.  4U1;  In  re  Bruce, 
9  Ben.  D.  C.  236. 

'Wilson  V.  Maltby,  59  N.  Y.  126. 

•Van  Pelt  v.  McGraw,  4  N.  Y.  110. 

'  Adams  ».  Corriston,  7  Minn.  456. 

'  Crews  V.  Pendleton,  1  Leigh  (Va.),  397;  Wallace  v.  Oherry  32  Mo.  App. 
436. 

'  Aldrich  v.  Reynolds,  1  Barb.  Ch.  (N.  Y.)  613. 
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After  severance  of  the  crops,  the  mortgagor  in  posses- 
sion, they  belong  to  him,'  unless  the  time  of  redemption 
has  expired  before  severance." 


Article  5. 
Rights  of  the  Mortgagee. 

§  859.  Mortgagee's  Interest  Passes  to  §  861.  The  Mortgagee  May  Purchase 
His  Administrator.  the  Equity  of  Redemption. 

§  860.  Tenants  in  Common  and  Joint  §  863.  Mortgagee  in  Possession. 
Tenants. 

§  859.  Mortgagee's  Interest  Passes  to  His  Adminis- 
trator.— Though  at  common  law  the  legal  title  to  the 
mortgaged  lands  on  the  death  of  the  mortgagee  descends 
to  his  heirs,  they  hold  it  in  trust  for  the  administrator  as 
an  incident  to  the  debt;  and  the  administrator  may  release 
the  mortgage,  or  transfer  it  by  an  assignment  of  the  debt.' 
The  mortgage  itself  is  a  mere  chose  in  action  and  devolves 
upon  the  personal  representatives  of  the  mortgagee  in  event 
of  his  death. '  But  of  course  the  legal  title  or  estate  descends 
to  his  heirs;  it  is,  however,  a  mere  dry,  naked,  legal  es. 
tate,  subsisting  only  for  the  purpose  of  keeping  the  mort- 
gage ahve  as  a  security  for  the  debt,  and  is  held  in  trust 
by  the  heir,  for  the  benefit  of  the  personal  representative, 
to  whom  the  debt  passes  as  an  asset."  The  personal  repre- 
sentative may  handle  the  mortgage  in  the  same  manner  as 
the  mortgagee  could  if  living,"  and  this  is  declared  by  stat- 
ute in  some  of  the  States.' 

■Rankin  v.  Kinsey,  7111.  App.  315;  Welp  ®.  Gunther,  48  Wis.  543;  Wood- 
ward V.  Pickett,  8  Gray  (Mass.),  617;  Cooper  ».  Cole.  38  Vt.  185;  Allen  v.  Bl- 
derkin,  63  Wis.  627;  Toby  v.  Reed,  9  Conn.  216. 

« Perley  ».  Chase,  79  Me.  519. 

3  Baldwin  v.  Hatchett,  56  Ala.  461;  Collamer  v.  Langdon,  29  Vt.  82;  Conner 
V.  Whitmore,  53  Me.  185. 

*  Wilson  V.  Troup,  3  Cow.  (N,  Y.)  195;  Scott  v.  McFarland,  13  Mass.  309; 
Knox  v.  Easton,  38  Ala.  345. 

'  Taft  V.  Stevens,  3  Gray  (Mass.),  504. 

'Collamer  v.  Langdon,  39  Vt.  33. 

'Ohio  Rev.  Stat.  1880,  sect.  6070;  Wis.  Rev.  Stat.  1878,  sect.  3829;  Mass. 
Gen.  Stat.  ch.  96,  sects.  9,  10. 


§§  860-861]       RIGHTS  OF  PARTIES  BEFORE  DEFAULT.  887 

The  assignment  of  a  mortgage  cannot  be  made  by  the 
heir; '  and  when  devised  it  passes  only  as  a  bequest  of  per- 
sonal property.' 

§  860.  Tenants  in  Common  and  Joint  Tenants.— Where 
a  mortgage  is  given  to  two  or  more  mortgagees  jointly,  but 
to  secure  the  amount  of  the  separate  indebtedness  of  the 
mortgagor  to  each  of  them,  they  take  as  tenants  in  com- 
mon, '  each  having  an  undivided  interest  in  proportion  to 
his  claim;  therefore,  the  fact  that  the  mortgage  is  void  as 
to  one  of  the  mortgagees  as  against  his  creditors  does  not 
affect  the  validity  as  to  the  others.*  Each  takes  an  undi- 
vided interest  as  tenant  in  common  of  the  property  conveyed 
by  the  mortgage  in  proportion  to  the  respective  debts,'  and 
each  may  enforce  his  claim  according  to  law,"  and  his  per- 
sonal representative  may  enforce  the  lien  after  his  death.' 

So  the  estate  may  be  held  as  a  joint  tenancy.  Thus,  a 
mortgage  made  to  partners  to  secure  a  joint  debt  is  a  joint 
tenancy,  because  the  debt  itself  vrould,  in  case  of  death  of 
one  partner,  vest  in  the  survivor  for  the  purpose  of  collec- 
tion, so  that  the  mortgage  secufity  may,  by  the  doctrine 
of  survivorship,  accompany  the  debt.'  By  foreclosure  of 
such  mortgage  the  estate  will  be  a  tenancy  in  common." 

The  estate  of  mortgagees  holding  as  tenants  in  common 
is  not  subjected  to  partition.'" 

§  861.  The  Mortgagee  May  Purchase  the  Equity  of 
Eedemption  — The  mortgagee  may  become  the  purchaser 

'  Douglass  V.  Durin,  51  Me.  121. 

'Martin  v.  Smith,   134  Mass.  111. 

•Farwell  v.  Warren,  76  Wis.  537;  Brown  v.  Bates,  55  Me.  530;  Donnels  b. 
Edwards,  2  Pick.  (Mass.)  617. 

^Farwell  v.  Warren,  76  Wis.  537. 

5  Donnels  v.  Edwards,  3  Pick.  (Mass  )  617;  Tyler  v.  Taylor,  8  Barb.  (TST.  Y.) 
585;  Howard  v.  Chase,  104  Mass.  349;  Alderson  v.  Schulze,  64  Wis.  460;  Bur- 
nett V.  Pratt,  33  Pick.  (Mass.)  556. 

« Burnett  v.  Pratt,  33  Pick.  (Mass.)  556;  Gilson  «.  Gilson,  2  Allen  (Mass.),  115. 

'Kinsley  v.  Abbott,  19  Me.  430;  Smith  v.  Trenton  Delaware  Palls  Co.,  4  N. 
J.  Eq.  505. 

8  Appleton  V.  Boyd,  7  Mass.  131;  Williams  v.  Hilton,  35  Me.  547. 

'Goodwin  v.  Richardson,  11  Mass.  469;  Johnson  v.  Brown,  31  N.  H.  405; 
Rigden  v.  Vallier,  3  Ves.  Sr.  353;  Tyler  v.  Taylor,  8  Barb.  (N.  Y.)  585. 

'»Ewer  v.  Hobbs,  5  Met.  (Mass.)  1. 
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of  the  equity  of  redemption,  if  he  does  not  use  his  power 
over  the  estate  to  induce  the  mortgagor  to  part  with  it." 
The  mortgagee  is  under  no  obligation  to  protect  the  equity 
of  redemption,  and  under  circumstances  showing  a  bona 
fide  purchase,  and  that  no  unconscionable  advantage  was 
taken,  has  a  right  to  purchase  it.  And  where  such  a  sale 
to  the  mortgagee  is  fair  under  all  the  circumstances,  it  will 
be  sustained.'  But  if  good  faith  has  not  been  used  in  the 
purchase  of  the  equity  of  redemption  by  the  mortgagee 
the  sale  will  be  set  aside.' 

§  862.  Mortgagee  in  Possession. — The  mortgagee  in 
possession  must  use  reasonable  diligence  in  taking  care  of 
the  income  of  the  premises,"  and  is  then  only  chargeable 
with  the  receipts  actually  coming  to  him.'  In  some  States 
he  may  have  a  compensation  for  the  care  and  manage- 
ment." But  he  is  not  allowed  any  compensation  for  his 
personal  trouble  in  taking  care  of  the  estate  and  rent- 
ing it,  when  such  allowance  would  facilitate  usury  and 
oppression.'  He  must  use  the  rents  and  profits  to  de- 
crease the  mortgage  debt.'  The  mortgagee  in  possession 
may  lawfully  take  down  and  carry  away  buildings  erected 

'Hinkley  v.  Wheelwright,  29  Md.  348;  Russell  «.  Southard,  12  How.  (U.  S.) 
154;  Villa  ».  Rodriguez,  12  Wall.  (U.  S.),  333,  339;  Walker  «.  Bank  (Del.),  10 
At.  Rep.  94. 

2  Knight  «.  Majoribanks,  2  Mac.  &  6.  10;  Dennis  v.  Tomlinson,  49  Ark.  568; 
Ten  Eyck  t>.  Craig,  63  N.  Y.  406;  West  v.  Reed,  55  111.  2i2;  Hyndman  v. 
Hyndman,  19  Vt.  1;  Green  ».  Butler,  36  Cal.  595;  Peugh  i>.  Davis,  96  U.  S.  333; 
Thompson  ».  Lee,  31  Ala.  393;  Trull  v.  Skinner,  17  Pick.  (Mass.)  213;  Blythe 
v.  Richards,  10  Serg,  &  R.  (Pa.)  261;  Harrison  -o.  Roberts,  6  Fla.  711.  Com- 
pare Whitehead  v.  Hellen,  76  N.  Car.  99;  Lee  ».  Pearce,  68  N.  Car.  76;  Mc- 
Leod  v.  Bullard,  84  N.  Car.  515,  531;  Jones  «.  Blake,  33  Minn.  863. 

8  Webb  ».  Rorke,  2  Sch.  &  Lefr.  661;  Ford  «,  Olden,  L.  R.  3  Eq.  461; 
Russell  «.  Southard,  13  How.  (U.  S.)  154. 

■•Moshier  «.  Norton,  100  III.  63;  Gresham  jj.  Ware,  79  Ala.  199;  Scruggs  v. 
Railroad  Co.,  108  U.  S.  375;  ShaefEer».  Chambers,  6  N.  J.  Eq.  548. 

'  Brown  v.  Bank,  148  Mass.  300;  Lockhard  ».  Hendrickson  (N.  J.),  35  At. 
Rep.  513;  Murdock  v.  Clarke,  90  Cal.  437;  Atkins  b.  Tutwiler,  98  Ala. 
139. 

« Brown  ».  Bank,  148  Mass.  300. 

^  Snow  «.  Warwick  Inst.,  17  R.  I.  66.  See,  also.  Miller  v.  Curry,  134  Ind. 
48. 

^Harrill  v.  Stapleton,  55  Ark.  1;  Jefferson  «.  Edrington,  53  Ark.  545;  Swegle 
t.  Belle,  30  Oreg.  333;  Clark  «.  Clark,  63  N.  H.  367. 
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by  him,  not  so  connected  with  the  soil  that  they  cannot 
be  removed  without  injury  to  it.' 

He  cannot  be  allowed  for  improvements  except  for 
necessary  repairs,"  except  when  agreed  to  by  the  mort- 
gagor.' A  third  person  cannot  erect  improvements  on  the 
land  by  agreement  with  the  mortgagor  that  will  affect  the 
interest  of  the  mortgagee  in  possession.* 


Article  6. 
Assignment  of  Mortgage  and  Debt. 

§863.  At  Common  Law  Must  be  by    §865.  Assignment    of    Notes  — In 
Deed.  Equity. 

§  864.  What    Constitutes  an  Assign- 
ment. 

§  863.  At  Common  Law  Must  Be  By  Deed. — An  assign- 
ment of  a  mortgage  at  common  law  must  be  by  such  a  con- 
veyance in  form  and  words  as  is  required  to  convey  the  legal 
title  to  land  in  ordinary  deeds.' 

The  assignee  of  a  mortgage,  in  those  States  where  the 
recording  laws  do  not  apply  to  assignments  of  mortgages, 
should  immediately  inform  the  mortgagor  of  the  transfer, 
so  that  he  will  no  longer  pay  to  the  assignor  or  mortgagee; 
because  such  payments,  in  good  faith,  would  be  valid.  ° 

When  there  is  no  law  authorizing  the  recording  of  the 
assignment  of  a  mortgage,  such  record,  if  made,  is  not 
notice  to  subsequent  purchasers  and  mortgagees  in  good 
faith.'    In  many  of  the  States  the  recording  acts  apply  to 

'  Coolie  V.  Cooper,  18  Oreg.  148. 

»  Robertson  v.  Read,  53  Ark.  381. 

^Harril]  v.  Stapleton,  55  Ark.  1. 

■»  Meagher  v.  Hayes,  153  Mass.  228. 

'Adams  v.  Parker,  12  Gray  (Mass  ),  53;  Smith  v.  Kelley,  27  Me.  237;  San. 
ders  V.  Cassady,  86  Ala.  246;  Torrey  v.  Deavitt,  53  Vt.  381;  Henderson  v.  Pil- 
grim. 23  Tex.  464,  478. 

« Perkins  v.  Matteson,  40  Kans.  165;  Union  0  allege  ».  Wheeler,  61  N.  Y.  88, 
111;  Johnson  v.  Carpenter,  7  Minn.  176;  Horstman  v.  Gerker,  49  Pa.   St.  383. 

'  Reeves  v.  Hayes,  95  Ind.  531;  Purdy  v.  Huntington,  43  N.   Y.  384;  Bam- 
berger V.  Geisen,  34  Oreg.  303. 
112 
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the  recoi'ding  of  assignments  of  mortgages.  In  those 
8tates  it  is  settled  that  unrecorded  assignments  of  mort- 
gages are  void  as  against  subsequent  purchasers,  whose  in- 
terest may  be  affected  thereby,  and  whose  conveyances 
are  duly  recorded.' 

§  864.  What  Constitutes  an  Assignment.  —  In  strict 
conformity  with  the  theory  that  the  mortgagee  has  no 
estate  in  land,  but  a  mere  lien  as  security  for  his  debt,  it  is 
held  that  a  conveyance  by  the  mortgagee  before  foreclosure, 
without  an  assignment  of  the  debt,  is,  in  law,  a  nullity.* 
But  this  rule  may  be  modified  in  this,  that  when  the  mort- 
gagee has  lawful  possession,  or  when  not  in  possession,  but 
the  condition  has  been  broken,  a  conveyance  or  assignment 
of  the  mortgaged  premises  would  be  valid  to  transfer 
the  right  of  possession.' 

But  at  common  law,  if  the  mortgagee  conveys  the  land 
without  assigning  the  debt  to  the  grantee,  the  latter  would 
hold  the  legal  title  as  trustee  for  the  holder  of  the  mort- 
gage debt.'  The  assignee  holds  the  interest  at  the  will  and 
disposal  of  the  creditor  who  holds  the  bond.' 

When  the  mortgagee  is  in  possession,  his  conveyance  of 
the  mortgaged  property  is  regarded  as  passing  his  interest 
in  the  mortgage,  although  no  mention  in  terms  is  made  of 
the  debt.  °  The  possession  of  the  mortgagor  by  oral  agree- 
ment has  no  force  against  the  assignee  of  the  mortgage.' 

'  Bacon  B.  Van  Sohoonhoven,  87  N.  Y.  446;  Swartz  v.  Leist,  13  Ohio  St. 
419;  Yerger  v.  Barz,  56  Iowa,  77;  Henderson  ».  Pilgrim,  23  Tex.  464;  Reeves 
V.  Hayes,  95  Ind.  521;  Pritchard  v.  Kalamazoo  College,  82  Mich.  587;  Shot- 
well  V.  Matthews  (N.  J.),  31  At.  Rep.  1067;  Brewster  ».  Carnes,  103  N.  Y. 
557. 

'  Jackson  i).  Curtis,  19  Johns.  (N.  Y.)  335;  Swan  ».  Yaples,  35  Iowa,  248; 
Peters  v.  Bridge  Co.,  5  Cal.  335;  Carter  v.  Bennett,  4  Fla.  283 ;  Jordan  v.  Sayre, 
34  Pla.  1;  Hamilton  «.  Browning,  94  Ind.  243;  Bailey  v.  Gould,  "Walk.  (Mich.) 
478;  Cleveland  v.  Cohrs,  10  S.  Car,  234;  O'Mulcahy  «.  Holley,  28  Minn,  31. 

'Campbell  v.  Birch,  60  K.  Y.  314;  Welsh  «.  Phillips,  54  Ala.  309;  Pickett ». 
Jones,  63  Mo.  195. 

*  Barnard  v.  Eaton,  3  Cush.  (Mass.)  304;  Sanger  v.  Bancroft,  13  Gray  (Mass.), 
367;  Barrett  v.  Hinckley,  134  111.  32,  46. 

'  Jackson  v.  Willard,  4  Johns.  (N.  Y.)  40. 

« Rodriguez  v.  Haynes,  76  Tex.  335;  Cooke  ».  Cooper,  18  Oreg  142;  Hill  v. 
Moore,  40  Me.  515,  535;  Weeks  v.  Eaton,  15  N.  H.  145. 

'  Downing  v.  Sullivan,  64  Conn.  1. 
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If  the  mortgagor,  ignorant  of  the  assignment,  pays  the 
mortgage  debt  to  the  mortgagee  without  demanding  the 
note,  he  does  it  at  his  peril,  and  he  is  not  entitled  to  can- 
cellation when  the  note  has  been  properly  assigned ;'  as  the 
assignee  of  the  mortgage  and  note  owes  no  duty  to  the 
mortgagor  to  inform  him  of  the  assignment. " 

§  865.  Assignment  of  Notes — In  Equity. — In  equity  the 
assignment  of  the  debt  wiU  carry  with  it  the  right  of  the 
mortgagee  in  the  mortgaged  pi'emises.  But  in  a  court  of 
law  an  assignment  of  the  mortgage  is  a  conveyance  of 
land,  and  will  not  pass  the  legal  estate  to  the  assignee, 
unless  it  be  made  by  deed.'  When  the  purchaser  takes  no 
legal  transfer  by  indorsement  of  the  note  or  by  assignment 
of  the  mortgage,  he  acquires  only  an  equitable  interest. 
But  that  interest  will  enable  him  to  deal  with  the  mortgage 
for  all  purposes.' 

It  is  the  general  rule  that  an  assignment  or  transfer  of  a 
mortgage  debt  carries  with  it  an  equitable  right  to  an  as- 
signment of  the  mortgage.' 


ARncLE  7. 
Transfer  of  the  Mortgaged  Property. 

§  866.  Liability  of  Vendee.  §  868.  Effect  of  Assuming  Payment. 

§  867.  Grantee's  Right  of  Assignment    §  869.  Right  of  Mortgagee  to  Bring 
of  Mortgage.  Action  Against  Vendee. 

§  866.  Liability  of  Vendee. — The  vendee  may  take  the 
mortgaged  land  with  no  personal  liability,  subject  only  to 
the  mortgage."    The  purchaser  of  such  mortgaged  lands 

'  Biggerstafif  v.  Marston,  161  Mass.  101. 

''Mulcahy  v.  Fenwlck,  161  Mass.  164. 

^Kinna  v.  Smith,  2  Green  (N.  J.),  14;  Mulford  v.  Peterson,  35  N.  J.  L.  137. 

■•Nelson  v.  Ferris,  30  Mich.  497;  Lane  v.  Duchac,  73  Wis.  646.  Compare 
Johnson  v  Clarke  (N.  J.),  38  At.  Rep.  558. 

'Sturtevant  v.  Jaques,  14  Allen  (Mass.),  533;  Morris  v.  Bacon,  133  Mass.  58; 
BatesvlUe  Inst.  v.  Kauffman,  18  Wall.  (U.  S.)  151;  Carpenter  «.  Longan,  16 
Wall.  (U.  S.)  271;  Jenkins  v.  Wilkinson,  113  N.  Car.  533;  Gumble  v.  Boyer 
(La.),  15  South.  Rep.  84. 

« Creesy  v.  Willis,  159  Mass.  349;  Bristol  Sav.  Bank  v.  Stiger,  86  Iowa,  344; 
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must,  at  his  peril,  ascertain  who  then  owns  the  notes  ac- 
companying the  mortgage,  and  whether  the  same  have 
beea  actually  paid;'  and  such  vendee  is  entitled,  on  paying 
the  mortgage  note,  to  its  possession/ 

It  is  presumed,  in  the  absence  of  contract,  that  the 
amount  paid  by  the  vendee  is  the  price  of  the  property,  less 
the  amount  of  the  mortgage  debt,  and  that  the  vendee  is  to 
pay  the  amount  of  the  debt.' 

When  the  land  is  sold  subject  to  the  mortgage,  it  is 
charged  with  such  debt,'  and  the  purchaser  may  surrender 
the  property  in  satisfaction  of  the  debt. ' 

When  the  amount  of  the  mortgage. debt  has  been  de- 
ducted frona  the  purchase  price,  the  purchaser  is  estopped 
to  deny  the  validity  of  the  mortgage,  because  he,  in  eif  ect, 
undertakes  to  pay  the  amount  of  the-purchase-money  rep- 
resented by  the  mortgage.  ° 

A  mortgage,  the  lien  of  which  is  not  discharged  by  a 
sheriflE's  sale,  cannot  share  in  the  proceeds  of  the  sale.  And 
if  the  purchaser  is  the  mortgagee,  his  mortgage,  in  equity, 
is  satisfied;  his  claim  is  paid  in  the  purchase  of  the  prop- 
erty sold  subject  to  it.' 

A  purchaser  at  a  mortgage  foreclos.ure  sale  defective  and 
void  as  against  the  owner  of  the  equity  of  redemption  be- 
comes an  assignee  of  the  mortgagee,  and  if  he  lawfully 
enters  into  possession  of  the  real  property,  he  becomes  a 
mortgagee  in  possession.^ 

Holcombt).  Thompson,  50  Kans.  598;  Strohauer  v.  Voltz,  43  Mich.  444;  Wood- 
bury V.  Swan,  58  N.  H.  380;  Lennox  «.  Brower,  160  Pa.  St.  191. 

'  Lee  V.  Clark,  89  Mo.  553. 

^  Stiger  «.  Bent,  111  111.  338. 

sQayle  ».  Wilson,  30  Gratt.  (Va.)  165;  Guernsey  «.  Kendall,  55  Vt.  301; 
Scheppelmann  «.  Fuerth,  87  Mo.  351;  Dickason  «.  Williams,  139  Mass.  183; 
Gerdine  ii.  Menage,  41  Minn.  417. 

•*  Chadwick  ».  Island  Beach  Co.,  43  N.  J.  Eq.  616;  Sweetzer  ».  Jones,  85  Vt. 
317;  Berry  v.  Wliitney,  40  Mich.  65;  Fuller  ®.  Hunt,  48  Iowa,  163;  Cobb  v. 
Dyer,  69  Me.  494. 

5  Tichenor  ».  Dodd,  3  Green  Ch.  (N.  J.)  454;  Shepherd  «.  May,  115  U.  S.  505; 
Johnson  «.  Monell,  13  Iowa,  800. 

*  Hancock  ».  Fleming,  103  Ind.  533;  Washington,  etc.  R.  R.  Co.  v,  Caze- 
nove,  88  Va.  744,  749. 

iQreenburg  Fuel  Co.  ■».  Nat.  Gas  Co.,  163  Pa.  St.  78. 

8Townshend  v.  Thomson,  1.89  N.  Y.  158 
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§  867.  Grantee's  Right  of  Assignment  of  Mortgage. 
— The  rule  which  is  most  geaerally  recognized  is  that  the 
mortgagee  cannot  be  required  to  assign  the  mortgage  upon 
receiving  the  amount  due,  ualess  the  person  making  the 
payment  is  entitled  to  such"  assignment  for  some  equitable 
reason,  but  can  only  be  required  to  release  or  discharge 
the  debt  and  mortgage;  or,  if  the  person  making  the  pay- 
ment prefers,  to  surrender  them  to  him  uncancelled.  This 
is  because  the  mortgagee,  like  any  other  grantor,  is  not 
under  any  obligation  to  sell  and  transfer  his  claim  to 
another;  but  is  only  under  obligations  to  accept  payment 
thereof  when  due,  and  because  he  is  entitled,  under  the 
mortgage,  if  the  debt  is  not  paid  as  stipulated,  to  sell  the 
estate  for  its  payment  or  to  foreclose  in  some  other  mode 
as  provided  by  law. ' 

§  868.  Effect  of  Assuming  Payment.  —  The  purchaser 
who  assumes  the  payment  of  a  mortgage  by  agreement 
when  he  buys,  takes  upon  himself  the  burden  of  the  debt 
or  claim  secured  by  the  mortgage,  and,  as  between  him 
and  his  grantor,  he  becomes  the  principal  and  the  latter 
merely  a  surety  for  the  payment  of  the  debt."  But  if  no 
assumption  of  the  debt  is  recited  in  the  deed,  no  personal 
liability  accrues  against  the  vendee.'  As  between  the 
grantor  and  the  grantee  who  assumes  the  mortgage,  the 
grantee  becomes  the  principal  and  the  grantor,  surety,  a 
surety  for  the  payment  of  the  mortgage  debt." 

'  Ghedel  v.  Millard,  13  R.  I.  461;  Butler  v.  Taylor,  5  Gray  (Mass.),  455; 
Lamb  o.  Montague,  113  Mass.  352;  Bigelow  i>.  Cassedy,  26  N.  J.  Eq.  557; 
Gatewood  v.  Gatewood,  75  Va.  407;  Chase  v.  Williams,  74  Mo.  439;  Ellsworth 
V.  Lockwood,  42  N.  Y.  89;  Holland  v.  Bank,  16  R.  I.  734. 

'  Grand  Island  Sav.  &  L.  Asso.  v.  Moore,  40  Nebr.  686;  Lang  v.  Caldwell,  13 
Mont.  458;  Rice  v.  Sanders,  153  Ma.ss.  108;  George  v.  Andrews,  60  Md.  26; 
StephensoQ  v.  Elliott,  53  Kans.  550. 

'  Chilton  V.  Brooks,  72  Md.  554;  Corbet  v.  Waterman  11  Iowa,  86;  James  v. 
Day,  37  Iowa,  164;  Shepherd  «.  May,  115  U.  8.  505,  510;  Waters  v.  Hubbard, 
44  Conn.  340. 

^  Union  Mut.  Ins.  Co.  v.  Hanford,  143  U.  8.  187;  Rice  ».  Sanders,  153 
Mass.  108;  Willard  v.  Worsham,  76  Va.  392;  Ellis  «.  Johnson,  96  Ind.  377; 
Ayers  v.  Dixon,  78  N.  Y.  318;  Boardman  v.  Larrabee,  51  Conn.  39;  Palmeter 
«.  Carey,  63  Wis.  426;  Flagg  ®.  Geltmacher;  98  111.  293;  Crenshaw  v.  Thack- 
ston,  14  8.  Car.  437;  Calvo  v.  Davies,  73  N.  Y.  211. 
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§  869.  Right  of  Mortgagee  to  Bring  Action  Against 
Vendee. — At  law  the  contract  of  the  purchaser  to  pay  the 
mortgage  being  made  with  the  mortgagor  and  for  his  benefit 
only,  creates  no  direct  obligation  of  the  purchaser  to  the 
mortgagee. ' 

It  is  held,  however,  in  many  States,  in  accordance  with 
the  suggestion  of  Lord  Hardwicke,'  that  in  a  court  of  equity 
the  mortgagee  may  avail  himself  of  the  right  of  the  mort- 
gagor against  the  purchaser.  This  result  has  been  obtained 
by  a  development  and  application  of  the  ancient  doctrine 
in  equity  that  a  creditor  shall  have  the  benefit  of  any  obli- 
gation or  security  given  by  the  principal  to  the  surety  for 
the  payment  of  the  debt. '  That  is,  if  one  person  agrees 
■with  another  to  be  primarily  liable  for  a  debt  due  from 
that  other  to  a  third  person,  so  that  as  between  the  parties 
to  the  agreement  the  first  is  the  principal  and  the  second 
the  surely,  the  creditor  of  such  surety  is  entitled,  in 
equity,  to  be  substituted  in  his  place  for  the  purpose  of 
compelling  such  principal  to  pay  the  debt.* 

The  trend  of  the  decisions  at  the  present  time  is  that  the 
legal  effect  of  the  transaction  is  to  leave  the  portion  of  the 
purchase  money  represented  by  the  incumbrance  in  the 
hands  of  the  purchaser  for  the  purpose  of  paying  the  in- 
cumbrance; the  promise  being  made  for  the  benefit  of  the 
holder  of  the  incumbrance,  he  may  maintain  an  action  at 
law  to  enforce  it.     Many  of  the  most  recent  cases  sup- 

'  Parsons  v.  Freeman,  3  P.  Wm.  664,  note;  Oxford  v.  Rodney,  14  Ves.  417, 
424;  In  re  Engineering.Co.,  16  Ch.  Div.  135;  Gandy  v.  Gandy,  30  Ch.  Div.  57, 
67;  Keller  v.  Ashford,  133  U.  S.  610,  633;  National  Bank  v.  Grand  Lodge,  98 
U.  8.  128,  134. 

''Parsons  v.  Freeman,  Ambler,  115,  116. 

^Maiire  v.  Harrison,  1  Eq.  Gas.  Ab.  98,  pi.  5;  Wright  v.  Morley,  11  Ves.  13, 
33;  Phillips  v.  Thompson,  3  Johns.  Ch.  (N.  Y.)  418;  New  Bedford  v.  Fair- 
haven,  9  Allen  (Mass.),  175;  Hampton  «.  Phipps,  108  U.  8.  360,  263. 

"Halsey  v.  Reed,  9  Paige  (N.  Y.),  446,  453;  Fitzgerald  i).  Barker,  70  Mo. 
685;  Rogers  v.  Herron,  93  111.  583;  Lamb  «.  Tucker,  43  Iowa,  118;  Norwood 
1).  DeHart,  30  N.  J.  Eq.  413;  Merriam  ».  Moore,  90  Pa.  St.  78;  Vrooman  ij. 
Turner,  69  N.  Y.  380;  Fisk  ®.  Stevens  (Utah),  33  Pac.  Rep.  348;  Stuart  v. 
Hervey,  36  Nebr.  1;  Dodds  «.  Lauaux,  45  La.  Ann.  387;  Bishop  v.  Douglass^ 
35  Wis.  696;  Urquhart «.  Biayton,  13  R.  I.  169;  George  «.  Andrews,  60  Md. 
26;  Biddle  v.  Brizzolara,  64  Cal.  354;  Booth  v.  Ins.  Co.,  43  Mich.  399;  Youngs 
V.  Trustees,  31  N.  J.  Eq.  390;  Keller  v.  Ashford,  133  U.  S.  610,  633. 
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port  the  right  of  the  mortgagee  to  maintain  an  action  at 
law.' 

In  Massachusetts  the  promise  made  by  a  purchaser  of 
the  equity  of  redemption,  by  accepting  a  deed  poll  from . 
the  grantor  to  pay  the  mortgage  debt,  is  not  a  promise 
which  can  be  enforced  by  the  mortgagee  by  an  action  at 
law  in  his  own  name,  or  in  the  name  of  the  mortgagor 
without  his  consent." 


Article  8. 
Merger. 


%  870.  Principles  that  Govern.  §  873.  Mortgagee  Taking  the  Equity 

§  871.  Intent  of    Parties    Govern    in  of  Redemption. 

Equity.  §  873.  Conveyance  with  Warranty. 

§  8Y0.  Principles  that  Govern. — Merger  is  not  favored 
in  equity,  and  is  never  allowed  unless  for  special  reasons 
and  to  promote  the  intention  of  the  party.  The  intention 
is  not  considered  in  merger  at  law,  and  is  not  the  governing 
principle  of  the  rule,  as  it  is  in  equity.  Hence,  the  rule 
takes  place  without  regard  to  intention. ' 

At  law  the  doctrine  of  merger  will  operate,  even  though 
one  of  the  estates  is  held  in  trust  and  the  other  beneficially 
by  the  same  person;  or  both  estates  be  held  by  the  same 
person  on  the  same  or  different  trusts.  But  the  court  of 
equity  will  interpose  and  support  the  interest  of  the  cestui 
que  trust,  and  not  allow  trusts  to  merge  in  the  legal  estate 
if  the  justice  of  the  case  requires  it.  The  rule  in  law  is  in- 
flexible; but  in  equity  it  depends  upon  circumstances  and 

'  Joslin  «.  Car  Spring  Co.,  36  N.  J.  L.  141;  Bassett  o.  Huglies,  43  Wis.  319; 
Lamb  v.  Tucker,  43  Iowa,  118;  Bay  ».  Williams,  113  111.  91;  Bohanan  ■b. 
Pope,  43  Me.  93;  Brown  i>.  Ins.  Co.,  5  R.  I.  394;  Follansbee  s.  Johnson,  38 
Minn.  311;  Morgans.  Min.  Co.,  37  Cal.  534;  Townsend  v.  Long,  77  Pa.  St. 
143;  Keedle  v.  Flack,  27  Nebr.  836;  Anthony  v.  Herman,  14  Kans.  494; 
Thompson  v.  Thompson,  4  Ohio  St.  333;  Parkinson  «.  Sherman,  74  N.  Y.  83; 
Hand  -c.  Kennedy,  83  N.  Y.  149;  Bowen  ».  Beck,  94  N.  Y.  86. 

2  Prentice  v.  Brimhall,  133  Mass.  391;  Coffin  v.  Adams,  131  Mass.  133; 
Creesy  v.  Willis,  159  Mass.  249. 

'  Co.  Litt.  54;  3  Preston  on  Conv.  43-49. 
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is  governed  by  the  intention,  either  expressed  or  implied, 
if  it  be  a  fair  and  just  intention,  whether  the  equitable  es- 
tate shall  merge  or  be  kept  in  existence.' 

At  law  the  rule  is  that  a  merger  always  takes  place, 
when  the  greater  estate  and  the  less  coincide  and  meet  in 
one  and  the  same  person,  in  one  and  the  same  right,  with- 
out any  intermediate  estate." 

§  871.  Intent  of  Parties  Govern  in  Equity. — A  court 
of  equity  will  consider  a  conveyance  in  fee  simple  of  the 
mortgaged  premises  from  the  mortgagor  to  the  mortgagee 
to  be  or  not  to  be  a  merger,  according  to  the  intent  and  in- 
terest of  the  parties  and  the  demands  of  substantial  justice 
and  equity. ' 

And  this  intention  is  a  question  of  fact,  and  is  to  be  de- 
termined as  other  issues  are;  a  party's  intention  is  gener- 
ally determined  by  his  interest,  considered  with  the  sur- 
rounding circumstances."  And  this  rule  is  not  affected 
by  the  fact  that  the  mortgage  includes  other  estates,  of 
which  the  mortgagee  is  not  the  owner  of  the  equity  of  re- 
demption.' 

'  Gardner  v.  Astor,  3  Johns.  Cli.  (N.  T.)  53;  Starr  v.  Ellis,  6  Johns.  Oh.  (N. 
T.)  893;  Gibson  t>.  Urehore,  3  Pick.  (Mass.)  475;  Campbell  v.  Carter,  14  111. 
286;  Knowles  ®.  Lawton,  18  Ga.  476;  Forbes  v.  MofEatt,  18-Ves  384. 

'Flanigan  ».  Sable,  44  Minn.  417. 

^Flanigane.  Sable,  44  Minn.  417;  Edgerton  v.  Young,  43  111.  464;  Lyon  v. 
Mcllvain,  34  Iowa,  9;  Carre w  «.  Headley,  155  Pa.  St.  96;  Stiinton  ».  Tliomp- 
son,  49  N.  H.  272;  Burton  v.  Perry,  146  111.  71;  Mallory  v.  Hitchcock,  29 
Conn.  127;  Keith  1).  Wheeler,  159  Mass.  161;  Walker  «.  Baxter,  26  Vt.  710. 

"Dircks  v.  Logsdon,  59  Md.  173;  Little  t;.  Bowen,  76  Va.  724;  Watson  ». 
Dundee,  etc.  Co.,  12  Oreg.  474;  Insurance  Co.  ■».  Murphy,  111  U.  S.  738,  744; 
Loverin  «.  Humboldt  Safe  Co.,  113  Pa.  St.  6;  Gresham  v.  Ware,  79  Ala.  192; 
Silliman  D.  Gammage,  55  Tex.  365;  Duffy®.  McGuiness,  13  R.  I.  595;  Bacon 
V.  Goodnow,  59  N.  H.  415;  Duncan  d.  Smith,  31  N.  J.  L.  335;  Thebaud  v. 
Hollister,  37  N.  J.  Eq.  402;  Fassett  v.  Mulock,  5  Colo.  466;  Scrivner  ».  Dietz, 
84  Cal.  295;  Smith  «.  Roberts,  91  N.  Y.  470;  James  i).  Johnson,  6  Johns.  Ch. 
(N.  Y.)  417;  Given  v.  Marr,  27  Me.  212;  Hart  v.  Chase,  46  Conn.  207;  Rich- 
ardson V.  Hockenhull,  85  111.  124;  Davis  v.  Pierce,  10  Minn.  376;  Ann  Arbor 
Sav.  I3ank  v.  Webb,  56  Mich.  377;  Spurgin  v.  Adarason,  62  Iowa,  661;  Carter 
V.  Taylor,  3  Head  (Tenn.),  30;  Grellet  v.  Heilshorn,  4  Nev.  526;  Lord  ».  Lane, 
8  Met.  (Mass.)  517;  Grover  v.  Thatcher,  4  Gray  (Mass.),  556;  Wilson  v.  Murphy, 
1  Phila.  (Pa.)  203;  Carpenter  ®.  Gleason,  58  Vt.  244;  Belkuap  «.  Dennison,  61 
Vt.  520.     Compare  Agnew  v.  Railroad  Co.,  24  S.  Car.  18. 

'  Knowles  v.  Carpenter,  8  R.  I.  548. 
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Where  the  lea;al  and  the  equitable  estate  both  become 
vested  in  the  same  person,  there  will  be  no  merger  of  the 
two  estates  in  any  case  if  it  be  for  the  interest  of  the  owner 
to  keep  them  distinct.'  And,  on  the  other  hand,  equity 
will  not  prevent  a  merger  when,  to  prevent  it,  would  work 
injustice." 

§  872.  Mortgagee  Taking  the  Equity  of  Redemption. 
—As  a  general  rule  if  the  holder  of  a  mortgage  takes  the 
equity  of  redemption  and  vests  it  in  himself,  a  merger 
takes  place,  the  estate  being  discharged  from  the  incum- 
brance and  the  mortgage  debt  satisfied.' 

But  the  equity  of  redemption  does  not  merge  his  legal 
estate  so  as  to  prevent  his  setting  up  his  mortgage  to  de- 
feat an  intermediate  title,  unless  such  was  the  intention." 

In  general,  the  union  of  the  equity  of  redemption  with 
the  legal  estate  produces  a  merger  of  the  mortgage  unless 
it  be  declared  to  be  kept  alive  for  some  beneficial  purpose." 

§  873.  Conveyance  with  Warranty.  ^After  a  convey- 
ance with  warranty  the  vendor  cannot  buy  up  an  outstand- 
ing mortgage  and  keep  it  alive,  because  such  mortgage 
merges  in  the  title  he  conveyed. "    And  if  he  afterwards 

"  Mallory  v.  Hitchcock,  29  Conn.  137;  Polk  v.  Reynolds,  31  Md.  106;  Spencer 
V.  Ayrault,  10  N.  Y.  203;  Snyder  v.  Snyder,  6  Mich.  470;  Scrivener  v.  Dietz, 
84  Cal.  295;  Jewett  v.  Tomliason  (Ind),  36  N.  E.  Rep.  1106;  ShaEEer  v.  Mc- 
Closky,  101  Cal.  576;  Cranes.  Aultman-Taylor  Co. ,  61  Wis.  110;  Montgomery 
».  Vickery,  110  Ind.  211;  ^tnaL.  Ins.  Co.  v.  Coru,  89  111.  170;  Dircks  ».  Logs, 
don,  59  Md.  173;  Warren  v.  Warren,  30  Vt.  530;  Evans  v.  Kimball,  1  Allen 
(Msiss.),  240.     Compare  Byin^ton  v.  Fountain,  61  Iowa,  513. 

'Boos  V.  Morgan,  130  Ind.  305. 

3  Lyman  v.  Gedney,  114  111.  388. 

"  McClaskey  v.  O'Brien,  16  W.  Va.  791,  793;  Fouche  «.  Swain,  80  Ala.  151; 
Ann  Arbor  Sav.  Bank  »  Webb,  5ft  Mich.  377;  Rogers  v.  Herron,  92  111.  583; 
Fithian  v.  Corwin,  17  Ohio  St.  118;  Carpenter  v.  Gleason,  58  Vt.  344;  New 
Jersey  Ins.  Co.  ».  Meeker,  40  N  J.  L  18;  Andrus  v.  Vreeland,  39  N.  J.  Eq. 
394;  Knowles  «.  Lawton,  18  Ga  476;  Linsoott  ».  Lamart,  46  Iowa,  313;  Good- 
win  V.  Keney,  47  Conn.  486;  Thomas  v.  Simmons,  103  Ind.  538:  Poulson  v. 
Simmons,  136  Ind.  237;  Freeman  v.  Paul,  ;i  Me.  2(i0;  Brooks  v.  Rice,  56  Cal. 
428;  Hospes  v.  Almstedt,  83  Mo.  473.  Compare  Bleckeley  v.  Brany  in,  38  S. 
Car.  445. 

'Lockard  v.  Joines  (N.  J.),  33  At.  Rep.  1075;  Starr  v.  Ellis,  6  Johns.  Ch. 
(N.  Y.)  395;  Hoppock  «.  Ramsey,  38  N.  J.  Eq.  413. 

'Mickles  v.  Dillaye,  15  Hun  (N.  Y.),  396. 
113 
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acquires  a  mortgage  given  by  a  former  owner,  he  takes 
such  mortgage  for  the  benefit  of  his  grantee  and  the  hen 
is  discharged  and  acquitted.' 

So  if  the  owner  mortgages  the  estate  without  noticing 
the  mortgage  title  held  by  him,  this  operates  as  a  merger 
of  his  title  as  mortgagee."  But  such  mortgages  may  be 
kept  alive  by  agreement  of  the  parties.' 


Article  9. 
Subrogation. 

§  874.  Doctrine  of  Subrogation— Party    §  875.  Mortgagee  must  be  Fully  Paid. 
Entitled  to  Redeem.  §  876.  Subrogation  of  Surety. 

§  874.  Doctrine  of  Subrogation— Party  Entitled  to 
Redeem. — Subrogation  is  not  founded  upon  contract,  but  is 
the  creation  of  equity,  and  is  enforced  solely  for  accom- 
plishing the  ends  of  substantial  justice. ^  It  is  a  mode 
which  equity  adopts  to  compel  the  ultimate  payment  of  a 
debt  by  one  who,  in  justice  and  good  conscience,  ought  to 
pay  it,  and  is  not  dependent  upon  contract  privity,  or  strict 
suretyship.  In  this  way  a  court,  under  a  great  variety  of 
circumstances,  may  relieve  one  who  has  acted  under  a  jus- 
tifiable or  excusable  mistake  of  fact.  Subrogation  is  ad- 
ministered upon  equitable  principles,  and  it  is  only  when  an 
applicant  has  an  equity  to  invoke,  and  where  innocent  per- 
sons will  not  be  injured,  that  a  court  can  interfere.*  Thus, 
a  bona  fide  purchaser,  at  a  mortgage  sale  which  proves  de- 
fective, is,  after  paying  the  purchase-money,  subrogated  to 
the  rights  of  the  mortgagee.'    And  whenever  a  party  loans 

'  Mickles  v.  Townsend,  18  N.  Y.  575;  Co.  Litt.  265a;  Stoddard  v.  Rotton,  5 
Bosw.  (N.  Y.)  378. 

"Tylers.  Lake,  4  Sim.  351. 

=>  Stoddard  v.  Rotton,  5  Bosw.  (N.  Y.)  378. 

^Emmert  i).  Thompson,  49  Minn.  386;  Stevens  v.  Goodenough,  26  Vt.  676; 
Harnsberger  «.  Yancey,  33  Gratt.  (Va.)  537;  Smith  ■».  Foran,  43  Conn.  344. 

5 Brewer  v.  Nash,  16  R.  I.  458;  Dutcher  v.  Hobby,  86  Ga.  198;  Jellison  v. 
Halloran,  44  Minn.  199.  See,  also,  Barry  s.  Clark,  18  R.  I.  65;  Evertson  v. 
Bank,  33  Kans.  352:  Hammond  v.  Barker,  61  N.  H.  53;  Sidener  v.  Pavey,  77 
Ind.  241;  Byerly  v.  Humphrey,  95  N.  Car.  151. 
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money  upon  real  estate  secuiity  for  the  express  purpose  of 
taking  up  and  discharging  liens  on  the  same  property,  at 
the  instance,  request  and  solicitation  of  the  debtor,  expect- 
ing and  believing,  in  good  faith,  ttiat  his  security  will,  of 
record,  be  substituted,  in  fact,  in  place  of  that  which  he 
discharges,  he  is  not  a  volunteer,  stranger  nor  intermed- 
dler,  nor  is  the  debt,  lien  or  incumbrance  regarded  as  ex- 
tinguished if  justice  requires  that  it  should  be  kept  alive 
for  the  benefit  of  the  person  advancing  the  money,  who 
thereby  becomes  the  creditor.' 

This  right  is  not  founded  upon  contract,  but  upon  the 
facts  and  circumstances  of  the  case,  and  upon  principles 
of  natural  justice."  But  subrogation  will  not  be  exercised 
in  favor  of  a  volunteer  or  a  stranger  who  officiously  inter- 
meddles. ° 

Where  a  party  has  a  right  to  redeem,  though  under  no 
obligations  to  pay  the  debt,  and  pays  the  debt,  he  will  be  sub- 
rogated to  the  rights  of  the  mortgagee,  though  he  takes 
formal  assignment  of  the  mortgage.  His  payment  of  the 
debt  and  his  relation  to  the  estate  uphold  his  title.' 

When  a  party  advances  money  to  pay  a  mortgage  under 
an  agreement  with  the  mortgagor  that  it  shall  be  assigned 
to  him  as  security,  and  takes  a  discharge  of  the  mortgage, 
he  is  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagee and  have  the  discharge  vacated. ' 

§  875.  Mortgagee  Must  be  Fully  Paid.  —  Until  the 
creditor  or  mortgagee  has  been  fully  paid,  subrogation  can- 
not take  place  on  any  terms  whatever." 

'  Cobb  v.  Dyer,  69  Me.  494;  Gans  v.  Thieme,  93  N.  Y.  325;  Sidener  v.  Pavey, 
77  Ind.  241. 

''  Crippen  8.  Chappel,  35  Kans.  495;  Tarbell  ■».  Durant,  61  Vt.  516;  Levy  «. 
Martin,  48  Wis.  198;  Tradesmen's  Building,  etc.  Asso.  v.  Tliompson,  32  N.  J. 
Eq.  133;  Tyrrell  v.  Ward,  102  111.  29;  Gilbert  v.  Gilbert,  39  Iowa,  657;  Valle  v. 
Fleming,  29  Mo.  152;  Hines  v.  Potts,  56  Miss.  347;  Caldwell  «.  Palmer,  6  Lea 
(Tenn.),  652;  Mosier's  Appeal,  56  Pa.  St.  76;  Lockwood  v.  Marsh,  3  Nev.  138. 

'Emmert  v.  Thompson,  49  Minn.  886. 

<Cobb  V.  Dyer,  69  Me.  494;  Ward  v.  Seymour,  51  Vt.  320;  Kelly  v.  Duff,  61 
N.  H.  435;  Gatewood  v.  Gatewood,  75  Va.  407;  Guckian  d.  Riley,  135  Mass. 
71;  Carithers  v.  Stuart,  87  Ind.  424. 

'Bolman  v.  Lohman,  74  Ala.  507;  Morgan  v.  Hammett,  23  Wis.  30. 

'Forest  Oil  Co.'s  Appeal,  118  Pa.  St.  138;  Graff's  Estate,  139  Pa.  St.  69. 
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Thus,  when  mortgaged  premises  are  sold  by  an  assignee 
for  creditors  subject  to  the  lien  of  a  mortgage,  and  the 
mortgagee,  without  being  first  required  to  proceed  on  his 
mortgage,  is  allowed  a  dividend  upon  his  bond  or  note  out 
of  the  proceeds,  creditors,  whose  dividends  have  been 
thereby  reduced,  are  entitled  to  be  subrogated,  to  that 
extent,  to  the  mortgagee's  rights.'  But  a  decree  of  subro- 
gation cannot  be  made  so  long  as  any  part  of  the  superior 
creditor's  claim  remains  unsatisfied,  as,  until  then,  he  is 
entitled  to  entire  control  of  his  security.' 

§876.  Subrogation  of  Surety. —  The  general  doctrine 
of  the  American  courts  is,  that  upon  payment  of  a  debt 
by  the  surety  he  is  entitled  to  the  benefit  of  the  collateral 
security  and  of  the  debt  as  represented  by  the  bond  or  note, 
and  to  the  assignment  of  the  debt  as  well  as  the  mortgage.' 
The  surety  is  entitled  to  all  equities  which  the  creditor 
holds  against  the  principal  debtor,  and  to  those  he  has 
against  all  parties  claiming  imder  him."  And  if  the  surety 
pays  off  a  part  of  the  mortgage  debt  he  is  entitled,  as 
against  the  mortgagor,  to  hold  the  estate  for  the  amount 
he  has  paid.' 


Article  10. 
Payment  of  the  Debt. 

§  877.  Actual  Payment.  §  880.  Application  of  Payment. 

§  878.  Change  in  Form  of  Debt.  §  881.  Reissue  and  Revivor  of  Mort- 

§  879.  Reduced  to  Judgment.  gage. 

§  877.  Actual  Payment. — Payment  must  ordinarily  be 
made  in  legal  tender.  But  dehvery  of  things,  if  accepted  as 
payment  by  the  creditor,  will  discharge  the  debt.'  When  the 

'  Graff's  Estate,  139  Pa.  St.  69. 

'Kyner  v.  Kyner,  6  Watts  (Pa.),  221 ;  Forest  Oil  Co.'s  Appeal,  118  Pa.  St. 
138. 
'Ellsworth  «.  liockwood,  42  N.  Y.  89,  98. 

« Havens  ».  Willie,  100  N.  Y.  482;  Drew  v.  Lockett,  52  Beav.  499. 
'Gedge  v.  Watson,  35  Beav.  310. 
« Waugh  B.  Montgomery,  67  Ala.  578;  Rhinesmith  v.  State,  44  N.  J.  Eq.  578  j 
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land  is  taken  subject  to  the  mortgage,  it  is  for  the  grantee 
and  not  for  the  mortgagor  to  pay  the  debt.' 

Subsequent  parties  cannot,  as  a  general  rule,  redeem  the 
first  mortgage  and  hold  it  against  a  second  mortgagee. 
Equity  will  regard  it  as  a  payment."  A  stranger  cannot 
receive  payment  of  a  mortgage  debt." 

Payment  by  foreclosure  of  the  mortgage  is  made  to  the 
amount  of  the  value  of  the  land  and  no  more.* 

If  an  agent  of  the  mortgagor  buys  the  mortgage  with 
his  own  funds  he  holds  it  as  an  assignee;  but  if  he  uses  the 
funds  of  the  mortgagor  the  mortgage  becomes  released  and 
paid. ' 

§  878.  Change  in  Form  of  Debt. — As  a  general  rule, 
the  mere  change  in  the  form  of  the  debt  does  not  satisfy  a 
mortgage  given  to  secure  it,  unless  it  is  intended  so  to 
operate.  The  lien  of  the  debt  attaches  to  the  mortgaged 
premises,  and  the  lien  can,  as  between  the  parties,  only  be 
extinguished  by  the  payment  or  discharge  of  the  debt,  or 
by  a  release  of  the  mortgage.  A  renewal  of  the  note,  its 
reduction  to  judgment,  or  other  change  not  intended  to 
operate  as  a  discharge  of  the  lien,  still  leaves  it,  as  between 
the  parties,  in  fuU  force.  This  is  the  rule  in  equity.  In 
this  forum  mere  form  is  disregarded,  and  the  substance 
only  is  considered." 

Benbon  v.  Tilton,  58  N.  H.  137;  Bean  v.  Bean,  38  S.  Car.  607;  Green  v.  Fry, 
93  N.  Y.  353;  Tinsley  v.  Ryan.  9  Tex.  405:  Ketchum  v.  Gulick  (N.  J.),  20  At. 
Rep.  487. 

'  Gerdine  ».  Menage,  41  Minn.  417;  Guernsey  v.  Kendall,  55  Vt.  301;  Bunch 
v.  Grave,  111  Ind.  351;  Cumberland  v.  Codrington,  8  Johns.  Ch.  (N.  Y.)  239, 
262;  Dingeldein  v.  Railroad  Co.,  87  N.  Y.  575. 

'  Lewis  V.  Hinman,  56  Conn.  55. 

'  De  Laureal  v.  Kemper,  9  Mo.  App.  77. 

*  Clark  V.  Jackson,  64  N.  H.  388,  Lane  ».  Barron,  64  N.  H.  377;  Dearborns. 
Nelson,  61  N.  H.  349;  Shepherd  v.  May,  115  U.  S.  505. 

*  Gamble  v.  Boyer  (La.).  15  South.  Rep.  84. 

'Flower  v.  Elwood,  66  111.  438;  Tabor  v.  Hamlin,  97  Mass.  489,  492;  Foster 
v.  Paine,  63  Iowa,  85;  Geib  v.  Reynolds,  35  Minn.  331;  Citizens'  Nat.  Bank  u. 
Dayton,  116  111.  357;  Pouder  v.  Ritzinger,  103  Ind.  571;  Seymour  «.  Darrow, 
31  Vt.  133;  Vick  v.  Smith,  88  N.  Car.  80;  Kidder  v.  Mcllhenney,  81  N.  Car. 
133;  Focke  v.  Weishuhu,  55  Tex.  38;  Kieser  v.  Baldwin,  63  Ala.  526;  Bolles 
V.  Chauncey,  8  Conn,  389;  Thornton  v.  Irwin,  43  Mo.  153;  Jagger  Iron  Co.  v. 
Walker,  76  N.  Y.  521;  Oliphint  v.  Eckerley,  36  Ark.  69;  Coles  v.  Withers,  83 
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In  some  of  the  States  a  negotiable  note  given  for  a  simple 
contract  debt  is  prima  facie  a  payment  of  the  debt.  But 
this  presumption  may  be  rebutted  and  controlled  by  evi- 
dence that  such  was  not  the  intention.'  And  when  the 
debt  consists  of  a  note  secured  by  a  mortgage,  the  renewal 
of  the  note  is  not  to  be  presumed  a  payment  so  as  to  dis- 
charge the  mortgage." 

Under  this  rule  the  taking  a  new  note  will  be  regarded 
as  payment  only  when  the  security  of  the  creditor  is  not 
thereby  impaired."  As  a  general  rule,  and  in  the  absence 
of  an  express  agreement,  this  presumption  will  be  over- 
come when  it  would  deprive  the  creditor  of  his  security.' 

§  879.  Eeduced  TO  Judgment. — Eeducing  a  debt  to  a  judg- 
ment does  not  release  the  mortgage.  So  a  mortgagee  who  has 
taken  judgment  upon  the  mortgaged  debt  may  also  institute 
proceedings  for  foreclosure  of  the  mortgage."  The  mort- 
gage continues  a  lien  until  the  judgment  is  satisfied,  or  the 
judgment  in  some  States  is  barred  by  the.statute  of  limita- 
tions." Hence,  suing  the  notes  secured  by  mortgage  and 
procuring  judgment  upon  them  without  satisfaction  in 
any  way,  do  not  affect  the  validity  of  the  mortgage.' 
The  same  rule  is  applicable  when  the  security  is  a  trust 
deed." 

Gratt.  (Va.)  186;  Elliott  v.  Sleeper,  2  N.  H.  535;  Williams  «.  Starr,  5  Wis.  534; 
Sledge  V.  Obenchain,  58  Miss.  670. 

'  Fowler  v.  Ludwig,  34  Me.  460;  Dodge  v.  Emerson,  131  Mass.  467;  Bunker 
V.  Barron,  79  Me.  62. 

=  Taft  «.  Boyd,  13  Allen  (Mass.),  86;  Kidder  ».  Knox,  48  Me.  551;  Lovell  t). 
Williams,  125  Mass.  439. 

'Paine  v.  Dwinell,  53  Me.  52. 

^Bunker  v.  Barron,  79  Me.  62;  Lovell  v.  Williams,  125  Mass.  442;  Apple- 
ton  V.  Parker,  15  Gray  (Mass.),  174;  Seymour  v.  Darrow,  31  Vt.  133;  Atkin- 
son v.  Minot   75  Me.  193;  Holmes  v.  Bank,  126  Mass.  359. 

=  Thornton  b.  Pigg,  24  Mo.  249;  Butler  v.  Miller,  1  K  Y.  496;  Morrison®. 
Morrison,  38  Iowa,  73. 

« Lewis  V.  Conover,  21  N.  J.  Eq.  230;  Torrey  v.  Cook,  116  Mass.  163;  Priest 
V.  Wheelock,  58  111.  114. 

'  Jewett  V.  Hamlin,  68  Me.  172;  Cissna  «.  Haines,  17  Ind.  505;  Ely  v.  Ely,  6 
Gray  (Mass.),  439;  Hendersliott  ®.  Ping,  24  Iowa,  134. 

« Hamilton  i>.  Quimby,  58  111.  114;  Riley  v.  McCord,  21  Mo.  285;  Peck's 
Appeal,  31  Conn.  215;  Teal  v.  Hinchman,  69  Ind.  379.  Compare  Gage  ■». 
Brewster.  31  N.  Y.  218. 
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The  release  of  a  judgment  obtained  upon  a  mortgaged 
debt,  generally  discharges  the  lien  of  the  mortgage." 

§  880.  Application  of  Payment. — The  general  rule  of 
law  is,  in  reference  to  the  appropriation  of  payment,  that  a 
debtor  owing  several  debts  to  the  same  creditor  has  a  right 
to  apply  his  payment,  at  the  time  of  making  it,  to  which 
debt  he  pleases.  If  he  makes  a  general  payment  without 
appropriating  it,  the  creditor  may  apply  it  as  he  pleases. 
And  when  neither  party  appropriates  it,  the  law  will  apply 
it  according  to  its  own  view  of  the  intrinsic  justice  and 
equity  of  the  case;"  and  in  doing  so  the  law  will  generally 
apply  the  payment  to  the  oldest  debt,  or  to  the  earliest 
item  of  the  same  debt,  or  to  the  debt  that  is  due,  in  pref- 
erence to  the  one  that  is  not  due.  Generally,  when  one  is 
secured  and  the  other  is  not,  the  law  will  apply  the  payment 
to  the  debt  which  is  not  secured." 

The  law  will  make  no  application  of  payments  when  the 
parties  have  done  so."  If  the  debtor  makes  an  application 
to  the  payment  of  usurious  interest  the  law  will  not  inter- 
fere nor  retract  it  for  him,"  provided  the  interests  of  third 
parties  do  not  suffer  thereby. ' 

§  881.  Eeissue  and  Eevivor  of  Mortgage.— Courts  of 
equity  will,  to  accomplish  the  ends  of  justice,  keep  alive  a 
security  which  in  form  has  been  extinguished.  So  where 
a  mortgagor  conveys  the  mortgaged  premises  to  a  first 
mortgagee  to  satisfy  the  debt  without  expenses  of  foreclos- 
ure, equity  will  consider  the  first  mortgage  as  still  subsist- 
ing as  against  a  subsequent  incumbrancer.'  Under  the 
same  principle,  if  the  owner  of  the  equity  of  redemption 

'  Porter  v.  Perkins,  5  Mass.  333,  336. 

'Terliuneii.  Colton,  1  Beas.  (N.  J.)  333;  Magarity  v.  Shipman,  83  Va.  784. 

'  Shellabarger  «.  Binns,  18  Kans.  345;  Field  «.  Holland,  6  Cranch  (U.  S.),  8; 
Fairchild  v.  Holly,  10  Conn.  175;  Sprague  v.  Hazenwinkle,  53  111.  419;  Wendt 
1).  Ross,  33  Cal.  650;  Shedd  ®.  "Wilson,  27  Vt.  478;  Harrison  «.  Jolmston,  37 
Ala.  445. 

■•Dickey  v.  Permanent  Land  Co.,  63  Md.  170;  Feldman  v.  Gamble,  36  N.  J. 
Eq.  494;  Treadwell  v.  Moore,  34  Me.  113. 

'Dickey  v.  Permanent  Land  Co.,  63  Md.  170. 

« Greene  v.  Tyler,  39  Pa.  St.  361. 

'Lowmani).  Lowman,  118  111.  586;  Tolman  ?'.  Smith.  85  Cal.  380;  Smiths. 
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acquires  the  mortgage,  a  court  of  equity  will,  when  the 
purpose  of  justice  requires  it,  treat  the  mortgage  as  still 
subsisting.' 

But  a  mortgage  cannot  be  extended  after  payment  to 
another  debt.'  Because  the  reissue  of  a  mortgage  which 
has  been  paid  upon  the  agreement  that  it  shall  secure 
another  debt  than  that  originally  secured  by  it,  does  not 
create  a  lien.' 


Article  11. 
Discharge  and  Release. 

§  882.  Release  of  Mortgage.  §  886.  Penalty  for  Not  Releasing. 

§  883.  Entering  Satisfaction.  §  887.  Parties. 

§  884.  Demand  for  Release.  §  888.  Subsequent  Release. 

§  885.  Cancellation  of  Release. 

§  882.  Eelease  op  Mokt&age. — Whether  or  not  a  par- 
ticular transaction  amounts  to  a  release  of  a  mortgage  is  a 
question  of  intention  on  the  part  of  the  releaser.  In 
doubtful  cases,  such  intention  will  not  be  implied,  but 
where  it  is  clear  that  such  was  the  intention,  a  court  of 
equity  will  enforce  the  release  although  no  formal  release 
was  executed."  No  precise  formality  is  necessary  to  release 
the  lien  of  a  mortgage. ' 

Where  there  is  neither  a  payment  nor  an  agreement  for 
good  consideration  to  discharge,  nor  a  technical  release 

Swan,  69  111.  413;  Stantons  v.  Tliompson,  49  N.  H.  272;  Collins  v.  Stocking, 
98  Mo.  296;  Silliman  v.  Gammage,  55  Tex.  366. 

'Thompson  v.  Chandler,  7  Me.  381;  Duffy  v.  McGuiness,  13  R.  I.  597. 

'Luce  ®.  Mortg.  Co.,  6  Dak.  123;  Pelton  v.  Knapp,  21  Wis.  63;  Perkins  v. 
Sterne,  23  Tex.  S'll;  Dolan  v  Keler,  9  Mo.  App.  351;  Morris  v.  Alston,  92 
Ala.  502;  Harris  d.  Hooper,  50  Md.  537. 

'Thompson  v.  George,  86  Ky.  311;  Mead  v.  York,  6  N.  Y.  449;  .lohnson  v. 
Anderson,  30  Ark.  745;  Spencer  v.  Preedenhall,  15  Wis.  666;  Merrill  v.  Chase, 
3  Allen  (Mass.),  339;  McClure  d.  Andrews,  68  Ind.  97;  Thomas'  Appeal,  30 
Pa.  St.  378;  Bowen  v.  Manter,  33  N.  H.  530;  Gardner  ■».  James,  7  R.  I.  396. 

"Stribllng  v.  Coal  Co.,  31  W.  Va.  83;  Martin  «.  Goldsborough  (Md.),  25  At. 
Rep.  430;  Coles  v.  "Withers,  83  Gratt.  (Va.)  186;  Wineman  v.  Phillips,  93  Mich. 
233;  Agnew  v.  Renwick,  37  S.  Car.  562. 

'Waters  v.  Waters,  20 Iowa,  363;  Allard  v.  Lane,  18  Me,  9;  Allen  v.  Bank, 
134  Mass.  580;  Donlin  i>.  Bradley,  119  111.  412. 
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under  seal,  a  mere  verbal  declaration  of  the  mortgagee  can- 
not release  a  mortgage.' 

The  payment  of  a  debt  secured  by  a  deed  of  trust  or 
mortgage,  without  the  entry  of  release  or  satisfaction  of  it, 
or  a  reconveyance  does  not  under  the  common  law  rules 
revest  the  mortgagor  with  the  legal  title." 

In  those  States  where  a  mortgage  is  considered  as  a  lien 
only,  a  discharge  can  be  made  without  a  writing  under 
seal.'    The  release  may  be  limited'  and  partial.' 

§  883.  Entering  Satisfaction. — Entering  satisfaction 
on  the  margin  of  the  record  as  provided  by  statute  is  a  can- 
cellation of  the  mortgage.  In  making  this  entry  it  is  not 
necessary  to  describe  the  real  estate  in  the  release,'  and 
such  release  will  protect  a  subsequent  bona  fide  purchaser 
of  the  land  from  the  mortgagor  although  the  mortgagee 
had  transferred  the  note  to  a  third  person.' 

But  the  recorder's  cancellation  of  a  mortgage  on  the  record, 
without  the  knowledge  or  assent  of  the  mortgagee,  will  not 
bind  hira,  not  even  against  bona  fide  purchasers.  °  However, 
when  such  unauthorized  release  has  been  made,  itisthe  mort- 
gagee's duty  to  inform  all  parties  making  inquiries  as  to 
the  true  state  of  the  title;"  without  such  release  he  may  rest 
upon  the  strength  of  his  title." 

A  mortgage  given  for  support  is  satisfied  at  the  death  of 
the  mortgagee." 

'  Tulane  v.  Clifton,  47  N.  J.  Eq.  351. 

»  Wolfe  v.  Dowell,  13  Sm.  &  M.  (Miss.)  108;  Robinson  v.  Cross,  33  Conn. 
171. 

'Headley  v.  Goundry,  41  Barb.  (N.  Y.)  379;  Fisher  v.  Holden,  84  Mich. 
494;  Kortright  v.  Cady,  31  N.  Y.  343:  Howard  «.  Gresham,  37  Ga.  347. 

"Wood  V.  Wood,  61  Iowa,  256;  Mabie  v.  Hatinger,  48  Mich.  341;  Flower  v. 
Elwood,  66  111.  438. 

'Evertson  j).  Ogden,  8  Paige  (N.  Y.),  375;  Palmer  v.  Snell,  111  111.  161. 

'Bryant  v.  Richardson,  126  Ind.  151;  Smith  x\  Lowry,  113  Ind.  87;  Bacon  «. 
Van  Schoonhoven,  87  N.  Y.  446. 

'Cornog  V.  Fuller,  30  Iowa,  313;  Ayers  «.  Hays,  60  Ind.  453. 

•Fleming  v.  Parry,  24  Pa.  St.  47;  Lancaster  v.  Smith,  67  Pa.  St.  437;  De  St. 
Romes  ».  Blane,  30  La  Ann.  434.     See,  also.  Council  v.  Ryan,  32  S.  Car.  839. 

•Chandler  v.  White  84  111.  435. 

'"Meley  I).  Collins,  41  Cal.  663;  Chandler  v.  White,  84111.  435.  Compare 
Costello  t).  Meade,  55  How.  Pr.  (N.  Y.)  356. 

"Murdock  v.  Cox,  118  lad,  366. 
114 
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§  884  Demand  for  Release. — A  notice  of  payment  is 
simply  a  notice  from  the  mortgagor  that  performance  of 
the  duty  of  releasing  the  mortgage  is  required  or  desired. 
No  particular  form  of  words  is  necessary,  but  the  language 
employed  must  be  such  as  will  inform  the  mortgagee  tliat 
the  performance  of  it  is  desired.  The  mortgagee  must  ac- 
cept and  act  upon  it  according  to  its  fair  and  reasonable 
meaning,  as  it  would  be  understood  by  others  of  common 
intelligence.  It  is  no  excuse  for  the  mortgagee's  delinquency 
that  he  did  not  understand  it  as  a  request,  if  that  is  its  fair 
and  reasonable  meaning,  and  such  would  be  its  common 
explanation;'  this  demand  must  be  made  before  the  mort- 
gagee becomes  liable  to  a  suit  for  non-release." 

When  the  mortgagor  wants  a  deed  of  release,  it  is  his 
duty  to  draw  it  up  in  proper  form,  and  to  tender  the  same 
to  the  mortgagee,  together  with  the  fees  for  taking  the 
acknowledgment,  and  thereupon  it  becomes  the  duty  of  the 
mortgagee  to  sign  and  acknowledge  it.^ 

§  885.  Cancellation  of  Release. — It  is  an  elementary 
rule  that  equity  will  consider  an  incumbrance  in  force  if  the 
ends  of  justice  can  thereby  be  obtained."  So  where  a  mort- 
gage has  been  discharged  from  the  records  through  mis- 
take, it  may  be  restored  in  equity,  and  given  its  original, 
priority  as  a  lien,  when  the  rights  of  innocent  third  parties 
will  not  be  affected.'  Equity  will  grant  relief  on  the 
ground  of  mistake,  not  only  when  it  is  expressly  proved 
but  also  when  it  may  be  inferred  from  the  nature  of  the 
transaction. ' 

But  in  the  absence  of  any  such  grounds  of  relief  a  mere 
stranger  who  voluntarily  pays  off  a  mortgage  and  allows  it 

'  Jordan  v.  Mann,  57  Ala.  595. 

2  Richmond  v.  Lattin,  64  Cal.  273. 

3  Bush  V.  Macklin,  87  Ky.  482;  Pettlngill  v.  Mather,  16  Abb.  Pr.  (N.  Y.) 
399. 

■•Lowrey  ®.  Byers,  80  Ind.  448. 

sHanlon  v.  Doherty,  109  Ind.  37;  Henschel  v.  Mamero,  120  111.  660;  West's 
Appeal,  88  Pa.  St.  341;  Vannice  d.  Bergen,  16  Iowa,  555;  Stover  v.  Wood,  26 
N.  J.  Eq.  417;  Town  v.  Woodbury,  59  Vt.  624;  Wilcox  v.  Foster,  132  Mass. 
320;  Lee  «.  Wagner,  71  Wis,  191;  Russell  v.  Mixer,  42  Cal.  475;  Ferguson  v. 
Glassford,  68  Mich.  36. 

«Geib  V.  Reynolds,  35  Minn.  331;  Ligget  v.  Himle,  38  Minn.  431. 


§§  886-887]       RIGHTS  OF  PARTIES  BEFORE  DEFAULT.  9.07 

to  be  cancelled,  relying  upon  his  own  title,  can  obtain  no 
relief  in  equity.' 

It  must  be  borne  in  mind  that  equity  relieves  against 
mistakes  in  fact  and  not  of  law."  So  where  there  is  no 
mistakes  nor  misrepresentations  as  to  facts  and  no  fraud, 
there  can  be  no  i-elief  in  equity. 

§  886.  Penalty  FOR  NOT  Releasing. — Many  of  the  States 
impose  a  penalty  on  the  mortgagee  for  not  releasing  the' 
mortgage  after  payment.  This  penalty  is  to  indemnify  the 
mortgagor  for  his  trouble  and  act  as  a  punishment  to  the 
mortgagee;"  and  is  a  means  of  compelling  discharge  in  ad- 
dition to  the  power  of  courts  of  equity  in  giving  relief.' 
The  mortgagor  must  perform  the  condition  in  full,'  for  a 
partial  performance  will  not  be  sufficient  as  a  foundation 
of  the  suit. 

The  statute  is  penal  in  its  nature  and  must  be  strictly 
construed.  It  cannot  be  extended  by  implication;'  it  must 
be  construed  only  so  far  as  the  condition  in  the  mortgage 
is  legal  and  binding.'  Where  there  is  an  honest  difference 
between  the  parties  regarding  their  rights,  the  statutory 
penalty  is  not  imposed  upon  the  mortgagee  for  refusing  to 
discharge  the  mortgage  after  payment." 

§  887.  Parties. — The  demand  of  satisfaction  must  be 
made  by  all  the  interested  parties,  that  is,  by  all  the  mort- 
gagors if  there  be  more  than  one,"  or  a  duly  authorized 
agent.'"  If  the  mortgage  has  been  assumed  by  a  purchaser 
he  is  the  one  to  make  the  demand  after  payment.  "    And 

1  Guy  V.  Du  Uprey,  16  Cal.  195. 

'Hampton  v.  Nicholson,  23  N.  J.  Eq.  433;  Railroad  Co.  v.  Soutter,  13  Wall. 
(U.  S.)  517;  Kurd  v.  Hall,  12  Wis.  137;  Green  Bay,  etc.  Co.  v.  Hewitt,  63  Wis. 
381. 

^Engle  V.  Hall,  45  Mich.  57. 

*  Beach  v.  Cooke,  28  N.  Y.  508. 

6  Crumbly  v.  Bardon,  70  Wis.  387. 

« Jarratt  v.  McCabe,  75  Ala.  335;  Stone  v.  Lannon,  6  Wis.  497. 

'  Wilber  «.  Peirce,  56  Mich.  169. 

8  Burrows  v.  Bangs,  34  Mich.  304,  312;  Parkes  v.  Parker,  57  Mich.  57;  Can- 
field  V.  Conkling,  41  Mich.  371. 

'Harris  v.  Swanson,  63  Ala.  299;  Jarratt  v.  McCabe,  75  Ala.  335. 

"Bell  V.  Wilkinson,  65  Ala.  477. 

"Coffman  «.  Hillard,  44  Kans.  538. 
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the  action  must  be  brought  against  the  mortgagee  or  the 
legal  holder  of  the  mortgage  after  payment.' 

Where  the  assignment  is  not  recorded  according  to  the 
statute,  and  the  mortgagor  has  no  notice  of  the  assignment, 
the  mortgagee  is  stiU  liable  for  the  penalty  " 

Where  a  release  of  a  mortgage  is  signed  by  the  person 
releasing  the  same  as  "  attorney  in-fact, "  and  there  is 
nothing  of  record  showing  that  he  had  any  authority  to 
release  the  same,  such  a  release  is  not  sufl&cienl."  The 
agent  must  give  proper  evidence  of  his  agency  when  de- 
manded by  the  mortgagor.*  A  demand  made  to  one  of  a 
partnership  is  sufficient  as  to  all. ' 

§  888.  Subsequent  Kelease.  —  A  subsequent  entry  of 
satisfaction  after  demand  and  the  expiration  of  the  statu- 
tory period  for  such  discharge,  even  if  made  before  suit 
brought,  will  not  avoid  a  recovery  of  the  penalty  by  the 
mortgagor."  The  right  of  action  is  not  lost  in  such  cases 
hy  omitting  to  bring  action  till  after  the  satisfaction  was 
entered ;  nor  by  the  fact  that  the  action  was  brought  and 
dismissed  by  the  mortgagor  under  a  mistaken  belief  that 
he  could  not  maintain  it.' 

'  Ewing  V.  Shelton,  34  Mo.  518. 

"  Perkins  v.  Matteson,  40  Kans.  165. 

'O'Neill  ».  Douthitt,  40  Kans  689;  Berhans  ».  Hutcheson,  35  Kans.  625. 

^Bell  V.  WilkinsoQ,  65  Ala.  477. 

5  Renf  ro  v.  Adams,  63  Ala.  303. 

» Deeter  v.  Crossley,  26  Iowa,  180;  Hall  v.  Hurd,  40  Kans.  740. 

'Hall  V.  Hurd,  40  Kans.  740. 


CHAPTER  XXIII. 

eights  of  paeties  after  default. 

Article  1. 

Might  to  Foreclose. 

§  889.  After  Condition  Broken.  §  894.  Actions  at  Law. 

§  890.  Necessity  of  Demand  for  Pay-  §  895.  Effect  of  the  Statute  of  Limita- 

ment.  tions. 

§  891.  Stipulations    tliat     tlie     Debt  §  896.  Equitable  Mortgages. 

Shall  Become  Due.  ^  897.  When   the   Statute    Begins   to 
§  893.  Option  of  Mortgagee.  Run. 

§  893.  Election  of  Remedies  by  Mort-  §  898.  Possession  of  Mortgagor. 

gagee, 

§  889.  After  Condition  Broken. — The  right  to  fore- 
close a  mortgage  accrues  after  condition  broken  in  any 
case.  But  a  mortgage  or  trust  deed  foreclosed  before  de- 
fault stiU  subsists,  as  the  proceedings  are  a  nullity.' 

The  existence  of  a  default  is  a  condition  precedent  to  a 
power  to  foreclose.  And  when  a  foreclosure  has  been 
made  not  in  aecordance  with  the  condition,  the  proceedings 
will  be  held  void,  both  at  law  and  in  equity."  The  mort- 
gagor can  waive  the  credit  provided  for  in  the  mortgage 
and  consent  to  an  immediate  foreclosure,  and  where  the 
mortgagee  has  the  right  to  possession,  other  lienors  cannot 
object.' 

A  tender  of  the  amount  in  arrears,  is  not  sufficient  to 
bar  the  right  to  foreclose,  where  other  covenants  in  the 
mortgage  have  been  broken  by  the  mortgagor." 

A  mortgagee's  decision  to  foreclose  is  governed  by  his 
own  interests  alone,  although,  in  the  conduct  of  it  when 
decided  upon,  the  mortgagor's  interest  may  be  considered 
also.  °    In  an  action  to  foreclose,  there  is  no  occasion  for  an 

'  Pingrey  on  Mortg  1538. 

'Potomac  Manuf,  Co.  ■»,  Evans,  84  Va,  717;  Eitelgeorge  «.  Build.  Asso.,  69 
Mo  53,  Trayser  v.  University,  39  Ind.  556. 
'  Morton  v  Covell,  10  Nebr.  433. 
^Roberts!).  Build  Asso.,  74  Md.  1. 
'Kirkwood  v.  Thompson,  3  Hem.  &  M.  393,  400. 
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entry  for  breach  of  coudition.'  And  if  it  be  necessary  to 
foreclose  for  support,  the  money  value  of  the  incumbrance 
can  be  ascertained  approximately,  and  that  is  sufficient  for 
all  the  purposes  of  substantial  justice."  And  the  mort- 
gagor's interest  in  a  mortgage  to  support  can  be  sold  under 
execution  as  in  the  case  of  other  mortgages.' 

If,  as  in  Welsh  mortgages,  the  mortgagee's  estate  never 
becomes  absolute,  there  never  can  be  a  foreclosure.* 

§  890.  Necessity  of  Demand  foe  Payment. — After  con- 
dition broken,  no  stipulation  to  the  contrary,  and  when  the 
debt  is  payable  on  demand,  the  bringing  of  a  suit  to  fore- 
close is  a  sufficient  demand,  and  no  other  need  be  made  ;' 
but  if  a  demand  is  provided  for  in  the  instrument  then  it 
must  be  made  before  a  foreclosure  can  be  had,  "either  by  the 
mortgagee  or  his  agent.' 

When  no  time  of  payment  is  specified  in  the  mortgage  it 
is  due  as  soon  as  made  and  delivered,'  and  by  implication 
an  interest-bearing  security  from  its  date."  Sometimes  the 
right  to  foreclose  does  not  depend  upon  the  lapse  of  time, 
but  on  other  events  which  may  transpire. '° 

If  the  mortgage  provides  that  the  mortgagee  may  fore- 
close for  non-payment  of  taxes,  the  failure  to  pay  is  a  breach 
which  will  give  a  right  to  foreclose,"    So  where  the  con- 

'  Cook  v.  Bartholomew,  60  Conn.  34. 

*  Cook  V.  Bartholomew,  60  Conn.  24. 

*  Bodwell  Granite  Co.  v.  Lane,  83  Me.  168. 
■•Yates  V.  Hambly,  2  Atk.  360;  Adams  Eq.  125,  126. 

'Hewitt  V.  Dean,  91  Cal.  5,  617;  Johnson  v.  Van  Velsor,  43  Mich.  208;  Cun- 
difE  V.  Brokaw,  7  III.  App.  147;  Trust  Co.  v.  Munson,  60  111.  371;  Buchanan 
v.  Ins.  Co.,  96  Ind.  510;  Hill  v.  Henry,  17  Ohio,  9. 

'Potomac  Manuf.  Co.  v.  Evans,  84  Va.  717;  Union  Central  Life  Ins.  Co.  v. 
Curtis,  35  Ohio  St.  343;  Brownlee  v.  Arnold,  60  Mo.  79. 

'Union  Central  Life  Ins.  Co.  ■».  Jones,  351. 

8 Martina.  Stoddard,  137 N.Y.  61;  Sheehya.  Mandeville,7 Cranch (U.  8.),  317. 

'Hummel  v.  Brown,  24  Pa.  St.  313;  Selleck  v.  French,  1  Conn.  33;  Roberts 
v.  Cocke,  38  Gratt.  (Va.)  307;  Reid  v.  Rensselaer  Glass  Factory,  3  Cow.  (N.Y.) 
398;  Sweet  v.  Hooper,  63  Me.  54;  Eaton  v.  Truesdail,  40  Mich.  1;  Rhodes  ii. 
Reed,  89  Pa.  St.  436. 

'» Delano®,  Smith,  142 Mass.  490;  Fetrow  v.  Merriwether,  53111.  275;  Houston 
V.  Nord,  39  Minn.  490;  Gammon  v.  Wright,  31  111.  App.  353;  Harding  v.  Mill 
River  Manuf.  Co.,  34  Conn.  458. 

"  Pope  V.  Durant,  36  Iowa,  333;  Harrington  v.  Christie,  47  Iowa,  319;  O'Con- 
nor 1).  Shipman,  48  How.  Pr.  (N.  Y.)  136. 
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dition  is  that  the  mortgagor  shall  pay  several  notes  as  they 
become  due,  the  failure  to  pay  any  one  when  it  becomes 
due  is  a  breach  of  the  condition.'  And  if  the  mortgagee  is 
misled  by  false  representations  to  deliver  up  the  note,  he 
stiU  has  the  right  to  foreclose.' 

§  891.  Stipulations  that  the  Debt  Shall  Become  Due. 
— Most  of  the  mortgages  contain  a  stipulation  upon  failure 
to  pay  the  interest  as  it  becomes  due,  that  the  mortgagee 
may  foreclose  the  mortgage  for  the  whole  debt.  Such  pro- 
vision is  valid  and  will  be  enforced.'  The  rule  applies  as  to 
the  non-payment  of  taxes  according  to  agreement,  *  or  the 
failure  to  pay  an  installment. '  But  this  right  to  foreclose 
for  the  whole  debt  is- created  by  the  agreement;  if  not  so 
agreed  the  whole  debt  does  not  become  due.  ° 

The  agreement  that  the  principal  shall  become  due  upon 
failure  of  payment  of  interest  cannot  always  be  enforced. 
If  the  mortgage  contains  a  covenant  that  the  principal 
shall  not  be  paid  during  a  specified  time,  or  until  the  hap- 
pening of  an  event,  then  no  default  in  the  payment  of  the 
interest  in  the  meantime  wiU  enable  the  mortgagee  to  sue 
to  enforce  the  foreclosure.  Or  if  it  is  covenanted  that  the 
principal  shall  not  be  called  in  during  the  lifetime  of  the 
mortgagor,  a  default  in  paying  interest  will  not  make  the 
principal  due.' 

The  provision  that  in  default  of  payment,  the  mortgagee 
may  declare  the  whole  debt  due  is  valid,'  and  is  not  in  the 
nature  of  a  penalty." 

'  Meier  D.  Meier,  105  Mo.  411;  Fisher  v.  Milmiue,  94  111.  338.  See,  also. 
Stanhope  v.  Manners,  3  Eden,  197;  West  Branch  Bank  v.  Chester,  11  Pa.  St.383. 

=  LovelI  V.  Wall,  31  Fla.  73. 

'Phillips  V.  Taylor,  96  Ala.  436;  McGee  v.  Bank,  93  Ala.  193;  Cleveland  v. 
Booth  43  Minn.  16;  Campbell  v.  West,  86  Cal.  197;  Kelly  v.  Kershaw,  5  Utah, 
295;  Rogers  v.  Hodgson,  46  Kans.  376. 

^Stanclift  v.  Norton,  11  Kans.  318. 

'Cassidy  v.  Caton,  47  Iowa,  33. 

6  Ohio  Central  R.  Co.  v.  Central  Trust  Co.,  133  U.  S.  83;  Harshaw  v. 
McKesson,  66  N.  Car.  266. 

'  Burrowes  v.  Molloy,  3  Jones  &  L.  531. 

'Magruder  ».  Eggleston,  41  Miss.  384;  Jones  ii.  Lawrence,  18  Ga.  377; 
Morgenstern  v.  Klees,  30  111.  423. 

'Mobray  v.  Leckie,  43  Md.  474;  Lowenstein  v.  Phelan,  17  Nebr.  439;  Ferris 
«.  Ferris,  38  Barb.  (jST.  Y.)  30.    Compare  Wilcox  ®.  Wilcox,  36  Mich.  160,  169. 
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§  892.  Option  of  Mortgagee.  —  When  the  mortgage 
provides  that  upon  default  in  payment  of  an  installment 
or  of  any  of  several  notes,  all  shall  become  due,  this  pro- 
vision means  at  the  option  of  the  mortgagee.'  It  is  not 
necessary  that  any  particular  form  of  expression  should  be 
used  for  the  purpose  of  declaring  such  option  by  the  mort- 
gagee.' 

According  to  the  weight  of  authority,  a  declaration  in 
the  bill  itself  is  sufficient,  and  a  formal  notice  of  an  elec- 
tion, prior  to  the  suit,  is  unnecessary.'  But  in  some  States 
the  mortgagee  must  give  the  mortgagor  notice  of  his  elec- 
tion to  foreclose.* 

It  is  also  held  that  the  mortgagor  himself  may  take  ad- 
vantage of  this  provision  as  well  as  the  mortgagee;  that  in 
case  of  failure  of  the  mortgagor  to  make  payment  as  pro- 
vided, the  whole  debt  becomes  due  and  the  statute  of  limi- 
tations commences  to  run  from  the  time  of  default  and  for 
election  of  the  mortgagee  to  declare  the  whole  debt  due." 

The  fact  that  at  the  time  the  first  of  a  series  of  mortgage 
notes  falls  due,  the  land  is  in  the  possession  of  a  receiver, 
does  not  deprive  the  mortgagee  of  the  right  to  declare  the 
whole  debt  due  according  to  the  option  given  him  by  the 
mortgage  to  bring  suit  to  foreclose. " 

§  893.  Election  of  Eemedies  by  Mortgagee. — Where 
the  common  law  prevails,  it  is  competent  for  the  mortgagee 
to  pursue  three  remedies  at  the  same  time.  He  may  sue 
on  the  note  or  obligation,  bring  an  action  of  ejectment  and 
file  a  bill  to  foreclose  in  equity.' 

'Cox  V.  Kille,  50  N.  J.  Bq.  176;  Hewitt  v.  Dean,  91  Cal.  5,  617;  "Wheeler  v. 
Howard,  38  Fed.  Rep.  741;  Brown  v.  McKay,  151  111.  315;  Randolph  v.  Mid- 
dleton,  36  N.  J.  Eq.  543;  American  Tulu,  etc.  Co.  v.  Oil  and  Gas  Co.,  51  Fed. 
Rep.  836. 

''  Harper  v.  Ely,  56  111.  179. 

3  Johnson  v.  Van  Velsor,  48  Mich.  308,  315;  Buchanan  v.  Ins.  Co.,  96  Ind. 
510;  liowenstein  v.  Phelan,  17  Nebr.  429;  SicUler  v.  Lock,  93  Cal.  600. 

^Monroe  v.  Fohl,  73  Cal.  56=!;  Basse  s.  Gallegger,  7  "Wis.  443. 

'  First  Nat.  Bank  v.  Peck,  8  Kans.  660.  See,  also,  Mallory  v.  Railroad  Co., 
35  N.  Y.  Super.  Ct.  174. 

«  Mulcahey  v.  Strauss,  151  111.  70. 

■"Andrews  d.  Scotton,  3  Bland  (Md.),  665;  Oilman  ti.  Telegraph  Co.,  91  U- 
S.  603;  Morrison  v.  Buckner,  Hemp.  C.  C.  443;  New  Haven  Sav.  Bank  v.  Mc- 


§  89-i]  BIGHTS  OF  PAllTIES  AFTER  DEFAULT  913 

This  rule  has  been  modified  in  some  of  the  States.  In 
California  there  can  be  but  one  action,'  and  this  is  the  rule 
generally  adopted  in  Indiana,  Iowa,  Michigan,  Nebraska, 
New  York,  North  Dakota,  South  Carolina,  South  Dakota 
and  Washington.  In  Pennsylvania  there  are  no  courts  of 
equity,  and  a  mortgage  debt  is  collected  under  the  statute. 
In  Delaware  there  are  two  remedies:  Judgment  upon 
scire  facias,  or  by  bill  in  equity." 

After  judgment  upon  the  note  the  mortgagee  may  pro- 
ceed in  equity  to  foreclose  the  mortgage.' 

§  894:.  Actions  at  Law. — If  there  is  no  covenant  to  pay 
money,  nor  any  express  acknowledgement  of  indebtedness 
by  the  mortgagor,  such  mortgage  creates  no  personal  lia- 
bility* The  relation  of  creditor  and  debtor  must  exist  be- 
tween the  mortgagor  and  the  mortgagee  before  there  can 
be  rendered  a  personal  judgment  against  the  mortgagor. 
There  must  be  an  obligation  to  pay  independent  of,  or  in 
addition  to,  the  property,  before  the  mortgagee  can  obtain 
such  personal  judgment.' 

A  covenant  to  pay  may  be  imphed  by  the  language  used," 
though  some  of  the  States  prohibit  such  an  implication/ 

Partlan,  40  Conn.  90,  Cockrell  v  Bacon,  16  Beav.  158;  Jackson  v.  Hull,  10 
Johns.  (N.  Y  )  482  Banta  »  Wood,  32  Iowa,  469;  Scott  ».  Ware,  64  Ala.  174; 
Stephens?)  Iron  Co  ,  11  Heisk.  (Tenn.)  71;  Torrey  v.  Cook,  116  Mass.  1G3; 
Very  J).  Watkins.  18  Ark.  545;  Wisewall  v.  Baxter,  20  Wis.  680;  Hughes  v. 
Edwards,  9  Wheat  (U  S  )  489;  Wilkinson  v.  Flowers,  37  Miss.  579;  Vansant 
»  Allmon,  23  III  30.  Karnes  «  Lloyd,  5J  111.  113;  School  v.  Sail,  1  Sch.  & 
Lefr   17ii 

'  Barbieri  v  Ramelli,  84  Cal  154.  See,  also,  Anderson  v.  Pilgram,  30  S. 
Car    499 

•'  Fox  V  Wharton,  5  Del.  Ch,  200. 

3 Thornton  v  Pigg,  24  Mo  249;  Banta  v.  Wood,  32  Iowa,  404. 

■•  Sliiigerland  ®  Sherer,  46  Minn  422;  Chittenden  v.  Gossage,  18  Iowa,  157; 
Halderman  «   Woodward,  22  Kans.  734,  Culver  ».  Sisson,  3  N.  Y.  264. 

'Weil  V  Churchman,  52  Iowa,  253,  Scott  ».  Fields,  7  Watts  (Pa.),  360; 
Spencer  v  Spencer,  95  N".  Y  353. 

'Hart  ®  Eailway  Co  ,  7  Exch  245;  Newbury  v.  Putter,  38  Iowa,  179;  Saun- 
ders ®.  Milsome,  L.  R.  2  Eq  573. 

'Col  Code,  sect.  2928;  N.  York,  Rev.  St.  1875,  p.  1119;  Oreg.  Gen.  Laws, 
1874,  p  516.  Wyo.  Laws  of  1876,  ch.   3,  sects.  5,  6;  Mich.     Laws,  1871,  sect. 
4208,  Minn  Kev  Stat.  1866,  ch.  40,  sect.  6. 
115 
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§  895.  Effect  of  the  Statute  of  Limitations. — In  cases 
of  concurrent  jurisdiction,  where  the  party  may  proceed 
either  at  law  or  in  equity,  the  statute  of  limitations  applies 
with  equal  force  in  both  courts."  And  in  such  case  courts 
of  equity  do  not  act  so  much  in  analogy  to  the  statute  as 
in  obedience  to  it."  It  is  a  general  rule  in  this  country  and 
in  England  that  when  the  security  for  a  debt  is  a  lien  on 
property,  the  lien  is  not  impaired  because  the  remedy  at 
law  for  the  recovery  of  the  debt  is  barred.' 

In  several  States  where  the  time  has  been  less  than 
twenty  years,  the  analogy  of  the  statute  of  limitations 
is  followed,  and  a  corresponding  period  is  adopted  in 
equity  as  a  bar  to  a  suit  to  foreclose  or  redeem  a  mort- 
gage.' 

The  holding  of  the  courts  in  England  and  in  many  of 
the  States  of  this  country  is  that  a  mortgagee,  not- 
withstanding the  debt  is  barred  by  the  statute,  may  still 
assert  his  right  under  the  mortgage  to  enforce  the  lien  in 
analogy  to  the  statute  of  hmitations  respecting  actions  for 
the  recovery  of  realty.  * 

In  Ohio  the  statute  for  the  foreclosure  of  a  mortgage  is 
within  the  fifteen  year  statute  of  limitations.  °      And  in 

'  Treackle  ».  Gibson,  8  Md.  70;  Crocker  v.  Clements,  33  Ala.  396;  Pratt  v. 
Nortbam,  5  Mason,  C.  C.  95. 

'  Hovenden  v.  Annesley,  3  Sell.  &  Lofr.  607,  629;  Wilhelm  d.  Caylor,  33  Md. 
151;  Longworth  «.  Hunt,  11  Ohio  St.  194,  301;  Ayer  v.  Stewart,  14  Minn.  97. 

'Hulbert  «.  Clark,  128  N.  Y.  395. 

■"Crawford  v.  Taylor,  43  Iowa,  260;  Field  «.  Wilson,  6  B.  Mon.  (Ky.)  479; 
Haskell  ®.  Bailey,  22  Conn,  569;  Riclimond  v.  Aiken,  25  Vt.  824. 

'Higgins  1).  Scott,  2  Barn.  &  Ad.  413;  Sijears  «  Hartly,  8  Esp.  81;  Union 
Bank  «.  Stafford,  12  How.  (U.  S.)  327,  340,  Hough  v.  Bailey,  32  Conn.  388; 
Browne  v.  Browne,  17  Fla.  607;  Leonard  «.  Binford,  123  Ind.  200;  Crocker 
■B.  Holmes,  65  Me.  195;  Elkins  v.  Edwards,  8  Ga.  326;  Ohio  Ins.  &  Trust  Co, 
V.  Winn,  4  Md.  Ch,  253;  Norton  D.  Palmer,  142  Mass.  483;  Kellar  ®.  Sinton, 
14  B.  Mon.  (Ky.)  307;  Benton  County  v.  Czarlinsky,  101  Mo.  275;  Ballon  ». 
Taylor,  15  E.  I.  277;  Earned  v.  Earned,  21  K  J.  Eq.  245;  Waltermire  ».  West- 
over,  14  N.  Y.  16,  30;  Hulbert  v.  Clark,  138  N.  Y.  295;  Fisher  v.  Mossman, 
11  Ohio  St.  43;  Coles  v.  Withers,  88  Gratt.  (Va.)  186;  Cerney  b.  Pawlot,  66 
Wis.  363;  Myer  v.  Beal,  5  Oreg.  130;  Harris  i).  Vaughn,  3  Tenn.  Ch.  483; 
Nichols  V.  Briggs,  18  8.  Car.  473;  Fievel  v.  Zuber,  67  Tex.  375;  King  i>. 
Brown,  89  Tex.  276;  Slingerland  v.  Sherer,  46  Minn.  433,  Russell  v.  Akeley 
Lum.  Co.,  45  Minn.  376. 

» Morrison  D.  Martin,  33  Week.  L.  Bull.  246. 
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Michigan  the  right  to  foreclose  at  law  or  in  equity,  is  barred 
in  fifteen  years.' 

It  is  the  settled  rule  in  other  States  that  the  debt  is  the 
principal  thing  and  the  mortgage  but  a  mere  incident,  and 
anything  that  discharges  the  debt  will  have  the  effect  of 
destroying  the  lien  created  by  the  mortgage,  and  can  be 
set  up  as  a  defense  to  any  proceeding  instituted  upon  the 
mortgage  in  obtaining  satisfaction  of  the  debt,  whether  it 
be  by  attachment,  scire  facias,  or  a  bill  in  equity  to  fore- 
close •'  and  this  rule  has  been  adopted  by  statute  in  several 
States.'  These  decisions  generally  depend  upon  some  local 
statute,  or  are  to  be  found  in  States  where  it  is  held  that 
the  statute  of  limitations  not  only  bars  the  remedy,  but 
destroys  and  annihilates  the  debt  by  the  presumption  that 
it  has  been  paid  or  discharged. 

It  has  been  wrongly  held  that  the  legislature  can  repeal 
•the  statute  of  limitations,  and  then  the  payment  of  the  debt 
upon  which  the  right  of  action  was  barred  at  the  time  of 
the  repeal,  can  be  enforced  by  action,  and  the  constitutional 
rights  of  the  debtor  are  not  invaded  by  such  legislation.' 

§  896.  Equitable  Mortgages. — There  is  a  material  differ- 
ence between  a  mortgage  and  the  equitable  lien  for  the 
purchase  price  of  land  given  by  law,  and  also  between  an 
action  to  foreclose  a  mortgage  and  one  to  enforce  a  lien; 
for  an  action  to  enforce  an  equitable  lien  for  purchase- 
money  is  barred  when  the  debt  itself  is  barred.' 

'How.  St.  sect.  8709;  McKisson  «.  Davenport,  83  Mich.  311. 

2  SchifEersteiu  «.  Allison,  133  111.  663;  Litch  ».  Clinch,  136  111.  410;  Brown 
T.  Roclihold,  49  Iowa,  283;  Hubbard  v.  Ins.  Co.,  25  Kans.  173;  and  so  in  In- 
diana where  the  mortgage  contains  no  covenant  to  pay. — Lilly  v.  Dunn,  96 
Ind.  220. 

'Miss.  Eev.  Code,  1880.  sect.  2667;  Ark.  Acts  1887,  ch.  104;  Mo.  Laws  1891, 
p.  184.  See,  also.  Hurley  v.  Cox,  9  Nebr.  230;  Baasett  v.  Mining  Co.,  15  Nev. 
293;  Grant  v.  Burr,  54  Cal.  298;  Low  i>.  Allen,  38Cal.  141. 

■"Campbell  v.  Holt,  115  U.  8.  630;  Hulbert  v.  Clark,  138  N.  Y.  295.  Com- 
pare McKinney  v.  Springer,  8  Blackf.  (lad.)  506;  Piatt  «.  Vattier,  1  McLean, 
C.  C.  146;  Stipp  v.  Brown,  3  Ind.  647;  Davis  v.  Minor,  1  How.  (Miss.)  183; 
Bradford  v.  Brooks,  2  Aik.  (Vt.)  284;  Baldro  v.  Talmie,  1  Oreg.  176;  Girder 
n.  Stephens,  1  Heisk.  (Tenn.)  280;  Bigelow  ®.  Bemis,  3  Allen  (Mass.),  496; 
Ryder  v.  Wilson,  41  N.  J.  L.  9,  11.     See  sect.  1193. 

'Borst  V.  Corey,  15  N.  Y.  505. 
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The  statute  of  limitations  does  not  apply  to  a  lien  for 
purchase-money,  reserved  in  a  conveyance  of  land/  when 
not  controlled  by  statute.  But  the  equitable  rule  that  the 
statute  of  limitations  does  not  bar  a  trust  estate,  holds  only 
as  between  the  cestui  que  trust  and  trustee,  and  not  be- 
tween the  cestui  que  trust  and  trustee  on  the  one  side  and 
a  stranger  on  the  other/  and  this  applies  though  the  cestui 
que  trust  is  under  disability,  provided  lie  is  represented  by 
a  trustee.'  So  when  the  remedy  upon  the  bond  or  note,  or 
simple  contract  for  the  purchase-money  is  barred,  it  in  no 
wise  affects  the  right  to  proceed  in  equity  against  the 
land.' 

§  897.  When  the  Statute  Begins  to  Eun  — The  statute 
of  limitations  begins  to  run  from  the  time  when  the  right 
of  action  accrues.  ^  When  a  right  of  action  depends  upon 
a  contingency,  the  statute  does  not  begin  to  run  until  the 
contingency  happens."  It  is  competent  to  join  one  adverse 
possession  to  another,  in  order  to  make  the  bar  of  the  stat- 
ute of  limitations  effectual,  provided  the  possession  be  contin- 
uous, uninterrupted  and  adverse  during  the  whole  time;  but 
if  there  intervenes  a  period  of  time  in  which  the  possession 
is  not  adverse,  the  statute  will  only  run  from  the  com- 
mencement of  the  last  adverse  possession.' 

Upon  the  forfeiture  of  the  condition  of  the  mortgage,  the 
mortgagee's  right  to  file  his  bill  to  foreclose  accrues,  and 
the  statute  of  limitations  begins  to  run.'  So  in  an  action  of 
ejectment  by  the  mortgagee  against  the  mortgagor,  it  is  a 
good  defense  that  the  mortgagor  has  been  in  possession 
after  forfeiture  for  the  length  of  lime  sufficient  to  create  a 
presumption  of  payment  of  the  debt;  for  whatever  creates 

'  Hull  V.  Hull,  35  W.  Va.  155. 

•^  Bond  V.  Hopkins,  1  Sch.  &  Lefr.  439. 

'Crook  1).  Glenn,  30  Md.  55;  Wych  v.  East  India  Co.,  3  P.  "Wm.  309. 

■•Lewis  D.  Hawkins,  38  Wall.  (U.  S.)  119;  Hardin  «  Boyd,  113  U.  S.  756; 
Coldcleugh  ».  Johnson,  34  Ark.  313. 

<-  Odlin  V.  Greenleaf,  3  N.  H.  370;  Withers  v.  Richardson,  5  T.  B.  Mon. 
(Ky.)  94. 

« Jones  V.  Lightfoot,  10  Ala.  17. 

'  Benson  v.  Stewart,  30  Miss.  49. 

'Delano  «.  Smith,  143  Mass.  490;  Prouty  ».  Eaton,  41  Barb.  (N.  Y.)  409  j 
Wilkinson  v.  Flowers,  37  Miss.  579. 
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a  presumption  that  the  mortgage  debt  has  been  paid  creates 
a  presumption  of  the  extinguishment  of  the  mortgagee's 
title.' 

§  898.  Possession  of  Mortgagor. —  At  common  law 
the  relation  of  the  mortgagor  in  possession  to  the  mort- 
gagee is  a  tenancy  at  will.  And  if  the  mortgagor  conveys 
the  property  or  mortgages  it,  the  relation  continues  to  his 
grantee  or  mortgagee,  and  both  alike  are  estopped  from 
denying  the  mortgagee's  title  or  to  claim  adverse  to  him.' 
Yet  the  grantee  or  mortgagor,  by  his  declarations  and  acts, 
may  convert  his  holding  into  adverse  possession  ; '  but  the 
possession  must  be  hostile  in  its  inception  and  so  continue 
without  interruption  for  the  period  prescribed  by  the  stat- 
ute of  limitations."  So,  when  the  mortgagor  remains  in 
possession  he  is  strictly  a  tenant  at  will,  at  common  law. 
If  such  tenancy  is  determined  by  the  death  of  the  mort- 
gagor, and  his  heirs  or  devisees  enter  and  hold  without  any 
recognition  of  the  mortgagee's  title,  by  payment  of  inter- 
est or  other  act,  an  adverse  possession  may  be  considered 
to  take  place.' 

If  the  mortgagee  has  suffered  the  mortgagor  to  remain 
in  possession  for  the  length  of  time  necessary  to  bar  the 
right  of  action,  without  any  payment  of  interest,  or  ad- 
mission of  the  debt,  the  right  to  file  a  bill  for  foreclosure 
will,  generally,  be  deemed  to  be  barred  or  extinguished. 
However,  the  bar  is  not  positive,  but  open  to  be  rebutted 
by  circumstances.'  If  the  mortgagor  be  not  in  possession 
the  statutory  period  of  limitation  does  not  bar  the  right  to 
foreclose.'  The  disseisin  of  the  mortgagee  by  the  mort- 
gagor or  by  those  claiming  under  him,  cannot  occur  until 

'  Trask  v.  White,  3  Bro  C.  C  289;  Christophers  v.  Sparke,  3  Jac.  &  W.  334; 
Hughes  V.  Edwards,  9  Wheat.  (U.  S.)  497;  Jackson  v.  Wood,  13  Johns.  (N.  Y.) 
342. 

2  Maxwell  D.  Hartman,  50  Wis.  660;  Wilkerson  v.  Allen,  67  Mo.  502. 

sGrether  v.  Clark,  75  Iowa,  383. 

^  Dewey  v.  McLain,  7  Kans.  136;  Medley®.  Elliott,  63  111.  533;  Birnie  d. 
Main,  39  Ark.  591;  Martin  v.  Jackson,  37  Pa.  St.  504;  Coyle  v.  Wilkins,  57 
Ala.  108. 

'  Partridge  ■».  Bere,  5  Barn.  &  Aid.  604. 

•  Story's  Eq.  Jur.  sect.  1038,  b. 

'  Chouteau  v.  Burlando,  30  Mo.  483;  Locke  v.  Caldwell,  19  111.  417. 


918  CLASSIFICATION  OF  ESTATES.  [§  899 

it  is  known  to  the  mortgagee  that  the  mortgagor  or  his 
grantee  has  made  some  claim  adverse  to  his  title.' 


Article  2. 
Foreclosure  of  Power-of-Sale  Mortgages. 

§889.  Validity.  §906.  Mortgagee  and  Trustee  Must 
§  900.  -Trust  Deeds.  Not  Purchase. 

§  901.  Who  May  Exercise  the  Power  §  907.  The  Deed. 

of  Sale.  §  908.  To  Whom  Made. 

§  902.  Trustees.  §  909.  Setting  Aside  the  Sale. 

§  903.  Trustee's  Right  to  Assign.  §  910.  Application  of  Proceeds. 

§  904.  Suspension  of  Power.  §  911.  Recovery  of  Surplus. 

§905.  Condition  Precedent  as  to  Sale.  §912.  Redemption. 

§899.  Validity. —  Mortgages  containing  power  of  sale 
and  deeds  of  trust  to  secure  a  debt  due  to  a  creditor  are 
substantially  the  same  thing  at  law  and  in  equity.  At 
law  they  convey  the  legal  title  to  the  grantee  or  trustee;  in 
equity  the  land,  the  title,  and  the  deeds  stand  as  security 
for  the  debt,  which  is  the  principal  thing,  the  conveyance 
of  the  land  being  collateral  to  the  debt.'  The  power  of 
sale  is  added  to  mortgages  to  expedite  foreclosure.  It  is  a 
cumulative  power  of  foreclosure,  and  if  the  mortgagee  does 
not  desire  to  .exercise  the  power,  he  may  foreclose  the 
mortgage  in  equity,  or  by  any  other  method  prescribed  by 
law.  When  the  sale  has  been  made,  the  interest  of  the 
mortgagor  is  wholly  divested,  including  his  equity  of  re- 
demption," except  in  some  States,  where  this  is  changed  by 
statute  and  redemption  is  allowed.  * 

The  evil  of  the  ordinary  mode  of  mortgaging  is  that  the 
mortgagee,  in  proceeding  to  recover  his  money,  is  lia- 
ble to  be  delayed  for  an  indefinite  time  in  chancery.  The 
power-of-sale  mortgage  provides  for  a  settlement  out  of 

'  Holmes  v.  Turner's  Falls  Co.  150  Mass.  535;  Tripe  v.  Marcy,  39  N.  H. 
439;  Martin  «.  Jackson,  27  Pa.  St.  504;  Zeller  v.  Eckert,  4  How.  (U.  S.)  289, 
295;  Kellogg  ®.  Dickinson,  147  Mass.  432. 

'  Very  v.  Russell,  65  N.  H.  646. 

2  Durden  v.  Whetstone,  93  Ala.  480. 
;    ■'Pierce  s.  Grimley,  77  Mich   273. 
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court.  The  principal  objection  to  this  mode  of  security  to 
a  mortgagor  is  that  in  one  or  two  months  he  may  be  de- 
prived of  his  property  without  ample  opportunity  being 
given  for  the  disposal  of  it  to  the  best  advantage.  But  the 
justice  of  the  case  will  be  found  nearly  equal,  and  the 
guiding  principle  in  reviewing  transactions  of  this  nature 
should  be  rather  to  afford  facilities  for  the  accomplishment 
of  the  intention  of  the  parties  and  not  to  oppose  or  obstruct 
that  intention  by  dilatory  precautions  and  impediments. 
Sustaining  the  validity  of  power-of  sale  mortgages  is  wise 
and  in  accord  with  the  best  interests  of  the  parties,  and 
this  validity  is  everywhere  recognized.'  The  effect  of  a 
regular  foreclosure  under  a  power  of  sale  in  a  mortgage  is 
equivalent  to  a  strict  foreclosure  by  a  court  of  equity,  to 
which  the  mortgagor  and  those  claiming  by  priority  of 
estate  with  him  are  made  parties." 

This  power  of  sale  is  also  valid  in  those  States  where  a 
mortgage  is  only  a  lien, "  provided  the  mortgagor  has  not 
died'  or  become  a  bankrupt.' 

§  900.  Trust  Deeds.— A  deed  conveying  land  to  a 
trustee  as  security  for  the  payment  of  a  debt,  conditioned 
to  be  void  if  the  debt  be  paid  when  due,  but  in  default  of 
payment  empowering  the  trustee  to  sell  the  land  and  apply 
the  proceeds  to  the  extinguishment  of  the  debt,  and  pay 
the  surplus  to  the  grantor,  is  sometimes  called  a  deed  of 
trust  in  the  nature  of  a  mortgage,  but  it  contains  all  the 
elements  necessary  to  constitute  a  mortgage,  and  is  in 
legal  effect  a  mortgage;'  and  the  power  of  sale  contained 
in  a  deed  of  trust  does  not  take  from  the  instrument  its 
character  as  a  mortgage  or  deprive  it  of  any  of  the  inci- 
dents of  a  conveyance  of  that  description,  and  it  must  be 

'  Grant  v.  Burr,  54  Cal.  298;  Durkia  v.  Burr,  60  Cal.  360;  Lydston  v.  Powell, 
101  Mass.  77;  Turner  v.  Johnson,  10  Ohio,  204;  Longwilh  v.  Butler,  3  Gil. 
(111.)  74;  Hyman  i).  Devereux,  63  N.  Car.  624;  Mitchell  v.  Began,  11  Rich.  (S. 
Car.)  686;  First  Nat.  Bank  v.  Mining  Co.,  8  Mont.  32. 

^  Powers  V.  Andrews.  84  All.  289;  IJloom  v.  Van  Rensselaer,  15  111.  503. 

'  Calloway  v.  Bank,  54  Ga.  441. 

■•Lathrop  v.  Brown,  65  Ga.  312;  Johnson  v.  Johnson,  27  S.  Car.  309. 

^  Lockett  V.  Hill,  1  Wood,  C.  C.  558. 

«DeWolf».  Manufacturing  Co.,  49  Conn.  283,  319;  Shillaber  ®.  Robinson, 
7  U.  S.  68. 
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considered  a  mortgage."  Or  such  deed  of  trust  is  in  effect 
but  a  mere  mortgage  with  a  power  of  sale/  and  it  does  not 
change  the  character  of  the  transaction  that  the  instru- 
ment is  executed  to  a  third  party,  in  trust,  to  secure  the 
payment  of  the  debt.' 

In  Louisiana  a  deed  of  trust  is  not  a  mortgage,  as  the 
latter  must  conform  with  the  forms  prescribed  by  the 
local  law  and  customs,  and  must  clearly  announce  the 
purpose  of  the  act.'  In  Florida  such  a  trust  deed  is  not  a 
mortgage,  but  conveys  the  legal  title  to  the  trustee,  and  he 
is  the  proper  party  to  protect  the  title  of  such  land  as 
remains  unsold  by  him.' 

§  901.  Who  May  Exercise  the  Power  op  Sale  — It 
is  generally  provided  that  the  power  to  sell  lands  shall  be  in 
the  grantee,  and  is  a  part  of  the  security  and  may  be  executed 
by  any  person  who,  by  assignment  or  otherwise,  becomes 
entitled  to  the  money  thereby  secui'ed;  and  apt  words  of 
conveyance  are  not  necessary  to  entitle  the  assignee  of  the 
mortgage  debt  to  exercise  the  power  of  sale  contained 
therein.  ° 

The  legal  holder  of  the  note  and  mortgage  is  the  party  to 
exercise  the  power; '  and  a  legal  assignment  of  the  mort- 
gage passes  the  power  of  sale,  unless  there  are  restrictions.' 
But  an  assignment  not  made  in  pursuance  of  the  common 
law  or  of  statute  is  not  effectual  to  pass  the  power  of  sale 
to  the  assignee."  But  the  assignee  of  a  mortgage  as 
collateral  security,  may,  as  against  the  mortgagor  and 

'DeWolf  V.  Manufacturing  Co.,  49  Conn.  383,  330. 

'McLean  v.  Paschal,  47  Tex.  369;  Newman  «.  Samuels,  17  Iowa,  534; 
Eaton  V.  Whiting,  3  Pick.  (Mass.)  48L  See,  also,  Enos  v.  Sutherland,  11 
Mich.  538;  Weed  ».  Mirick,  63  Mich.  414;  Hoile  v.  Bailey,  58  Wis.  434;  Schri- 
ber  V.  LeClair,  66  Wis.  579;  Jeffery  «.  Hursh,  58  Mich.  246. 

3  Union  Co.  «.  Sprague,  14  R.  I.  453;  ChafiEee  v.  Bank,  VI  Me.  514;  Hoffman 
®.  Mackall,  5  Ohio  St.  134. 

^  Thibodaux  v.  Anderson,  34  La  Ann.  797. 

'  Soutter  71.  Miller,  15  Fla,  635.  See,  also,  Koch  v.  Briggs,  14  Cal.  256;  Bate- 
man  V.  Burr,  57  Cal.  480. 

^Martinez  D.  Lindsey,  91  Ala.  334;  Johnson  ».  Beard,  93  Ala."96;  Young  «. 
Roberts,  15  Beav.  558. 

'  Lee  V.  Clary,  38  Mich.  333 

sPickett  V.  Jones,  63  Mo.  195;  Bush -a.  Sherman,  80  111.  160. 

9  Dameron  v.  Eskridge,  104  N.  Car.  621 ;  Hamilton  n.  Lubukee,  51  111.  415, 
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■those  claiming  uuder  him,  execute  the  power  as  full  as  if 
the  assignment  had  been  absolutely  made.' 

Assigns  include  a  devisee  of  the  mortgagee,"  and  those 
whom  the  testator  or  his  transferee  may  make  by  will." 
And  an  assignee  of  a  part  of  the  notes  has  the  right  to  avail 
himself  of  the  power  of  sale  to  collect  his  debt."  A  party 
legally  incapacitated  cannot  create  or  execute  such  a  power, ' 
though  a  married  woman  is  legally  competent.'  An  attor- 
ney of  a  corporation  may  execute  such  a  power  when 
given  him,'  but  a  corporation  cannot.' 

When  the  grantee,  his  administrator  and  assigns,  have 
power  to  sell  upon  default  in  the  payment,  the  power  is  ir- 
revocable, and  does  not  cease  with  the  death  of  the  gran- 
tee or  mortgagee.'  But  the  mortgagee  being  dead,  a  fore- 
closure by  advertisement  upon  notice  of  sale,  purporting 
to  be  given  by  authority  of  the  mortgagee,  is  void." 

As  this  power  is  a  matter  of  contract  a  foreign  adminis- 
trator or  executor  can  exercise  the  power,  but  to  show  a 
clear  title  of  record,  he  should  be  appointed  in  the  State 
where  the  sale  is  made."  In  some  States  the  assign- 
ment must  be  recorded  in  order  to  show  title  in  the  as- 
signee." 

'  Holmes  ».  Turner,  etc.  Co. ,  150  Mass.  535. 

'  Cooke  ».  Crawford,  13  Sim.  91;  Wilson  v.  Bennett,  5  DeG.  &  8.  475;  Mac- 
donald  ».  Walker,  14  Beav.  556. 

'Titley  v.  Walstenholme,  7  Beav.  435. 

*  Brown  ».  Delaney,  22  Minn.  349. 

'  Burnet  v.  Denniston,  5  Johns.  Ch.  (N.  Y.)  35. 

«  Demarest  v.  Wynkoop,  3  Johns.  Ch.  (N.  Y.)  139;  Young  v.  Graff,  28  111. 
20;  Doolittle  v.  Lewis,  7  Johns.  Ch.  (N.  Y.)  45. 

'  Cliilton  B.  Brooks,  71  Md.  445. 

'  Mutual  Build.  Asso.  v.  Lowdermilk,  50  Md.  175;  Queen  City  Perpetual 
Asso  ».  Price,  53  Md   398. 

9  Yount  V.  Morrison,  109  N.  Car.  520;  N,  Car.  Laws  1887,  ch.  147;  Merrin 
V.  Lewis,  90  111  505;  Collins  v.  Hopkins,  7  Iowa,  463;  Doolittle  v.  Lewis,  7 
Johns.  Ch.  (N.  Y.)48;  Lewis  v.  Wells,  50  Ala.  198;  Harnickell  v.  Orndorff,  35 
Md.  311. 

'"  Bamman  v.  Kelley,  38  Minn.  197;  Roche  v.  Farnsworth,  106  Mass.  509. 

"  Hayes  v.  Frey,  54  Wis.  503;  Sloan  v.  Frothingham,  65  Ala.  593;  Averill  v. 
Taylor,  5  How.  I'r.  (N.  Y.)  476. 

"^  Morris  ».  McKnight,  1  N.  Dak.  366;  Lowry  v.  Mayo,  41  Minn.  388.  See, 
also.  Wells  v.  Wells,  47  Barb.  (N.  Y.)  416;  Montague  v.  Dawe-i,  13  Allen 
(Mass.).  397;  Wilson  v.  Troup,  3  Cow.  (N.  Y.)  195;  Jackson u.  Colden,  4 Cow. 
(N.  Y.)  266. 
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§  902.  Trustees. — The  trustee  must  follow  his  authority.- 
A  sale  under  a  power  in  a  deed  of  trust  is  not  void  because 
the  trustee  is  the  real  owner  of  the  note  when  the  deed 
was  executed.' 

A  trustee  may  go  into  equity  in  order  to  prevent  the 
statute  of  limitations  barring  his  right  to  sell  under  the 
power,  when  such  would  occur  before  he  could  comply  with 
the  power." 

Upon  delivery  of  his  deed  after  sale  the  original  trustee 
ceases,  both  at  law  and  in  equity,  to  have  any  further  in- 
terest in  the  property.  The  power  of  sale  is  extinguished 
so  far  as  he  is  concerned,  leaving  him  in  the  same  position 
as  a  total  stranger;  and  an  effort  on  his  part  to  exercise 
the  power  originally  vested  in  him  by  an  attempted  resale 
or  making  a  second  deed  is  of  no  more  force  or  effect  than  if 
the  same  proceedings  were  taken  by  one  who  had  never  been 
connected  with  the  title. °  However,  able  decisions  hold 
that  the  deed  of  the  trustee  made  in  pursuance  of  an  irreg- 
ular sale  is  itself  void,  and  does  not  divest  him  of  the  legal 
title.  Because  he  retains  the  authority  originally  embodied 
in  the  power,  and,  upon  discovery  that  the  sale  is  defective, 
may  proceed  to  resell  the  property;  likewise,  it  follows  as  a 
legal  and  a  logical  consequence,  that  if  the  new  proceed- 
ings be  in  full  compliance  with  the  conditions  of  the  power, 
the  trustee's  second  deed  operates  to  convey  the  title.'' 

§  903.  Trustee's  Eight  to  Assign. — A  trust  differs  ma- 
terially from  a  mere  power  of  sale.  A  trust  deed  does  not 
in  termfe  carry  the  legal  title  of  the  property  to  the  trustee 
to  be  sold  and  applied  by  him  as  a  personal  trust  and  con- 
fidence; it  cannot  be  delegated  except  as  provided  by  the 
person  who  created  it. '    The  power  given  to  a  mortgagee 

'  Cassady  v.  Wallace,  103  Mo.  575;  Tyler  v.  Herring,  67  Miss.  169. 

'  McDonald  «.  Vinson,  56  Miss.  497. 

3  Koester  v.  Burke,  81  III.  436;  Wellss.  Caywood,  3 Colo.  487;  Doe  v.  Robin- 
son, 34  Miss.  688;  Huckabee  u.  Billingsly,  16  Ala.  414;  Taylor  i:.  King,  6 
Munf.  (Va.)  358;  Cranston  ».  Crane,  97  Mass.  459;  Fulton  z.  Johnson,  34  W. 
Va.  95. 

■■Ohnsberg©.  Turner,  87  Mo.  137;  13  Mo.  App.  533;  Enochs  z.  Miller,  60 
Miss.  19;  Bottineau  z.  Ins.  Co.  31  Minn.  135.  This  rule  is  adopted  in  New 
York  and  Michigan  by  statute. 

'Johnson  v.  Johnson,  37  S.  Car.  809. 
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may  be  effectually  assigned  to  another  person  by  a  convey- 
ance of  all  the  interest  of  the  donee  of  the  power;  but  such 
power  of  sale  cannot  be  so  transferred  by  a  trustee  in  a 
trust  deed.' 

§  904.  Suspension  op  Power. — In  those  States  where 
the  common  law  prevails  such  a  power  is  coupled  with  an 
interest,  and  the  death  or  bankruptcy  of  the  mortgagor 
does  not  revoke  or  suspend  the  power  of  the  legal  holder 
to  sell  under  the  power,  as  the  power  is  coupled  with  an 
irrevocable  interest  and  cannot  be  revoked." 

But  in  those  States  where  the  mortgagee  has  not  the 
legal  title,  but  merely  a  lien,  the  death  of  the  mortgagor 
revokes  the  mortgagee's  power  of  sale.  ° 

The  common  law  rule  is  that  the  bankruptcy  of  the  mort- 
gagor does  not  affect  the  mortgagee's  authority  to  exercise 
the  power  of  sale,*  but  this  rule  is  not  accepted  by  some 
courts. ' 

§  905.  Condition  Pkecedent  as  to  Sale. — When  the 
trustee  is  authorized  to  take  possession  before  sale,  his 
taking  possession  is  not  a  condition  precedent  to  the  exer- 
cise of  the  power  of  sale  under  a  trust  deed;  the  language 
may  authorize  but  does  not  require  him  to  take  possession 
of  the  land  before  sale.'  It  is  not  necessary  to  a  legal  sale 
of  the  premises  that  an  entry  or  demand  for  possession 

I  Pickett  V.  Jones,  63  Mo.  195;  Whittelsey  v.  Hughes,  39  Mo.  13;  McKuight 
D.  Wimev,  38  Mo.  132. 

^Hudgins  v.  Morrow,  47  Ark.  515;  Conners  v.  Holland,  113  Mass.  50;  White 
V.  Stephens,  77  Mo.  453;  Varnum  v.  Meserve,  8  Allen  (Mass.),  158;  Reilly  «, 
Pliillips  (S.  Dak.),  57  N.  W.  Rep.  780;  Bell  v.  Twilight,  23  N.  H.  500;  Biad- 
ley  V.  Railroad  Co.,  36  Pa.  St.  151;  Hunt  v.  Rousmanier,  8  Wheat.  (U.  S.)  174; 
Wright  V.  Rose,  2  Sim.  &  St.  333;  Corder  v.  Morgan,  18  Ves.  344;  Hodges  v. 
Gill,  9  Baxt.  (Tenn.)  378;  Strother  v.  Law,  54  111.  413;  Collins  v.  Hopkins,  7 
Iowa,  463;  Berry  ».  Skinner,  80  Md.  567;  Hyde  v.  Warren,  46  Miss.  13;  De 
Jarnette  v.  De  Giverville,  56  Mo.  440,  448. 

*  Williams  ».  Washington,  40  S.  Car.  457;  Johnson  v.  Johnson,  27  S.  Car. 
309.  See,  also,  Lathrop  v.  Brown,  65  Ga.  312;  Lockett  v.  Hill,  IWood,  C. 
C.  552. 

*Hall  V.  Bliss,  118  Mass.  554;  Dixon  ».  Ewart,  3  Meriv,  323. 

s  Lockett  V.  Hill,  1  Wood,  C.  C.  552. 

'Vaughn  V.  Powell,  65  Miss.  401.  Compare  Roarty  v.  Mitchell,  7  Gray 
(Mass.),  243;  Foster  s.  Boston,  133  Mass.  143. 
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should  first  be  made  by  the  trustee.     Entry  in  such  case  is 
not  a  condition  precedent  to  the  making  of  the  sale.' 

§  906.  Mortgagee  and  Trustee  Must  Not  Purchase.— 
A  mortgagee  may  become  a  purchaser  at  his  own  sale 
under  a  power  in  the  mortgage,  with  the  consent  of  the 
mortgagor;  otherwise  the  mortgagor  may  disaffirm  the 
sale  within  a  reasonable  time,  and  claim  a  redemption  and 
account.'  But  in  some  States  the  statute  allows  the 
mortgagee  to  purchase." 

When  the  mortgagee  Jias  purchased  at  his  own  sale,  to 
avoid  it,  the  mortgagor  must  disaffirm  it  within  a  reasona- 
ble time.* 

It  is  a  principle  that  a  trustee  cannot  be  a  purchaser.  So 
strict  is  this  rule  adhered  to  that  no  question  is  allowed 
to  be  raised  as  to  the  fairness  or  unfairness  of  a  conti'act  so 
entered  into.' 

If  one  acting  as  trustee  for  others  becomes  himself  inter- 
ested in  the  purchase,  the  cestui  que  trust  is  entitled  to 
have  the  sale  set  aside,  unless  the  trustee  has  fairly 
divested  himself  of  the  character  of  trustee,  and  the  fact 
that  the  purchase  was  made  through  the  intervention  of  a 
third  person  makes  no  difference." 

§  907.  The  Deed. — In  some  States  where  the  mortgagee 
is  allowed  to  purchase,  no  deed  is  necessary  when  he  pur- 
chases.    In  Wisconsin,  under  the  statute, '  no  deed  is  neces- 

'  Kiley  ».  Brewster,  44  III.  186.     See,  also,  Anderson  v.  Strauss,  98  111.  485. 

^McCall  «.  Mash,  89  Ala.  487;  Very  v.  Russell,  05  N.  H.  646;  Gibson  v. 
Barbour,  100  N.  Car.  192;  Martin  v.  McNeely,  101  N.  Car.  634;  Watsons. 
Sherman,  84  111.  263;  Nichols  v.  Otto,  133  111.  91;  Downes  «.  Grazebrook,  8 
Mcriv.  300;  EUcnbogen  v.  Griffey,  55  Aik.  268;  Lockett  v.  Hill,  1  Wood,  C. 
C.  553;  Bohii  v.  Davis,  75  Tex.  24;  Robinson  v.  Amateur  Asso.,  14  S.  Car.  148; 
Michoud  ».  Girod,  4  How.  (U.  S.)  503;  Rutherford  ®.  Williams,  42  Mo.  18; 
Benham  v.  Rowe,  2  Cal.  387;  Parmenter  v.  Walker,  9  R.  I.  225;  Hyndman  v. 
Hyndman,  19  Vt.  9;  Korns  v.  Shaffer,  27  Md.  83. 

3  Chilton  V.  Brooks,  71  Md.  445. 

*Helm  V.  Yerger,  61  Miss.  44;  Munn  v.  Burges,  70  111.  604;  Dawkins  «. 
Patterson,  87  N.  Car.  384;  Downs  v.  Hopkins,  65  Ala.  508. 

'Aberdeen  Railway  Co.  ii.  Blaikie,  1  Macq.  461.  See,  also,  Lewis  ».  Hill 
man,  3  H.  L.  Cas.  607,  620,  630. 

« Jewett  ».  Miller,  10  N.  Y.  402;  Slade  t>.  Van  Vechten,  11  Paige  (N.  Y.),  21; 
Stephen  v.  Beall,  23  Wall.  (U.  S  )  339. 

'Rev.  Stat.  sect.  3541. 
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sary,  as  the  affidavits  of  tiie  publication  of  notice  of  sale 
under  the  power  in  the  mortgage,  and  of  the  circumstances 
of  the  sale  are  equivalent  to  a  deed,  and  when  the  holder  of 
the  mortgage  is  the  purchaser  no  deed  is  necessary  to  con- 
vey the  title  in  law.'  So  in  New  York,  no  deed  is  necessary 
when  the  mortgagee  is  the  purchaser,  as  the  affidavits  in 
such  case  have  the  force  and  effect  of  a  deed." 

The  holder  of  the  mortgage  or  his  assignee  is  the  party 
who  has  the  authority  to  make  the  deed  to  the  purchaser, 
when  a  deed  is  necessary. 

The  trustee  is  the  party  to  make  the  deed  where  a  sale  is 
had  under  the  trust  deed,  and  he  should  not  covenant 
against  incumbrances.  The  purchaser  takes  the  title  as  it 
came  into  the  trustee's  hands.' 

When  the  power  merely  authorizes  the  donee  to  execute 
a  deed  in  the  name  of  the  donor,  or  as  his  attorney,  it  must 
be  so  executed,  and  the  deed  of  sale  will  then  be  the  deed 
of  the  donor  of  the  power  and  not  of  the  donee.  But  a 
power  may  be  given  to  be  executed  by  the  deed  of  the 
donee,  and  this  was  formerly  the  more  common  mode.'  If 
the  power  be  given  in  the  alternative,  the  deed  of  sale  may 
be  executed  in  either  form. 

If  the  deed  be  executed  in  the  name  of  the  mortgagee, 
when  he  is  not  authorized  to  do  so  by  the  power,  it  passes 
the  equitable  title  to  the  grantee,"  and  a  court  of  equity 
may  convey  the  legal  title.  °  When  the  mortgagee  has  the 
right  to  exercise  this  power  and  make  a  deed,  he  must 
do  it.' 

In  South  Carolina  the  mortgagee  or  his  assignee  must 
execute  the  deed  in  the  name  of  the  moi'tgagor.' 

§  908.  To  Whom  Made. — Where  the  mortgagee  has  the 
right  to  purchase  at  his  own  sale  under  the  statute,  his 

'Nau  V.  Brunette,  79  Wis.  664. 
'Tuthill  V.  Tracy,  31  N.  Y.  157. 

Worthy  v.  Johnson,  8  Ga,  241 ;  Barnard  v,  Duncan,  38  Mo.  170. 
<  Spear  D.  Hadduck,  31  111.  439. 
«Mulvey  ».  Gibbons,  87  111.  367. 
•  Gibbons  v.  Hoag,  95  III.  45. 
■"  Munn  V.  Surges,  70  111.  604. 
8  Johnson  «.  Johnson,  37  8.  Car.  309. 
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deed  as  trustee  or  mortgagee  to  himself  as  purchaser  passes 
the  legal  title.'  Such  mortgage  vests  a  seisin  and  a  condi- 
tional estate  in  the  mortgagee,  with  a  power  superadded  to 
convey  an  absolute  estate  by  a  sale  pursuant  to  the  terms 
of  the  power.  The  purchaser  at  the  sale  takes  not  as  grantee 
of  the  mortgagee,  but  as  the  person  designated  or  appointed 
by  the  mortgagee  in  execution  of  the  power,  and  derives 
his  title  from  the  mortgagor,  as  if  the  designation  or  ap- 
pointment had  been  inserted  in  the  original  deed,  and 
the  seisin  or  interest  to  serve  the  estate  is  raised  by  that 
deed.  So  a  mortgagee  may  execute  a  deed  to  himself  when 
he  is  allowed  to  purchase."  However,  it  has  been  suggested 
that  the  mortgagee  in  such  case  must  convey  to  a  third 
person,  who  will  reconvey  to  him,'  but  this  proceeding  is 
unnecessary  as  the  mortgagee  may  convey  the  title  to 
himself. 

The  purchaser,  in  the  absence  of  fraud,  may  have  the 
deed  made  to  another  party.* 

In  those  States  where  payment  alone  revests  the  title  in 
the  mortgagor,  a  payment  of  the  debt  before  the  sale  ex- 
tinguishes the  lien,  and  the  purchaser  will  hold  for  the 
benefit  of  the  mortgagor.' 

§  909.  Setting  Aside  the  Sale. — The  mortgagee  in  exe- 
cuting the  power  is  bound  to  the  observance  of  good  faith 
and  a  suitable  regard  for  the  interests  of  the  mortgagor. 
He  cannot  shelter  himself  under  a  bare  literal  compliance 
with  the  conditions  of  the  power.  He  must  use  a  reason- 
able degree  of  effort  and  diligence  to  secure  the  party  who 
intrusts  him  with  the  power.  Whenever  his  proceedings 
can  be  set  aside  without  injustice  to  third  parties,  it  will  be 
done  upon  proof  that  they  have  been  conducted  in  dis- 

'  Marsh  v.  Hubbard,  50  Tex.  303. 

'Woonsocket  Inst.  v.  American  Worsted  Co.,  13  R.  I.  255;  Hallu.  Bliss,  118 
Mass.  554. 

'Dexter  v.  Shepard,  117  Mass.  480;  Jackson  «.  Golden,  4  Cow.  (N.  Y.)  266. 

*  Johnson  ».  Watson,  87  III.  535. 

'  Furguson  ».  Coward,  13  Heisk.  (Tenn.)  572;  Lycoming  Ins.  Co.  v.  Jackson, 
63  111.  302;  Redmond  v.  Packenham,  66  III.  434;  Cameron  v.  Irwin,  5  Hill  (N. 
Y.),  272;  Wood  v.  Colvin,  2  Hill  (N.  Y.),  566.  Compare  Montague  i>.  Dawes, 
12  Allen  (Mass.),  397;  Merchant  v.  Woods,  27  Minn.  396;  Warner  ».  Blakeman, 
36  Barb.  (N.  Y.)  501. 
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regard  of  the  rights  of  the  donor  of  the  power.  And  when 
the  party  who  is  intrusted  with  a  power  to  sell  can  also  be- 
come the  purchaser,  he  will  be  held  to  the  strictest  good 
faith  and  the  utmost  diligence  for  the  protection  of  the  rights 
of  his  principal.'  But  such  strictness  and  literal  com- 
pliance should  not  be  exacted  as  will  destroy  the  power.' 
If  the  sale  is  made  in  good  faith  with  fairness,  it  will  not 
be  set  aside.  ° 

Slight  irregularities  will  not  avoid  the  sale.'  But  the 
irregularities  must  be  slight.  Publishing  the  notice  of  sale 
in  the  wrong  paper  will  vitiate  the  sale."  And  the  sale 
made  under  a  void  mortgage  may  be  set  aside."  The  mort- 
gagee must  not  mislead  the  purchaser.'  If  any  fraud  has 
been  practiced  upon  the  mortgagor  the  sale  may  be  set 
aside.' 

§  910.  Application  of  Proceeos. — After  the  mortgagee's 
debt  is  satisfied,  the  second  mortgagee,  if  there  be  one,  in 
preference  to  the  mortgagor  is  entitled  to  receive  the  sur- 
plus money  arising  from  the  foreclosure  sale  of  the  prior 
mortgage; '  and  the  purchaser  of  the  equity  of  redemption 
stands  in  the  place  of  the  mortgagor  in  respect  to  the  sur- 
plus.'" 

In  Massachusetts,  after  the  mortgagor's  death,  the  sur- 
plus goes  to  the  executor,  although  the  mortgagor  by  will 
devised  the  land  to  others;  and  he  will  hold  such  surplus, 
first,  to  the  use  of  the  widow  having  a  paramount  right  of 
homestead;  second,  for  the  payment  of  debts;  and  third, 

'  Clark  «.  Simmons,  150  Mass.  357;  Thompson  v.  Heywood,  129  Mass.  401. 

^  Waller  v.  Arnold,  71  111.  350. 

'  Webber  v.  Curtiss,  104  111.  309;  Equitable  Trust  Co.  v.  Fisher,  106  111.  189; 
Ellsworth  V.  Lockwood,  43  N.  Y.  89;  Grover  v.  Fox,  86  Mich.  461;  Wicks  v. 
Westcott,  59  Md.  270. 

^Lallance  v.  Fisher,  29  W.  Va.  512;  Ingle  v.  Culbertson,  48  Iowa,  265. 

'  Bigler  v.  Waller,  14  Wall.  (U.  S.)  297. 

« Walkers.  Carleton,  97  111.  582. 

'  Wicks  V.  Westcott,  59  Md.  271. 

8  Norton  B.  Tharp,  53  Mich.  146;  Pestel  v.  Primm,  109  111.  358;  Howard  v. 
Ames,  3  Met.  (Mass.)  308;  Jencks  v.  Alexander,  11  Paige  (N.Y.),  619;  Webber 
«.  Curtiss,  104  lU.  309;  Loeber  v.  Herring,  55  Md.  1. 

'Fullers.  Langum,  37  Minn.  74;  Buttrick  v.  Wenlworth,  6  Allen  (Mass.), 
79;  Ballinger  v.  Bourland,  87  111.  513;  Foster  v.  Potter,  37  Mo.  535. 

lOReid  V.  Mullins,  43  Mo.  306;  Cook  v.  Basley,  123  Mass.  396. 
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to  the  use  of  the  will."  In  Michigan  the  surplus  is  per- 
sonal estate."  In  New  York,  Indiana,  and  Ehode  Island, 
the  surplus  belongs  to  the  deceased  mortgagor's  heirs  or 
devisees,  and  not  to  his  administrator,  who  cannot  main- 
tain an  action  to  recover  it,  although  the  mortgage  pro- 
vides that  the  surplus  shall  be  paid  to  the  mortgagor,  his 
executors  or  administrators.''  The  heirs  or  devisees  are  en- 
titled to  the  profits  of  the  surplus  in  the  mortgagee's  hands 
until  legal  measures  are  taken  by  the  administrator  to  ap- 
ply the  surplus  to  the  payment  of  the  debts  of  the  mort- 
gagor.' 

The  first  mortgagee  looks  to  the  property  covered  for 
payment,  and  that  being  received,  not  knowing  that  there 
are  junior  mortgagees  whose  rights  may  be  affected,  is  in- 
different as  to  the  appropriation  of  the  surplus.  A  notice, 
then,  which  puts  a  party  on  guard  is  essential  to  make 
him  responsible,  and  of  so  much  importance  is  this  notice 
that  it  must  be  actually  given,  and  not  by  the  record  of 
the  mortgage  which  determines  the  lien.'  Constructive 
notice  from  recording  of  a  subsequent  mortgage  is  insuf- 
ficient." 

A  claim  of  a  widow's  dower  in  the  surplus  is  valid.  If 
she  would  have  been  entitled  to  dower  in  the  real  estate 
she  will  be  entitled  to  the  value  of  it  in  the  surplus. ' 

§  911.  Eecovery  of  Surplus. — The  surplus  can  be  sued 
for  and  recovered  from  the  mortgagee  in  actions  at  law  by 
the  parties  entitled  to  it."    In  Pennsylvania  the  court  de- 

'  Varnum  ii.  Meserve,  8  Allen  (Mass.),  158. 

'Smith  B.  Smith,  13  Mich.  258. 

^Moses  V.  Murgatroyd,  1  Johns.  Ch.  (N.  Y.)  119,  130;  Dunning  v.  Bank,  61 
N.  Y.  497;  Shaw  v.  Hoadley,  8  Blackf.  (Ind.)  165;  Chaffee  ».  Franklin,  11 
R.  I.  578. 

■i  Allen  V.  Allen,  12  R.  I.  301.  See,  also,  Wright  v.  Rose,  2  Sim.  &  Stu.  323; 
Bourne  v.  Bourne,  2  Hare,  35,  39. 

'M'Lean  v.  Bank,  4  McLean,  C.  0.  430. 

«Guion  V.  Knapp,  6  Paige  (N.  Y.),  35;  Gage  «.  McGregor,  61  N.  H.  47- 
Mcllvain  v.  Assur.  Co.,  93  Pa,  St.  30. 

'  Wright  V.  Rose,  3  Sim.  &  Stu.  323;  Chaffee  v.  Franklin,  11  R.  I.  578; 
DeWolf  V.  Murphy,  11  R.  I.  630;  Denton  v.  Nanny,  8  Barb.  (N.  Y.)  618;  Mills 
V.  Van  Voorhies,  20  N.  Y.  412;  Vartie  «.  Underwood,  18  Barb.  (N.  Y.)  561, 
564. 

'Reynolds  v.  Hennessy,  15  R.  I.  215;  Cook  v.  Basley,  123  Mass.  396;  Stoevei 
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clares  that  if  there  was  a  court  of  chancery  in  that  State, 
yet  indebitatus  assumpsit  for  money  had  and  received,  would 
he.' 

There  is  no  difference  in  this  respect  between  the  mort- 
gagor and  persons  holding  under  him ;  the  terms  of  the 
power  being  deemed  sufficient  to  raise  a  promise  to  pay 
the  surplus  to  the  owner  of  the  equity  of  redemption,  if 
the  mortgagee  sells  under  the  power,  since  the  surplus  is 
what  the  equity  sells  for  and  belongs  to  the  owner." 

§  912.  Redemption. — The  rule  is  that  a  foreclosure  under 
a  power  of  sale  is  equivalent  to  a  strict  foreclosure  by  a 
court  of  equity  in  a  proceeding,  to  which  the  mortgagor, 
and  those  claiming  under  him  by  privity  of  title,  are  made 
parties.  It  cuts  off  the  equity  of  redemption,  not  only  as 
existing  in  the  mortgagor,  but  also  in  any  assignee  holding 
under  him.' 

In  several  of  the  States  the  mortgagor  has  the  right  to 
redeem  from  the  foreclosure  made  under  a  power. 


Article  3. 
Foreclosure  By  Taking  Possession. 

§  913.  Foreclosure  by  Taking  Posses-    §  916.  Executors  and  Administrators 
sion.  of   the    Mortgagee's  Estate. 

§  914.  Sufficient  Entry.  §  917.  Possession. 

§  915.  When  the  Mortgagee  May  En- 
ter. 

§  913.  Foreclosure  by  Taking  Possession. — This  mode 
of  foreclosure  is  used  in  Maine,  Massachusetts,  New  Hamp- 
shire, and  Rhode  Island,  and  is  the  usual  remedy  in  the 

v.  Stoever,  9  Serg.  &  R.  (Pa.)  434;  Davenport  «.  McChesney,  86  TST.  Y.  242; 
Flanders  v.  Thomas,  13  Wis.  410;  Vick  v.  Smith,  83  N.  Car.  80;  Bailey  v. 
Merritt,  7  Minn.  159;  Webster  v.  Singley,  53  Ala.  208.  See,  also,  Ballinger 
V.  Bourland,  87  111.  513. 

'  Stoever  «.  Stoever,  9  Serg.  &  R.  (Pa.)  434. 

*  Bailey  ®.  Merritt,  7  Minn.  159;  Fussell  v.  Hennessy,  14  R.  I.  550. 

'  Childress  «.  Monctte,  54  Ala.  317;  Powers  v.  Andrews,  84  Ala.  289;  Aiken 
V.  Bridgeford,  84  Ala.  295. 
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first  three  States;  the  mortgagee  takes  peaceable  posses- 
sion and  holds  the  premises  a  time  for  redemption  by  the 
mortgagor,  if  he  sees  fit,  and  unless  the  mortgagor  redeems 
his  obligation  he  loses  his  right  of  redemption.  Upon  tak- 
ing possession  the  mortgagee  receives  the  rents  and  profits 
as  a  part  of  his  security.  If  necessary  the  mortgagee  may 
obtain  possession  by  process  of  law  as  prescribed  by  the 
statute,'  and  may  then  also  bring  a  writ  of  entry  to  fore- 
close the  mortgage  and  have  a  conditional  judgment.' 

§  914.  Sufficient  Entry. — Under  the  law  providing  for 
a  foreclosure  of  a  mortgage  by  open  and  peaceable  entry 
on  the  mortgaged  premises,  and  possession  thereof  for  the 
required  time  to  bar  redemption,  the  entry  is  peaceable  if 
not  opposed  by  the  mortgagor  or  person  claiming  the  pos- 
session, and  sufficiently  open  if  made  in  the  presence  of 
two  competent  witnesses,  whose  certificate  thereof  is  eworn 
to  and  duly  recorded  in  the  registry  of  deeds.'  If  the  entry 
is  made  as  provided  by  statute,  it  is  sufficient  although  the 
entry  was  purposely  made  in  secret.* 

The  mortgagee  must  continue  in  the  possession  of  the 
mortgaged  premises  for  the  time  required  by  the  statute  to 
bar  redemption." 

§  915.  When  the  Mortgagee  May  Enter. — The  mort- 
gagee has,  at  all  times  after  the  condition  is  broken,  a 
right  to  enter  peaceably  and  take  possession,  and  this  right 
is  not  lost  by  his  pursuing  the  statutory  remedy  to  fore- 
close his  mortgage." 

A  wife  cannot  maintain  a  writ  of  entry  against  her  hus- 
band, and  the  process  of  foreclosure  by  entry  and  posses- 
sion is  equally  adverse.' 

A  second  mortgagee  may  enter  and  take  possession  for 
the  purpose  of  foreclosure,  while  the  first  mortgagee  is  in 

'  Hastings  ».  Pratt,  8  Cush.  (Mass.)  131;  Gerrlsh  b.  Mason,  4  Gray  (Mass.), 
432;  Walker  v.  Tliayer,  113  Mass.  36. 
^Trustees  v.  Connolly,  157  Mass.  272. 
=  Tompson  v.  Kenyon,  100  Mass.  108. 

^Ellis  «.  Drake,  8  Allen  (Mass.),  161;  Hobbs«.  Fuller,  9  Gray  (Mass.),  98. 
'  Chase  v.  Marston,  66  Me.  271;  Davis  ■».  Rodgers,  64  Me.  159. 
'Mann  v.  Earle,  4  Gray  (Mass.),  299;  Shepard  v.  Richardson,  145  Mass.  83. 
'  Tucker  v.  Fenno,  110  Mass.  311. 
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for  like  purpose."    The  foreclosure  of  the  first  and  second 
mortgages  may  be  prosecuted  at  the  same  time.' 

§  916.  Executors  and  Administrators  op  the  Mort- 
gagee's Estate. — The  administrator  may  foreclose  a  mort- 
gage by  peaceable  entry  and  a  continued  actual  possession 
for  a  term  required  by  statute,  in  the  same  manner  his 
intestate  might  have  done,'  and  he  may,  for  this  purpose, 
maintain  the  proper  action.*  The  heirs  of  the  mortgagee 
have  no  title  that  wiU  enable  them  to  foreclose  the  mort- 
gage.' 

The  mortgage  debt  goes  to  the  executor  or  administrator 
as  personal  estate,  and  he  may  coUect  it  or  may  assign  it 
together  with  the  mortgage.* 

§  917.  Possession. — -After  the  entry  of  the  mortgagee  for 
condition  broken,  the  legal  possession  is  in  the  mortgagee, 
although  the  mortgagor  remains  in  actual  occupancy. '  In 
Maine,  the  possession  required  is  actual  possession  con- 
tinued for  the  length  of  time  required  by  statute,  in  order 
to  bar  the  right  to  redeem.'  But  generally  the  possession 
which  the  mortgagee  is  required  to  take  and  maintain  in 
order  to  accomphsh  an  effectual  foreclosure  of  the  mort- 
gage is  by  no  means  personal  occupation  of  the  mortgaged 
estate,  or  even  the  actual  appropriations  of  the  rents  and 
profits.  It  is  a  formal  entry  and  constructive  rather  than 
a  hteral  taking  of  possession.  It  is  not  an  entiy  for  the 
purpose  of  literally  ousting  and  expelhng  the  mortgagor, 
but  it  is  for  the  purpose  of  giving  ample  and  full  notice  to 
the  mortgagor  that  his  right  of  redeeming  will  be  gone  after 
the  expiration  of  the  statutory  period  of  redemption."    If 

'  Palmer  v.  Fowley,  5  Gray  (Mass.),  545. 

» Doten  B.  Hair,  16  Gray  (Mass.),  149;  Cronino.  Hazletine,  3  Allen  (Mass.),  324. 

»  Gibson  v.  Bailey,  9  X.  H.  168. 

*Bickford  v.  Daniels,  2  N.  H.  71;  Fifield  d.  Sperry,  20  N.  H.  338. 

'  Smith  B.  Dyer,  16  Mass.  18;  Fay  v.  Cheney,  14  Pick.  (Mass.)  399,  404; 
Palmer  v.  Stevens,  11  Cush.  (Mass.)  147;  Haskins  v.  Hawkes,  108  Mass.  379. 

«Fay  V.  Cheney,  14  Pick.  (Mass.)  399. 

'  Thompson  o.  Vinton,  121  Mass.  139. 

'"Chamberlains.  Gardiner,  38  Me.  548;  Chase  o.  Maraton,  66  Me.  271;  Jar- 
vi-  t.  Albro,  67  Me.  310. 

»  Swift  D.  Mendell,  8  Cush.  (Mass.)  857,  359;  Ellis  v.  Drake,  8  Allen  (Mass.), 
161,  Hobbs  B.  Fuller,  9  Gray  (Mass.),  98. 
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the  mortgagor  still  remains  in  occupancy  his  possession  is 
subordinate  to  the  mortgagee's  and  not  adverse.' 


Article  4. 

Foreclosure  By  Writ  of  Entry. 

§  918.  Foreclosure  by  Writ  of  Entry.    §  920.  Who  May  Foreclose. 
§  919.  When  the  Right  of  Entry  Ac-    §  931.  Nature  of  Defense. 

crues.  §  932.  Tlie  Conditional  Judgment. 

§  918.  FOEECLOSURE  BY  Writ  OP  ENTRY. — This  mode  of 
foreclosure  is  statutory  and  practiced  in  Maine,  Massachu- 
setts, New  Hampshire,  and  Rhode  Island.  And  when  the 
statute  is  not  complied  with,  it  is  fatal  to  the  attempted 
foreclosure."  This  manner  of  foreclosure  by  writ  of  entry 
is  copied  from  the  Eoman  law;  when  a  debt  secured  upon 
land  was  due,  the  pledgee  had  a  writ  expressly  framed  for 
foreclosure,  substantially  identical  with  the  writ  of  entry 
for  foreclosure  of  a  mortgage.  °  The  process  could  be  en- 
forced by  the  courts  by  a  seizure  of  the  property  pledged, 
if  it  remained  in  the  pledgor's  possession,  or  by  other  dis- 
traint. There  was  a  conditional  judgment  that  the  debtor 
should  still  have  a  reasonable  time  to  pay  before  the  fore- 
closure should  become  absolute,*  the  same  provision  that  is 
allowed  now  under  this  writ  of  entry  to  foreclose. 

§  919.  When  the  Right  of  Entry  Accrues. — The  mort- 
gagee may  enter  immediately  after  the  execution  of  the 
mortgage,  oust  the  mortgagor,  and  receive  the  rents  and 
profits,  if  there  be  no  agreement  to  the  contrary.  And  if 
the  mortgagor  refuses  to  quit,  the  mortgagee  may  oust  him 
by  a  writ  of  entry  and  recover  against  him  as  a  disseisor. ' 
A  breach  of  condition  is  not  necessary  to  entitle  the  mort- 

'  Hurd  V.  Coleman,  43  Me.  183;  Morse  v.  Bassett,  133  Mass.  503;  Porter  v.. 
Hubbard,  134  Mass.  233;  Howard  v.  Handy,  35  N.  H.  315,  323. 

2  Bird  V.  Keller,  77  Me.  270. 

^Glanv.  Lib.  X.  c.  7. 

^Glanv.  Lib.  X.  c.  8. 

'Newall  o.  Wright,  3  Mass.  138;  Hobart  v.  Sanborn,  13  N.  H.  226;  Lackey 
t).  Holbrook,  11  Met.  (Mass.)  458. 
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gagee  to  possession,  unless  it  appears  expressly  or  by  neces- 
sary implication  that  the  mortgagor  should  remain  in  pos- 
session.' But  when  there  is  a  covenant  that  the  mortgagor 
shall  occupy  the  premises  then  the  mortgagee  cannot  enter 
until  the  condition  is  broken." 

§  920.  Who  May  Foeeclose. — The  party  holding  the 
legal  title  must  bring  the  action  to  foi-eclose,  for  this  pro- 
cess cannot  be  maintained  by  one  who  has  not  the  legal 
title  in  the  mortgage.  °  And  if  the  mortgage  is  held  by 
joint  tenants  all  must  join  in  the  action." 

A  cestui  que  trust  cannot  bring  the  action.'  An  assignee 
of  the  mortgage  may  foreclose  in  the  name  of  the  assignor." 
And  the  individual  partners  may  bring  the  writ  to  fore- 
close, though  the  mortgage  is  in  the  name  of  the  partner- 
ship. ' 

§  921.  Nature  of  DsFENSE.^It  may  now  be  regarded 
as  settled  law  that  in  an  action  to  foreclose  a  mortgage  by 
writ  of  entry,  the  same  defense  may  be  made,  except  the 
running  of  the  statute  of  limitations  which  might  be  made 
in  an  action  upon  the  note  or  other  evidence  of  the  debt 
secured  by  the  mortgage.'  Any  defense  which  relates  to 
the  validity  of  the  debt  or  to  the  consideration  of  the  note 
secured  by  a  mortgage  may  be  admitted  to  defeat  or  limit 
the  right  of  the  mortgagee  to  enforce  his  claim  against  the 
land  of  the  mortgagor  as  well  as  when  he  seeks  to  enforce 
it  against  the  mortgagor  personally.' 

If  the  defense  goes  to  the  whole  debt,  it  may  be  tried 
upon  the  main  issue.  If  it  be  partial  only,  then  it  must  be 
necessarily  heard  with  the  motion  for  a  conditional  judg- 

'  Hartshorn  t.  Hubbard,  2  N.  H.  453. 

'  Bean  ■».  Mayo,  5  Me.  89;  Newall  v.  Wright,  3  Mass.  138;  RboadeS  ».  Parker, 
10  X.  H.  83. 

'  Adams  v.  Parker,  13  Gray  (Mass.),  53. 

*  Webster  v.  Vandeventer,  6  Gray  (Mass.),  433. 

5  Somes  V.  Skinner,  16  Mass.  348;  Young  v.  Miller,  6  Gray  (Mass.),  153, 154. 

« Holmes  «.  French,  70  Me.  341. 

'Pomeroy  v.  Latting,  3  Allen  (Mass.),  321. 

'Fuller  Eastman,  81  Me.  384;  Ladd  «.  Putnam,  79  Me.  568;  Davis  «.  Bean, 
114  Miiss.  361 ;  BroUey  «.  Lapham,  13  Gray  (Mass.),  394. 

'Davis  V.  Bean,  114  Mass.  361;  Ladd  v.  Putnam.  79  Me.  568. 
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ment."  The  exception  against  pleading  the  statute  of  limi- 
tations is  made  because  the  remedy  on  the  mortgage  re- 
mains good  after  an  action  on  the  debt  is  barred.' 

§  922.  The  Conditional  Judgment.— Upon  writ  of  en- 
try to  foreclose,  the  amount  due  is  determined,  and  a  con- 
ditional judgment  rendered  conditioned  that  if  the  de- 
fendant shall  pay  to  the  plaintiff,  the  adjudged  amount, 
with  interest  thei'eon,  within  the  time  specified  by  the 
statute,  then  the  mortgage  shall  be  void  and  discharged; 
otherwise  the  mortgagee  shall  have  his  execution  for  pos- 
session. Possession  on  the  judgment  can  only  be  delivered 
on  this  execution.'  The  conditional  judgment  fixes  the 
amount  of  the  indebtedness  secured  by  the  mortgage,'  and 
is  conclusive  as  to  the  amount." 

The  statute  contemplates  that  there  shall  be  two  separate 
and  distinct  judgments,  the  one  based  upon  the  title  put  in 
issue  by  the  pleadings,  and  the  other  as  to  the  amount  due 
upon  the  mortgage." 

The  time  limited  to  redeem  begins  to  run  from  the  date 
when  the  officer  delivers  seisin  and  possession  upon  the 
execution.  The  officer's  return  on  the  execution  is  not 
conclusive  as  to  the  actual  date  of  the  delivery  of  the  pos- 
session.' 

'  Davis  V.  Bean,  114  Mass.  361. 

« Thayer  «.  Mann,  19  Pick.  (Mass.)  535. 

'Briggs  V.  Sholes,  14  N.  H.  263. 

*  Fuller  V.  Eastman,  81  Me.  384. 

'  Minot  V.  Sawyer,  8  Allen  (Mass.),  78;  Holmes  «.  French,  70  Me.  341,  344; 
Divol  V.  Atwood,  41  N.  H.  449;  Merriam  v.  Merriam,  6  Cush.  (Mass.)  91,  93; 
Freison  v.  Bates  College,  128  Mass.  464;  Sparhawk  v.  Wills,  5  Gray  (Mass.), 
423,  437,  428;  Fuller  v.  Eastman,  81  Me.  384,  285. 

«Ladd  V.  Putnam,  79  Me.  568,  570;  FuUer  «.  Eastman,  81  Me.  384,  385. 

'  Worthy  v.  Warner,  119  Mass.  550. 
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Article  5. 
Parties  to  an  Equitable  Foreclosure, 

§  923.  General  Rules  as  to  Parties.  §  936.  Personal    Representatives    ol 
§  934.  Assignment  of  Note  and  Mort-  Mortgagee. 

gage  Separately.  §  927.  Foreign  Executor  and  Legatee. 

§  93").  Junior  and  Joint  Mortgagees,  g  938.  Against  Wliom  Brought. 
Surety,  Partners  and  Trus- 
tees. 

§  923.  General  Rule  as  to  Parties. — It  is  a  general 
rule  in  equity  that  all  persons  materially  interested,  either 
legally  or  beneficially,  in  the  subject-matter  of  the  suit  are 
to  be  made  parties  to  it,  either  as  plaintiffs  or  defendants, 
however  numerous  they  may  be,  so  that  there  may  be  a 
complete  decree  which  shall  bind  them  all.' 

All  parties  in  interest,  and  whose  rights  may  be  affected, 
ought  to  be  made  parties  to  the  bill;  and  if  the  court  is 
called  upon,  in  the  exercise  of  its  discretion,  to  dispense 
with  the  proper  parties,  some  reason  therefor  ought  to  be 
disclosed  in  the  bill." 

Most  of  the  codes  follow  the  provisions  of  the  New  York 
code  which  provides:  "Of  the  parties  to  the  action,  those 
who  are  united  in  interest  must  be  joined  as  plaintiffs  or 
defendants;  but  if  the  consent  of  any  one  who  should  have 
been  joined  as  plaintiff  cannot  be  obtained,  he  may  be  made 
a  defendant,  the  reason  thereof  being  stated  in  the  com- 
plaint. When  the  question  is  one  of  common  or  general 
interest  of  many  persons,  or  when  the  parties  are  very 
numerous,  and  it  may  be  impractical  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the 
benefit  of  the  whole."' 

If  the  mortgagee  has  the  only  interest,  he  alone  is  the 
necessary  party  to  bring  suit.' 

'Story's  Eq.  PI.  sect.  72;  Hickock  v.  Scribner,  3  Johns.  Cas.  (N.  T.)  311, 
317,  319;  Richardson  ».  Hastings,  7  Beav.  328,  326. 

'Story  V.  Livingston,  13  Pet.  (U.  S.)  359;  Hussey  o.  Cole,  34  Me.  30;  Mc- 
Connell  V.  McConnell,  11  Vt.  290;  Crocker  v.  Higgins,  7  Conn.  343;  Oliver  r. 
Palmer,  11  Gill.  &  J.  (Md.)  426;  Weslcott  «.  Mining  Co.,  33  Mich.  145;  Strong 
V.  Downing,  34  Ind.  300;  Hickenbotham  v.  Blakeledge.  54  111.  316. 

H  Rev.  Stat.  (7th  ed.)  sect.  448. 

*  Story's  Eq.  PI.  sect.  199. 
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After  an  absolute  assignment  of  the  mortgage  and  debt 
the  assignee  is  the  only  necessary  party  to  bring  the  suit.' 
The  assignee  may  take  an  assignment  of  the  mortgage  after 
suit  is  commenced  and  then  be  substituted  in  the  place  of 
the  mortgagee." 

§  924.  Assignment  op  Note  and  Mortgage  Separately. 
— It  is  generally  held  that  the  equitable  assignee  of  a  debt 
secui'ed  by  mortgage  is  entitled  to  have  the  mortgage  fol- 
low the  debt."  But  other  courts  hold  that  the  assignment 
of  the  note  secured  by  a  mortgage  is  not  an  assignment  of 
the  mortgage.  The  assignee,  however,  in  such  case  has  an 
equitable  interest  in  the  mortgage,  which  the  court  of 
equity  will  sustain  and  protect.  Therefore,  when  a  bill  is 
filed  to  foreclose  or  redeem  the  mortgage,  the  assignee 
should  be  made  a  party  to  the  suit." 

Where  the  assignment  of  the  mortgage  is  required  to  be 
by  deed,  and  the  mortgage  is  assigned  by  parol,  the  legal  title 
still  remains  in  the  mortgagee,  in  whose  name  the  foreclo- 
sure suit  must  be  brought,  or  the  assignor  made  a  party 
defendant.' 

The  note  and  mortgage  should  go  together,  as  the  bond 
or  note  is  the  principal  debt  and  the  mortgage  only  an  in- 
cident or  collateral  to  it.  The  assignment  of  the  incident 
wiU  not  draw  after  it  the  principal.' 

Where  the  mortgagee  has  assigned  the  mortgage  merely  as 
a  collateral  secuz-ity,  it  is  desirable  that  he  be  made  a  party.' 

§  925.  Junior  and  Joint  Mortgagees,  Surety,  Part- 
ners AND  Trustees.  — The  junior  mortgagee  may  foreclose 

'  Keister  v.  Myers,  115  Ind.  312;  Lewis  d.  Nangle,  3  Ves.  Sr.  431;  Barraque  v. 
Manuel,  3  Ark.  516;  Walker  «.  Smallwood,  2  Ambl.  676;  Newman  ».  Chap- 
man, 3  Raod.  (Va.)  93;  Prout  v.  Hoge,  57  Ala.  28;  Miller  e.  Henderson,  3 
Stockt.  (N.  J.)  320. 

2  Schlichter  v.  Mill  Co.,  35  Hun  (N.  T.),  339. 

^Briggs  V.  Hannowald,  35  Mich.  474;  Goweru.  Howe,  20  Ind.  396. 

■*  Stone  «.  Locke,  46  Me.  445;  Hopson  v.  ^tna,  etc.  Co.,  50  Conn.  597;  Prout 
®.  Hoge,  57  Ala.  38;  Holdridge  v.  Sweet,  23  Ind.  118. 

'  Denby  v.  Mellgrew,  58  Ala.  147. 

«Meriitt  v.  Bartholick,  47  Barb.  (N.  Y.)  253;  Coopers.  Newland,  17  Abb. 
Pr.  (N.  Y.)  342;  Walker  v  Bank,  6  Ala.  452:  Harwell  v.  Lehman,  73  Ala.  344; 
Woodruff  V.  Depue,  14  N.  J.  Eq.  168. 

'Bard  v.  Poole,  13  N.  Y.  495;  Dalton  v.  Smith,  86  N.  Y.  176. 
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his  mortgage  and  need  not  make  a  prior  mortgagee  a 
party;'  though  it  would  be  better  to  make  him  a  party 
■when  there  is  a  dispute  as  to  their  relative  rights." 

If  a  surety  has  paid  the  note  or  been  damnified  he  may 
foreclose.'  Joint  mortgagees  must  be  parties  to  the  fore- 
closure.* And  if  a  partner  takes  a  mortgage  in  his  own 
name  for  a  partnership  debt  all  the  partners  should  join  in 
a  suit  to  foreclose/  and  all  be  made  plaintiffs." 

A  trustee  in  a  deed  of  trust,  with  authority  to  sell  in  case 
of  default  of  payment  of  the  debt,  should  bring  the  suit 
to  foreclosure;'  and  the  cestui  que  trust  is  a  necessary 
party.' 

After  the  death  of  a  joint  mortgagee  a  suit  to  foreclose 
is  to  be  brought  by  the  survivor  alone,  unless  an  interest  is 
disclosed  in  some  other  person."  And  if  there  are  conflict- 
ing liens  the  executor  of  the  deceased  mortgagee  should  be 
made  party."  And  this  doctrine  of  survivorship  applies  to 
joint  assignees." 

§  926.  Personal  Eepeesentatives  of  Mortgagee. —  If 
the  mortgagee  has  died,  his  personal  representatives  are 
the  proper  parties  to  institute  the  foreclosure  suit,  for 
ordinarily  the  mortgage  money  belongs  to  the  personal 
assets  of  the  mortgagee;  and  draws  after  it  the  mortgaged 
estate  as  an  incident."    The  administrator  need  not  join 

'Hague  v.  Jackson,  71  Tex.  761;  Crawford  v.  Munford,  39  111.  App.  445; 
Tome  V.  Merchants'  etc.  Co.,  34  Md.  12;  Broward  v.  Hoeg,  15  Pla.  370. 

'  Foster  v.  Johnson,  44  Minn.  290. 

» Darst  V.  Bates,  51  111.  439. 

<Lowe  V.  Morgan,  1  Bro.  C.  C.  368;  Palmer  v.  Carlisle,  1  Sim.  &  Stu.  423; 
"Webster  ».  Vande venter,  6  Gray  (Mass.),  428. 

'Noyes  v.  Sawyer,  3  Vt.  160;  Pomeroy  ».  Latting,  2  Allen  (Mass.),  221. 
Compare  Sheldon  ».  Bennett,  44  Mich.  634. 

'Jewell  V.  West  Orange,  36  N.  J.  Eq.  403. 

'Harlow  i).  Mister,  64 Miss.  25;  Hambrick  v.  Russell,  86  Ala.  199;  Comer  «. 
Bray,  83  Ala.  217. 

"  Wood  V.  Williams,  4  Madd.  101;  Lowe  ®.  Morgan,  1  Bro.  C.  C.  368; 
Davis  V.  Hemingway,  29  Vt.  438;  Jewell  v.  West  Orange,  39  N.  J.  Eq.  403. 

'  Erwin  v.  Ferguson,  5  Ala.  158;  Martin  ■».  McReynolds,  6  Mich.  70;  Wiley 
v.  Pinson,  23  Tex.  486. 

>»  Freeman  v.  Scofleld,  16  N.  J.  Eq.  28. 

"  Martin  v.  McReynolds,  6  Mich.  70. 

"  Bradshaw  v.  Outram,  13  Ves.  234;  Griffln  v.  Lovell,  42  Miss.  402;  Roath  v 
118 
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the  heir  with  him.'   All  the  administrators  who  have  quali- 
fied should  joiu." 

However,  it  has  been  held  that  the  heir  should  join.' 
But  generally  the  heir  need  not  be  made  a  party  unless  he 
is  in  possession."  It  is  provided  by  statute  in  some  States 
that  the  mortgage  debt  shall  go  to  the  executor.  ° 

§  927.  Foreign  Executors  and  Legatee.— As  a  general 
rule,  foreign  executors  and  administrators  cannot  fore- 
close a  mortgage  of  a  deceased  mortgagee  until  they  receive 
appointment  from  the  proper  court  in  the  State  where  the 
land  lies."  Although  no  suit  can  be  maintained  by  a  for- 
eign administrator  unless  he  takes  out  administration 
papers,  yet  this  principle  does  not  apply  except  where  the 
party  sues  under  the  right  of  the  deceased  mortgagee.' 

But  an  objection  to  a  suit  by  a  foreign  administrator  or 
executor  must  be  made  by  demurrer  or  answer,  or  it  will 
be  deemed  to  have  been  waived.' 

In  some  States  a  foreign  administrator  is  allowed  to 
bring  suit  like  any  other  non-resident;  in  such  case  the 
executor  must  show  his  letters  testamentary." 

As  a  general  rule,  executors  and  administrators  have  no 
authority  beyond  the  limits  of  the  State  or  county  where 
such  authority  is  granted. '° 

Smith,  5  Conn.  133;  Gratton  v.  Wiggins,  33  Cal.  16;  Buck  v.  Fischer,  2  Colo. 
182;  Woodruff  v.  Mutschler,  34  N.  J.  Eq.  33,  and  note;  Citizens'  Nut.  Bank 
®.  Dayton,  115  III.  257;  Noy  v.  Ellis,  3  (!h.  Cas.  220;  Smith  v.  Smoult,  1  Ch. 
Cas.  88;  Robinson  «.  Brower,  57  Hun  (N.  Y.),  585. 

'  Dayton  v.  Dayton,  7  111.  App.  136;  Pluramer  v.  Doughty,  78  Me.  341. 

''Davies  v.  Williams,  1  Sim.  5. 

» Wood  V.  Williams,  4  Madd.  101;  Worthington  v.  Lee,  2  Bland  (Md.),  678; 
Mclver  i).  Cherry,  8  Humph.  (Tenn.)  713;  Btheridge  v.  Vernoy,  71  N.  Car. 
184,  187.     See,  also,  Stanley  «.  Mather,  31  Fed.  Rep.  860,  861. 

*  Osborne  v.  Tunis,  25  N.  J.  L.  633;  Huggins  v.  Hall,  10  Ala.  283. 

'This  is  the  law  in  Maine,  Maryland,  Michigan,  Ohio,  Vermont  and  Wis- 
consin. 

« Brown  i).  Brown,  1  Barb.  Ch.  (N.  Y.)  187;  Porter  «.  Trail,  30  N.  J.  Eq. 
106;  Williams  v.  Storrs,  6  Johns.  Ch.  (N'  Y.)  353;  Dial  v.  Tappan,  24  S.  Car. 
572. 

'Trecothick  «.  Austin,  4  Mason,  C.  C.  16. 

« McBride  v.  Bank,  26  N.  Y.  450. 

•Cheny  v.  Stone,  29  Fed.  Rep.  885. 

'» Smith  v.  Guild,  34  Me.  443;  Gilman  v.  Oilman,  54  Mei  453;  Parsons  v. 
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A  legatee  must  foreclose  the  mortgage  iu  his  own  name, 
and  cannot  foreclose  it  in  the  name  of  the  deceased  mort- 
gagee." 

§  928.  Against  Whom  Brought.  —  In  foreclosing  a 
mortgage  it  is  necessary  to  make  party  to  the  fore- 
closure all  persons  who  have  succeeded  to  any  rights  of 
the  mortgagor  in  the  premises.  So,  also,  any  person  who 
claims  an  interest  in  the  controversy  adverse  to  the  plaintiff 
and  who  is  a  necessary  party  to  a  complete  settlement 
of  the  question  involved,  should  be  made  a  party  to  the 
suit.' 

The  right  to  redeem  is  a  valuable  right  existing  not  only 
in  the  mortgage,  but  in  every  other  person  who  has  an 
interest  in,  or  legal  lien  upon,  the  mortgaged  prem- 
ises." 

The  heirs  of  deceased  mortgagors  are  necessary  parties 
to  a  suit  to  foreclose,  and  the  executor  or  administrator  is 
not  a  necessary  party,  though  he  is  a  proper  party." 

If  the  mortgage  comprises  both  freehold  and  leasehold 
estates,  the  heir  and  personal  representative  of  the  mort- 
gagor must  be  made  parties. ' 

Lyman,  20  IST.  Y.  103;  Mason  v.  Nutt,  19  La.  Ann.  41;  Naylor  v.  MofEatt,  39 
Mo.  126. 

'White  V.  Secor,  58  Iowa,  533;  Proctor  v.  Robinson,  25  Mich.  284;  Sutphen 
V.  Ellis,  35  Mich.  446.     Compare  Holland  v.  Holland,  131  Ind.  196. 

*Hoxie».  Can-,  1  Sumner,  C.  C.  178;  Montgomery  i\  Brown,  2  Gil.  (111.) 
581;  Slade  d.  Rigg,  3  Hare,  35;  Coles  v.  Forrest,  lOBeav.  552;  Hefner«.  Urton, 
71  Cal.  479. 

^Sellwood  ».  DeLashmutt,  11  Oreg.  534;  Mulvey  i:  Gibbons,  87  rll.  367; 
Holmes  v.  Bybee,  34  Ind.  262. 

"Hill  V.  Townley,  45  Minn.  167;  Jones  v.  Richardson,  85  Ala.  463;  Pillow 
V.  Sentelle,  39  Ark.  61;  Daugherty  v.  Deardorf,  107  Ind.  527;  Britton  ».  Hunt, 
9  Kans.  228;  Sbiveley  v.  Jones,  6  B.  Mon.  (Ky.)  274;  Worthington  v.  Lee,  3 
Bland  (Md.),  678;  Abbott  v.  Godfrey,  1  Mich.  178;  Byrne  v.  Taylor,  46  Miss. 
95;  Miles  v.  Smith,  23  Mo.  503;  Eraser  v.  Bean,  96  X.  Car.  337;  Wood  v. 
Moorehouse,  1  Lans.  (X.  T.)  405;  Moore  v.  Starks,  1  Ohio  St.  369;  Renshaw 
V.  Taylor,  7  Oreg.  315;  Roberts  v.  Flatt,  142  111.  485;  United  Security,  Life  & 
T.  Co.  V.  Vandegrift,  51  N.  J.  Eq.  400;  Trapper  v.  Waldo,  16  S.  Car. 
376;  Butler  v.  Williams,  37  S.  Car.  221;  Mayo  v.  Tomkies,  6  Munf.  (Va.)  520; 
Mclver  v.  Cherry,  8  Humph.  (Tenn.)  713;  Zaegel  v.  Kuster,  51  Wis.  31;  Jlarsh 
v.  Green.  79  111.  385;  Palk  v.  Clinton,  12  Ves.  48,  58;  Fell  v.  Brown,  2  Bro. 
t!   C.  276. 

'  Story's  Eq.  PI.  sect.  196. 
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The  heir  is  not  a  necessary  party  in  California,"  and 
Florida."  Those  claiming  under  a  title  paramount  to  the 
mortgage  are  not  proper  parties  to  the  mortgage  fore- 
closure.' But  the  court  can  make  prior  lien  holders 
parties  with  their  consent  and  foreclose  the  entire  estate 
and  make  complete  title  to  the  purchaser." 

The  general  rule  is  that  all  incumbrancers  should  be 
made  parties;  if  not  indispensable  they  are,  nevertheless, 
proper  parties,*  and  junior  mortgagees  as  among  them- 
selves may  have  their  equities  adjusted,  in  an  action  to 
foreclose,  to  which  they  are  made  parties  defendants. " 


Article  6. 

Foreclosure  in  Equity. 

%  939.  In  Equity.  §  933.  Failure  of  Title. 

§  930.  Venue.  §  934.  A  Recovery  of  Judgment  on 

§  931.  Foreclosing    Will    Not  Settle                    the  Debt  is  no  Defense. 

Paramount  Title.  §  935.  Fraud  and  Usury. 

§  933.  Defense  by  Mortgagor.  §  936.  Set  oflf. 

§  929.  In  Equity. — The  right  to  render  judicial  decree  of 
foreclosure  of  a  mortgage  is  inherent  in  courts  at  common 
law.     And  the  power  to  foreclose  a  mortgage  in  England 

'  Bayly  «.  Muehe,  65  Gal.  345. 

'  Merritt  v.  Daffin,  24  Fla.  330. 

'Dickerson  v.  Uhl,  71  Mich.  398;  Banning  i).  Bradford,  31  Minn.  308;  Rath- 
bone  V.  Hooney,  58  N.  Y.  468;  Dial  v.  Eeynolds,  96  U.  S.  340;  Peters  v. 
Bowman,  98  TJ.  S.  56;  Berlack  i>.  Halle,  33  Fla.  336;  Rose  v.  Page,  3  Sim.  471; 
Woodworth  ■».  Blair,  113  U.  S.  8;  McComb  v:  Spangler,  71  Cal.  418;  Forrer  v. 
Kloke,  10  Nebr.  373;  Krutsinger  v.  Brown,  73  Ind.  466;  Balling  «.  Pace, 
99  Ala.  607;  California  Safe  &  T.  Co.  v.  Cheney  Elec.  Co.,  56  Fed. 
357;  Weed  i).  Beebe,  21  Vt.  495,  496;  Macloon  v.  Smith,  49  Wis.  200;  Bell  v. 
Pate,  47  Mich.  468;  Flournoy  v.  Harper,  81  Ala.  494;  Hoppock  «.  Ramsey,  28 
N.  J.  Eq.  413;  Hall  v.  Hall,  11  Tex.  526,  547;  Tome  ».  Loan  Co.,  34  Md.  13; 
Weil  V.  Uzzell,  93  N.  Car.  515. 

"  Champlin  v.  Foster,  7  B.  Men.  (Ky.)  104;  Waters  v.  Bossel,  58  Miss.  603; 
Evans  v.  McLucas,  13  S.  Car.  56;  Persons  v.  Alsip,  3  Ind.  67;  Buel  v.  Farwell, 
8  Nebr.  324;  Norton  ».  Joy,  6  111.  App.  406;  Jerome  c.  McCarter,  94  U.  S. 
734;  Hagan  v.  Walker,  14  How.  (U.  S.)  29,  37. 

'•  Haines  v.  Beacli,  3  Johns.  Ch.  (N.  Y.)  459;  Walsh  «.  Tniesdell,  1  111.  App. 
136;  Finley  v.  Bank,  11  Wheat.  (U.  S.)  304;  CuUum  v.  Batre  2  Ala.  415. 

•Norwood  V.  Norwood,  86  S.  Car.  331. 
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by  bill  in  equity  cannot  be  questioned,  and  such  power  is 
not  and  never  was  dependent  upon  the  mortgagees  having 
first  recovered  possession  of  the  mortgaged  land."  There- 
fore, the  power  to  foreclose  after  default  is  one  of  the  ordi- 
nary powers  of  a  court  of  chancery,  existing  independently 
of  the  consent  of  the  mortgagor  or  of  the  provisions  of  the 
mortgage;"  because  the  foreclosure  of  mortgages  and  the 
execution  of  trusts  are  subject-matter  peculiarly  within  the 
jurisdictional  powers  of  courts  of  equity;  and  where  there 
is  a  statute  it  simply  provides  a  summary  mode  for  the  ex- 
ercise of  the  ordinary  jurisdiction/  Formerly  foreclosure 
meant  the  absolute  vesting  the  property  in  the  mortgagee 
without  redemption.  Now  foreclosure  is  followed  by  re- 
demption. At  the  present  time  the  former  kind  of  fore- 
closure is  termed  strict  foreclosure,  whereby,  after  certain 
proceedings,  the  mortgagee  is  adjudged  absolute  owner  of 
the  property  to  which  he  had  befoi-e  only  a  conditional  or 
defeasible  title.  The  most  common  is  a  sale  of  the  property 
under  directions  of  an  ofiScer  of  the  court,  in  which  case 
the  proceeds  are  apphed  to  the  discharge  of  incumbrances 
according  to  priority,  and  the  surplus,  if  any,  paid  over  to 
the  mortgagor.  Where  the  statute  provides  for  a  fore- 
closure, if  the  interests  are  numerous  and  conflicting  and 
complications  arise,  it  is  better  to  resort  to  a  court  of 
equity,  where  the  determination  of  the  parties'  interests 
can  be  adjudged.* 

In  some  of  the  States,  the  mode  of  foreclosure  is  the 
English  system  of  biU  and  decree  in  equity. '  In  others,  the 
common  proceedings  take  the  form  of  real  action  or  eject- 
ment.' And  in  others  the  common  mode  of  proceeding  by 
scirefacias  may  be  the  method. ' 

'  Fox  V.  Wharton,  5  Del.  Ch.  300. 

'  Warehime  v.  Build.  Asso. ,  44  Md.  513. 

»  Cockey  v.  Cole,  38  Ind.  376,  283. 

*  Dohm  V.  Haskins,  88  Mich.  144.  See,  also.  Strong  D.Tomlinson,  83  Mich.  113; 
Shaw  B.  Railroad  Co.,  5  Gray  (Masg^J,  163;  State  Bank  b.  Wilson,  4  Gil.  (111.)  57. 

'Smith  c.  Anders,  31  Ala.  783;  Crutchfield  v.  Coke,  6  J.  J.  Marsh  (Ky.),  89; 
Champenois  v.  Fort,  45  Miss.  3")5;  Armstrong  d.  Ross,  30  N.  J.  Eq.  109;  Price 
V.  State  Bank,  14  Ark,  50. 

"Peck®.  Hapgood,  10  Met.  (Mass.)  173;  Martin  v.  Jackson,  97  Pa.  St.  504. 

'McFadden  v.  Fortier,  30  111.  509;  Cottingham  o.  Springer,  88  111.  90;  Hart- 
man  V.  Ogborn,  54  Pa.  St.  130;  Fox  v.  Wharton,  5  Del.  Oh.  300. 
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§  930.  Venue. — In  general  the  fact  that  the  property  is 
not  within  the  jurisdiction  constitutes  no  bar  to  a  proceed- 
ing in  a  court  of  equity,  if  the  person  is  within  the  juris- 
diction; for  a  court  of  equity  acts  upon  the  person,  or,  to 
use  the  appropriate  phrase,  cequitas  agit  in  personam.^  But 
in  case  of  foreclosure  where  no  personal  judgment  is 
prayed  for,  the  suit  is  essentially  in  rem,  and  if  the  debtor 
be  a  non-resident,  service  by  pubhcation  is  sufficient  where 
this  is  allowed  by  statute." 

In  those  States  where  a  mortgage  is  a  mere  lien,  if  the 
sale  of  the  property  is  asked  for,  this  is  essentially  a  pro- 
ceeding in  rem,  and  the  court  where  the  land  lies  has  juris- 
diction.' 

In  many  of  the  States  it  has  been  enacted  that  if  the 
land  lies  in  two  or  more  counties,  the  suit  may  be  in- 
stituted in  any  one  of  such  counties.*  The  court  may  de- 
cree a  foreclosure  of  a  mortgage  where  it  has  jurisdiction, 
which  covers  property  both  within  and  without  the  State; 
such,  for  instance,  as  a  railroad  running  in  two  or  more 
States.'  But  such  decree  cannot  operate  beyond  the  juris- 
diction of  the  court.' 

§  931.  Foreclosure  Will  Not  Settle  Paramount 
Titles. — It  is  not  competent  in  a  foreclosure  suit  to  pro- 
ceed to  litigate  and  settle  the  right  of  a  party  who  sets  up 
a  legal  title,  which,  if  valid,  is  adverse  and  paramount  to 
the  title  of  both  mortgagor  and  mortgagee/  Such  litiga- 
tion is  not  fit  for  a  court  of  equity  under  any  circum- 

'Roberdeau  v.  Rous,  1  Atk.  543;  Massie  v.  Watts,  6  Cranch  (U.  S.),  148, 
158;  2  Story's  Bq.  Jur.  sects.  743,  744. 

s  Martin  v.  Pond,  30  Fed.  Rep.  15, 

sCaufman  v.  Sayre,  3  B.  Mon.  (Ky.)  303;  Owings  v.  Beall,  3  Litt.  (Ky.)  103; 
Iowa  Loan  and  Trust  Co.  ®.  Day,  63  Iowa,  459. 

"Cal.  Code  of  Civ.  Pro.  sect.  393;  Goldtree  v.  McAlister,  86  Cal.  93;  Camp- 
"bell  B.  West,  86  Cal.  197;  S.  Car.  Code,  sect.  144;  Wagener  «.  Saygert,  30  S. 
Car.  396;  Wash.  Civ.  Pro.  Act,  sect.  48;  Stevens  «.  Ferry,  48  Fed.  Rep.  7. 

''Mead  t.  Railroad  Co.,  45  Conn.  199. 

«Watkin3  ».  Holman,  10  Pet.  (U.  S.)  25;  Booth  v.  Clark,  17  How.  (U.  S.) 
333;  Farmers'  Loan  and  Trust  Co.  v.  Telegraph  Co.,  55  Conn.  334. 

'Chamberlain  v.  Lyell,  3  Mich.  448;  Wurcherer  v.  Hewitt,  10  Mich.  453; 
Banks  V.  Walker,  3  Barb.  Ch.  (X.  Y.)  438;  Eagle  Fire  Ins.  Co.  v.  Lent,  8 
Paige  (N.  Y.),  637;  Lewis  v.  Smith,  11  Barb.  (N.  Y.)  153. 
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stances  unless  the  case  is  found  to  be  a  plain  one.'  The 
foreclosure  suit  is  not  a  proper  proceeding  to  try  the  case 
and  settle  the  question." 

In  Connecticut  and  Kansas  an  adverse  claimant  may  be 
made  a  party  defendant  and  his  title  adjudged.' 

But  the  rule  that  adverse  interest  cannot  be  litigated  at  a 
foreclosure  suit  applies  only  to  interests  not  subject  to  the 
mortgage.  The  question  whether  an  interest  is  subject  to 
a  mortgage  can  be  tried  in  the  suit."  So  the  priority  of  a  lien 
of  two  mortgages  given  by  the  same  mortgagor  may  be 
litigated  at  a  foreclosure  suit  of  one  of  them.' 

§  932.  Defenses  by  Mortgagor. — The  mortgagor  cannot 
deny  his  own  title."  The  mortgagor  is  ordinarily  estopped 
by  his  deed.'  When  the  mortgage  is  a  lien  and  not  a  title, 
this  estoppel  arises  only  from  the  covenant  for  title,  ex- 
pressed or  implied.  Hence,  in  the  absence  of  such  cove- 
nant, the  mortgagor  may  show  his  interest  in  the  lands 
mortgaged  at  the  time  he  executed  the  mortgage,  and  in 
this  way  show  that  a  subsequently  acquired  title  does  not 
inure  to  the  mortgagee.' 

The  mortgagee's  title  cannot  be  questioned.'  Whatever 
interest  he  took  by  the  mortgage  he  is  entitled  to  receive  in 
a  foreclosure  suit  and  decree. '° 

But  in  an  action  to  foreclose  a  mortgage,  the  mortgagor 

'  Barnesly  v.  Powel,  1  Ves.  Sr.  130. 

« Wilkinson  d.  Green,  34  Mich.  22! ;  Bozarth  v.  Landers,  113  111.  181;  Roberts 
1).  Wood,  38  Wis.  60;  Rathbone  v.  Hooney,  58  N.  T.  463. 

'De  Wolf  V.  Sprague  Manuf.  Co.  49  Conn.  282,  304,  308;  Fisher  d.  Coles, 
41  Kans.  418;  Bradley  v.  Paikhurst,  20  Kans.  462.  See  St.  Johnsbury,  etc. 
Railroad  Co.  v.  Willard,  61  Vt.  134. 

*  Tolman  v.  Smith,  85  Cal.  280. 

» Iowa  Co.  V.  Railroad  Co.,  24  Wis.  93;  Bell  v.  Pate,  47  Mich.  468. 

"Zabriskie  ».  Railroad  Co.,  33  How.  (U.  S.)  381;  Strong  v.  Waddell,  56  Ala. 
471;  Herber  «.  Cbristophen,  30  Minn.  395;  Wells  v.  Somers,  4  111.  App.  297; 
Hale  «.  Ins.  Co.,  33  N.  H.  397. 

'  Boisclair  v.  Jones,  36  Ga.  499;  TJsina  v.  Wilder,  58  Ga.  178;  Macloon  v. 
Smith,  49  Wis.  200. 

'Haggerty  v.  Byrne,  75  Ind.  499;  National  Fire  Ins.  Co.  v.  McKay,  5  N.  Y. 
138. 

•Bull  D.  Maloney,  37  Conn.  560;  Foster  v.  Johnson,  39  Minn.  378;  Dial  » 
Reynolds,  96  U.  8.  340;  Anderson  v.  Baxter,  4  Greg.  105. 

'» Hill  V.  Meeker,  33  Conn.  593. 
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may  plead  non-delivery  and  non-acceptance  thereof  as  a 
defense.' 

§  933.  Failure  op  Title. — The  defense  of  failure  of  title 
against  a  suit  for  the  purchase-money  is  founded  on  the 
covenants  in  the  deed  of  conveyance.  If  the  deed  is  only  a 
quit-claim,  or  contains  covenants  only  against  the  acts  of 
the  grantor,  the  defense  will  be  unavailing  in  the  absence 
of  fraud,  accident,  or  mistake." 

A  breach  by  the  mortgagee  of  an  independent  covenant 
is  no  defense  to  a  foreclosure  suit.  There  is  no  principle  in 
equity  by  which  an  effect  will  be  given  to  such  covenants 
different  from  their  legal  effect,  because  it  will  give  better 
protection  to  a  party,  or  will  diminish  litigation. '  To  con- 
stitute a  breach  of  covenants  of  warranty  for  quiet  enjoy- 
ment there  must  be  a  union  of  ouster  or  eviction  and  a  lawful 
and  paramount  title.  Otherwise  there  is  no  right  of  action 
on  the  covenants  or  ground  for  relief  in  a  court  of  equity 
upon  a  bill  to  foreclose  a  mortgage  for  purchase-money." 

If  the  mortgagor  has  been  evicted,  or,  according  to  some 
authorities,  if  a  suit  in  ejectment  has  been  brought  against 
him  on  such  paramount  title  the  court  will  grant  relief." 

§  934.  A  Recovery  of  Judgment  on  the  Debt  is  no 
Defense. — Of  course  payment  of  the  debt  is  a  defense  to 
foreclosure.  ° 

In  many  of  the  States  the  mortgagee  can  pursue  all  the 
remedies  of  the  common  law  to  collect  his  debt,  and  until 
collected  he  may  pursue  all  his  remedies,  and  a  judgment 
on  the  debt  does  not  preclude  a  foreclosure  if  the  judgment 

'  Ault  v.  Blackman,  8  Wash.  St.  624. 

» Barry  v.  Guild,  136  111.  439;  Noonati  ».  Lee,  2  Black  (U.  S.),  499;  Peters  v. 
Bowman,  98  U.  S.  56,  60;  Hill  v.  Butler,  6  Ohio  St.  207;  Sandford  ».  Travers, 
40  N.  Y.  140;  Niles  v.  Harmon,  80  111.  396;  Cook  v.  Rounds,  60  Mich.  310. 

» Courson  «.  Canfield,  21  N.  J.  Eq.  92. 

*Lessly  v.  Bowie.  27  S.  Car.  193;  McConihe  v.  Fales,  107  N.  Y.  404;  Alden  v. 
Pryal,  60  Cal.  215;  Latham  v.  McCann,  2  Nebr.  276;  Peters  v.  Bowman,  98 
U.  8.  56,  60;  Beebe  v.  Swartwout,  3  Gil.  (111.)  162. 

'Price  v.  Lawton.  27  N.  J.  Eq.  325;  Withers  v.  Morrell,  3  Edw.  (S.  Y.)  560. 

'  Goenen  v.  Schroeder,  18  Minn.  66;  Severson  «.  Moore,  17  Ind.  231;  Peab'^dy 
V.  Peabody,  59  Ind.  556;  Edgerton  ®.  Young,  43  111.  464;  Prouty  ®.  Price,  50 
Barb.  (N.  Y.)  344. 
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has  not  been  paid.  Thus,  in  Illinois,  the  mortgagee  may- 
bring  his  action  upon  the  note;  or  put  himself  in  posses- 
sion of  the  rents  and  profits  by  ejectment  after  condition 
broken;  or,  if  the  mortgage  is  recorded,  proceed  by  scire 
facias  on  the  record  and  obtain  a  judgment  to  sell  the  land; 
or  he  may  file  his  bill  in  chancery  for  a  strict  foreclosure 
of  the  equity  of  redemption,  which  the  court  will  allow  un- 
der a  proper  state  of  circumstances  ;  or  he  may  file  a  bill 
for  foreclosure  and  sale.  So,  obtaining  at  law  a  judgment 
upon  the  note  is  no  defense  to  a  foreclosure  in  equity." 

However,  this  rule  has  been  changed  in  some  of  the 
States,  and  if  a  judgment  has  been  obtained,  the  remedy 
under  it  must  first  be  exhausted  before  proceeding  to  for- 
close  the  mortgage.' 

§  935.  Fraud  and  Usury. — Fraud  is  a  good  defense  when 
it  is  practiced  upon  the  mortgagor  by  the  mortgagee  or  his 
agent,  or  the  mortgagee  or  his  assignee  was  aware  that  a 
fraud  had  been  committed  upon  the  mortgagor. ' 

Fraud  in  the  consideration  of  a  prior  incumbrance  may 
be  set  up  by  a  junior  mortgagee,  by  a  general  allegation  of 
such  fraud  in  his  answer,  where  the  fraud  alleged  is  that 
the  mortgage  was  given  to  defraud  creditors  and  was  with- 
out consideration.* 

It  is  held  by  some  courts  that  the  defense  of  usury  is 
personal  to  the  debtor,  and  if  he  declines  to  avail  himself  of 
it,  no  stranger  to  the  transaction  can."  In  some  of  the 
States  it  is  decided  that  a  junior  mortgagee  can  plead  usury 
in  a  prior  mortgage.  °    In  others  he  cannot. ' 

'  Vansant  v.  Allmon,  23  111.  80. 

-  Nortli  River  Bank  ».  Rogers,  8  Paige  (N.  Y.),  648.  See,  also,  Williamson 
V.  Champlin,  Clarke  (jST.  Y.),  9. 

'Allen  V.  Shackelton,  15  Ohio  St.  145;  Hicks  v.  Jennings,  4  Wood,  C.  C. 
496. 

*  McGuckln  v.  Kline,  31  N.  J.  Eq.  454;  McConihe  v.  Pales,  107  N.  Y.  404. 

sPritchett  v.  Mitchell,  17  Kans.  355. 

'Bachdell's  Appeal,  56  Pa.  St.  386.  This  is  changed  by  statute  now: 
Miners'  Trust  Co.  Bank  v.  Eoseberry,  81  Pa.  St.  309;  Union  Bank  b.  Bell,  14 
Ohio  St.  300;  Brooks  v.  Avery,  4  N.  Y.  225;  Banks  v.  McClellan,'24  Md.  63; 
Cummins  ».  Wire,  6  N.  J.  Eq.  73;  Doll  v.  Hollenbeck,  19  Nebr.  639;  Gunni- 
son v.  Gregg,  20  N.  H.  100;  M'Alister  v.  Jerman,  33  Miss.  143. 

'Cain  «.  Gimon,  36  Ala.  168,  Fielder  v.  Varner,  45  Ala.  429;  Loomis  » 
119 
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So,  where  this  right  is  personal,  a  purchaser  of  the  equity 
of  redemption  cannot  plead  usury.'  Under  this  rule,  it  is 
held  that  one  who  has  purchased  the  mortgaged  land, 
whether  he  has  assumed  the  debt  or  not,  cannot  set  up 
usury  to  defeat  the  foreclosure."  But  it  is  more  just  and  rea- 
sonable that  a  purchaser  who  has  bought  the  whole  title, 
paying  a  full  price,  may  set  up  usury. ' 

Mortgages  and  deeds  of  trust  are  non-negotiable  choses 
in  action.  So  an  assignee  takes  them  subject  to  defenses 
good  against  the  original  parties,  and  the  maker  may  plead 
usury  thereto.*  If  the  purchaser  takes  the  equity  of  re- 
demption subject  to  the  mortgage  which  he  agrees  to  pay, 
he  is  estopped  against  assertion  of  usury  and  so  is  his 
grantee.'  If  the  mortgagor  has  overpaid  the  debt  by 
making  usurious  payments  the  court  will  grant  him  relief 
in  a  suit  to  foreclose.' 

§  936.  Set-off. — When  the  mortgagee  seeks  to  foreclose 
in  equity  the  mortgagor  may  set-off  any  debt  or  demand 
against  the  mortgagee  which  would  be' a  proper  subject  to 
set-off  if  the  mortgagee  was  suing  at  law  for  the  mortgage 
debt.'    But  a  court  of  equity  will  not  set-off  against  a  clear 

Eaton,  33  Conn.  550;  Adams  v.  Robertson,  37  111.  45;  Carmichael  v.  Bodflsh, 
32  Iowa,  418;  Campbell  v.  Johnston,  4  Dana  (Ky.),  177;  Farmers'  and  Me- 
chanics' Bank  v.  Klmmel,  1  Mich.  84;  Ransom  v.  Hays,  39  Mo.  445;  Austin  ». 
Chittenden,  33  Vt.  553;  Pritchett  «.  Mitchell,  17  Kans.  355;  Miners'  Trust  Co. 
Bank  v.  Roseberry,  81  Pa.  St.  309;  West  v.  Miller,  135  Ind.  70. 

'  Reed  r>.  Eastman,  50  Vt.  67.  See,  also,  Ladd  v.  Wiggin,  35  N.  H.  421;  De 
Wolf  V.  Johnson,  10  Wheat.  (U.  S.)  367;  Green  v.  Kemp,  13  Mass.  515. 

'Conovers.  Hobart,  24  N.  J.  Eq.  130;  Hough  v.  Horsey,  86  Md.  181;  De 
Wolf  V.  Johnson,  10  Wheat.  (U.  S.)  367;  Cramer  v.  Lepper,  26  Ohio  St.  59; 
Sellers  v.  Botsford,  11  Mich.  59;  Reed  «.  Eastman,  50  Vt.  67;  Mason  v.  Lord, 
40  N.  y.  476;  Houston  v.  Stringham,  31  Iowa,  36;  Thomas  v.  Mitchell,  37  Wis. 
414;  Price  v.  Pollock,  47  Ind.  362,  366. 

'Lilienthal  v.  Champion,  58  Ga.  158;  Maher  v.  Lanfrom,  86  111.  513;  Cleaver 
V.  Burcky,  17  111.  App.  93. 

*  Jenkins  v.  Bauer,  8  111.  App.  634. 
'Essley  v.  Sloan,  116  111.  391. 

*  Hathaway  v.  Hagan,  64  Vt.  135. 

'  Sears  «.  Martin,  33  Oreg.  311;  Barrage®.  Mining  Co.,  13  Oreg.  169;  Gaf- 
ford  v.  Proskauer,  59  Ala.  364;  Chapman  b.  Robertson,  6  Paige  (N.  Y.),  637; 
Hunt  V.  Chapman,  51  N.  Y.  555;  Lockwood  v.  Beckwith,  6  Mich.  168;  Hess  v. 
Final,  33  Mich.  515:  Henninghausen  v.  Tischer,  50  Md.  583;  Goodwin  v. 
Kenney,  49  Conn.  563;  Lathrop  ».  Godfrey,  3  Hun  (N.  Y.),  739;  Ex  parte 
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and  certain  debt,  damages  which  are  strictly  unliquidated, 
springing  out  of  a  transaction  not  connected  with  the 
debt.'  A  sale  of  property  to  the  mortgagee  in  satisfaction 
of  the  mortgage  maybe  set  up  as  a  counter  claim  or  set-off." 
And  the  mortgagor  may  avail  himself  by  an  answer  and 
set-off  of  rents  i*eceived  by  the  mortgagee  in  possession." 

In  New  Jersey  a  mortgagor  cannot  redeem  his  mortgage 
by  setting  up  any  independent  debt  against  the  mort- 
gagee,* because  the  suit  is  not  a  personal  action  but  a  pro- 
ceeding in  rem. " 


Article  7. 
Appointment  of  a  Receiver. 

%  937.  Equitable  Jurisdiction.  §  939.  Legal  Title  Remaining  in  the 

§  938.  Under    Legal    and    Equitable  Mortgagor. 

Mortgages.  §  940.  Rents  and  Profits. 

§  937.  Eqtjitable  Jurisdiction.  —  That  the  courts  of 
equity  have  jurisdiction  for  the  appointment  of  receivers  of 
the  mortgaged  premises  for  the  protection  of  the  mort- 
gagee, or  in  aid  of  actions  for  the  foreclosure  of  mortgages 
is  well  settled  both  in  this  country  and  in  England.  How- 
ever, in  case  of  a  foreclosure  of  a  mortgage,  a  receiver 
should  not  be  appointed  unless  it  is  made  to  appear  that 
there  is  an  imperative  necessity  therefor."  The  grounds 
for  such  appointment  must  be  clearly  proved,'  and  then  it 

Hanson,  13  Ves.  346;  Batbgate  v.  Haskins,  59  N.  Y.  533.  Compare  Troup  v. 
Haight,  Hopk.  (W.  Y.)  239;  Dolmans.  Cook,  14  N.  J.  Eq.  56;  Conaway  v 
Carpenter,  58  Ind.  477;  Woodruff  v.  Morristown  Inst.,  34  N.  J.  Eq 
174. 

'  Livingston  «.  Livingston,  4  John.  Ch.  (N.  Y.)  298;  Pulliam  v.  Owen,  25 
Ala.  493;  Cleaver  v.  Matthews,  83  Va.  801;  Jennings  v.  Webster,  8  Paige 
{N.  Y.),  503;  Jordan  v.  Jordan,  12  Ga,  77;  Gafford  «.  Proskauer,  59  Ala.  264. 
Compare  Hattier  v  Etinaud,  2  Des.  (S.  Car.)  570. 

« Richmond  v.  Lattin,  64  Cal.  273. 

'Krueger  v.  Ferry,  41  N.  J.  Eq.  432. 

*  Brown  v.  Coriell,  50  N.  J.  Eq,  753;  Parker  v.  Hart,  32  N.  J.  Eq.  325,  844. 

'Dudley  v.  Bergen,  33  N.  J.  Eq.  397. 

•Morrison  v.  Buckner,  Hemp.  C.  C.  442;  First  Nat.  Bank  v.  Gage,  79  111.  207. 

'Heavilon  v.  Bank,  81  Ind.  249;  Hackett  «.  Snow,  10  Ir.  Eq.  330;  Callanan 
D.  Shaw,  19  Iowa,  183. 
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is  ia  the  sound  discretion  of  the  court.'  He  ought  not  to 
be  appointed  when  the  mortgaged  property  is  sufficient  to 
pay  the  debt  on  foreclosure  of  the  mortgage.'  If  the  mort- 
gagor is  not  committing  waste,  or  has  not  failed  to  pay 
taxes,  but  is  fulfilling  his  agreement,  and  is  solvent,  no  re- 
ceiver will  be  appointed. '  So  far  as  the  possession  of  the 
premises  is  concerned,  the  appointment  of  a  receiver  has 
the  effect  of  an  equitable  ejectment. 

§  938.  Under  Legal  and  Eqihtable  Mortgages.— Un- 
der the  practice  in  chancery  a  distinction  is  observed  in  the 
appointment  of  receivers,  between  legal  and  equitable  mort- 
gages, the  former  vesting  the  legal  estate  at  once  in  the 
mortgagee,  with  the  right  of  immediate  entry,  and  the 
latter  conveying  no  legal  title,  but  a  mere  equity.  Juris- 
diction is  frequently  exercised  in  behalf  of  equitable  mort- 
gages,* but  the  rule  is  well  settled  that  a  legal  mortgagee, 
that  is,  one  having  the  legal  estate  with  an  immediate  right 
of  entry,  is  not  entitled  to  the  aid  of  equity  by  the  appoint- 
ment of  a  receiver. ' 

When  the  legal  title  to  the  mortgaged  premises  is  in  the 
mortgagee,  as  he  may  have  ejectment  for  the  recovery  of 
the  premises,  he  is  not  entitled  to  a  receiver. ' 

In  England  the  appointment  of  a  receiver  was  had  in 
behalf  of  subsequent  mortgagees  where  there  were  several 
incumbrances,  all  subsequent  to  the  first  being  regarded 
under  the  English  system  as  equitable  mortgages. '    In  this 

'Weste.  Chasten,  13  Fla.  315;  Cone  b.  Combs,  18  Fed.  Rep.  576;  Cone  v. 
Paute,  12  Heisk.  (Tean.)  506;  Rider  «.  Bagley,  84  N.  Y.  461;  Jacobs  v.  Gib- 
son, 9  Nebr.  380;  Benneson  v.  Bill,  63  111.  408. 

« Pullan  «.  Railroad  Co.  4  Biss.  C.  C.  35. 

3  Morris  ».  Branchaud,  53  Wis.  187;  Sales  v.  Lusk,  60  Wis.  490;  Metropoli- 
tan Rubber  Co.  V.  Atlanta  Rubber  Co.,  89  Ga.  38;  Gaynor  «.  Blewett,  83  Wis. 
313. 

*  Meaden  v.  Sealey,  6  Hare,  630. 

'  Berney  v.  Sewell,  1  Jac.  &  W.  647;  Ackland  «.  Gravener,  31  Beav.  483; 
Starch  v.  Young,  5  Beav.  557;  Cox  v.  Champneys,  Jac.  576;  Oliver  v.  Decatur, 
4  Cranch,  C.  0.  458;  Frisbie  v.  Bateman,  24  N.  J.  Eq.  38. 

« Berney  v.  Sewell,  1  Jac.  &  W.  638;  Ackland  v.  Gravener,  31  Beav.  481 ; 
CortleyeuB.  Hathaway,  3  Stockt.  (N.  J.)  39;  Williams  v.  Robinson,  16  Conn. 
517,  534;  Beverley  v.  Brooke,  4  Gratt.  (Va.)  209. 

'•  Anderson  v.  Kenshead,  16  Beav.  339;  Dalmer  v.  Dashwood,  3  Cox,  378; 
Greville  «.  Fleming,  2  Jones  &.  L.  335;  Ackland  v.  Gravener,  31  Beav.  483. 
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country  a  junior  mortgagee  takes  his  security  with  the  dis- 
advantage of  a  subsequent  incumbrancer.' 

§  939.  Legal  Title  Remaining  In  the  Mortgagor.— In 
many  of  the  States  the  legal  title  remains  in  the  mort- 
gagor, and  the  mortgagee  has  only  a  lien  on  the  land  for 
his  security.  In  these  States,  as  a  general  rule,  a  receiver 
will  be  appointed  after  default  upon  application  of  the 
mortgagee,  when  he  can  show  a  sufficient  equitable  ground 
for  such  relief,  such  as  inadequacy  of  security  and  insol- 
vency of  the  mortgagor." 

The  court  must  be  satisfied  before  making  the  appoint- 
ment that  the  property  is  inadequate  to  pay  the  mortgage 
debt,  and  that  the  mortgagor  or  other  party  to  the  suit 
who  is  personally  liable  for  its  payment  is  insolvent,  or  out 
of  the  jurisdiction  of  the  court,  so  that  an  execution  against 
him  for  the  balance  that  should  remain  due  after  the  sale 
would  be  unavailing.  The  mortgagee  must  also  satisfy 
the  court  that  the  mortgaged  premises  are  insufficient  to 
pay  the  mortgage  debt,  and  then  a  receiver  will  be  ap- 
pointed.' 

§  940.  Eents  and  Profits. — Unless  the  mortgagee  has 
contracted  that  he  shall  have  the  rents  and  profits  after  de- 
fault, he  is  not  entitled  to  them,  or  to  a  receiver  to  get 
them  in,  except  when  there  is  an  insufficient  amount  of 
property  to  pay  the  debt.* .  And  in  some  States  to  have 
such  a  receiver  appointed,  the  mortgage  must  extend  the 
lien  to  the  rents  and  income.' 

In  those  States  where  the  mortgagee's  right  of  possession 
is  taken  away,  a  receiver  of  the  rents  and  profits  may  be 
appointed  where  the  security  is  insufficient  and  the  mort- 
gagor insolvent,  when  the  mortgage  is  foreclosed." 

'Cortleyeu  v.  Hathaway,  3  Stockt.  (N.  J.)  39;  McLean  «.  Presley,  56  Ala. 
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'QulncyB.  Oheeseman,  4  Sand.  Ch.  (N.  Y.)405;  Grant  ®.  Ins.  Co.  131  U.  S. 
103;  Schreiber  v.  Carey,  48  Wis.  308;  HoUenbeck  v.  McDonald,  94  N.  Y.  343." 

'Brown  v.  Chase,  Walk.  (Mich.)  43. 

•  Hardin  «.  Hardiu,  34  S.  Car.  77;  Whitehead  v.  Wooten,  43  Miss.  523. 

'Hardin  v.  Hardin,  33  8.  Car.  599;  Seignious  ®.  Pate,  32  S.  Car.  134 

» Wyckofl  V.  Scofleld,  98  N.  Y.  475,  Myers  v.  Bstell,  48  Miss.  373;  Douglass 
«.  Cline,  13  Bush.  (Ky.),  608;  Keyser  v.  Hitz,  4  Mack.  (D.  C.)  170;  Leeds  ».  Gif- 
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In  Illinois  where  a  receiver  is  appointed  in  a  foreclosure 
suit  and  the  property  is  bid  in  at  foreclosure  for  the 
amount  due  and  no  redemption  is  made,  the  receiver 
although  he  is  left  in  possession  during  the  time  for  re- 
demption, has  no  right  to  apply  rents  collected  by  him  dur- 
ing such  period  to  taxes  accruing  after  the  sale,  since  the 
mortgagor  is  entitled  to  the  rents  during  such  period.' 


Article  8. 
Strict  Foreclosure. 


§  941.  Strict  Foreclosure.  §  943.  When  Used. 

§  943.  Modification    of   the    Original 
Doctrine. 

§  941.  Strict  Foreclosure. — The  ancient  practice  was, 
by  bill  in  equity,  to  procure  a  decree  for  strict  foreclosure  of 
the  right  to  redeem,  by  which  means  the  land  became  the 
absolute  property  of  the  mortgagee.'  The  object  of  a  bill 
for  strict  foreclosure  is  to  obtain  a  decree  for  the  payment 
of  the  mortgage  debt  within  a  short  period,  to  be  fixed  by 
the  court;  or  that,  in  default  thereof,  the  mortgagor,  and 
all  persons  claiming  under  him,  may  be  barred  and  fore- 
closed of  all  rights  and  equity  of  the  redemption  in  the 
mortgaged  premises,  and  his  and  their  interest  thereto  ex- 
tinguished and  Tested  in  the-  mortgagee,  without  a  sale 
thereof. °  A  strict  foreclosure  is  a  severe  remedy.  Its  ef- 
fect is  to  extinguish  the  right  of  redemption,  and  to  trans- 
fer the  absolute  title,  without  any  sale,  no  matter  what 
may  be  the  value  of  the  premises." 

§  942.  Modification  of  the  Original  Doctrine. — A 
mortgage  in  its  origin  was  an  absolute  sale  of  the  estate  by 

ford,  41  N.  J.  Eq.  464;  Hyman  «.  Kelly,  1  Nev.  179;  Pasco  v.  Gamble,  15  Fla. 
563;  Beecher  «.  Marquette,  etc.  Co.,  40  Mich.  307.  Compare  Guy  v.  Ide,  6 
Cal.  99;  Chadbourn  i).  Henderson,  2  Baxt.  (Tenn.)  460. 

'  Davis  V.  Dale,  150  III.  339. 

»4  Kent's  Com.  181. 

'Spence'sEq.  Jur.  603. 

« Bradley  v.  Railroad  Co.,  36  Pa.  St.  150;  Bolles  •».  Duff,  43  N.  Y.  469; 
Jeflerson  v.  Coleman,  110  Ind.  515. 
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the  mortgagor  to  the  mortgagee,  subject  to  be  determined 
by  the  payment  of  a  given  sum  of  money,  or  the  perform- 
ance of  some  other  condition,  within  a  given  period  of 
time.  By  the  terms  of  the  contract,  if  the  money  was  not 
paid,  or  the  condition  performed,  by  the  day  limited  for 
payment  or  performance,  the  estate  became  absolute  in  the 
grantee.  But  the  original  character  of  the  mortgage  has 
undergone  a  change.  It  retains  the  form  of  a  conditional 
sale,  but  has  long  been  in  substance  a  mere  security  for  a 
debt,  and  it  must  be  admitted  now  as  a  security  for  the 
payment  of  a  loan  or  debt  and  not  as  a  contract  of  pur- 
chase and  sale,'  even  in  those  States  where  a  common  law 
form  of  a  mortgage  is  retained. 

Under  the  ancient  rule,  that  a  mortgage  was  a  condi- 
tional sale  with  a  defeasance,  a  decree  of  strict  foreclosure 
was  natural.  But  in  modern  times,  when  a  more  liberal 
principle  has  gained  the  ascendency,  a  mortgage  is,  in  its 
substance  and  legal  effect,  a  security  for  a  debt,  and  a  strict 
foreclosure  is  not  the  common  decree.' 

§  943.  When  Used.— Strict  foreclosure  is  seldom  used. 
In  few  of  the  States  under  special  and  peculiar  circum- 
stances it  will  be  allowed.'  A  strict  foreclosure  proceeds 
upon  the  theory  that  the  mortgagee,  or  purchaser,  has 
acquired  the  legal  title  and  obtained  possession  of  the 
mortgaged  estate.  In  such  case,  the  legal  title  of  the 
mortgagor  having  been  acquired,  the  remedy  by  strict  fore- 
closure is  appropriate  to  cut  off  the  equity  and  right  of 
junior  incumbrancers  to  redeem.* 

In  Alabama,  if  the  property  is  insufficient  to  pay  the 
mortgage  debt,  the  mortgagee  may  have  a  strict  fore- 
closure.' Formerly  a  strict  foreclosure  was  common  in 
Connecticut,  but  under  the  statute  °  of  1886,  on  motion  of 
either  party  the  court  may  order  a  decree  and  sale.     In 

■  Waring  v.  Smyth,  3  Barb.  Ch.  (N.  T.)  119;  Jackson  ».  Willard,  4  Johns 
(N.  y.)  43. 
'Lansing  v.  Goelet,  9  Cow.  (N.  Y.)  346. 
'Jefferson  v.  Coleman,  110  Ind.  515. 

*  Catterlin  d.  Armstrong,  101  Ind.  358,  367;  Bolles  v.  Duflf,  43  N.  Y.  469. 
'  Hitchcock  V.  Bank,  7  Ala.  386,  443. 
«Gen.  Stat.  ch.  186,  sects.  3010-3017. 


952  CLASSIFICATION  OF  ESTATES.  [§  944 

Illinois  it  may  be  decreed,  in  the  discretion  of  the  court, 
where  the  interest  of  both  parties  manifestly  requires  it, 
but  not  otherwise.  And  every  bill  should  show  that  the 
property  does  not  exceed  in  value  the  amount  of  the  mort- 
gage debt.' 

In  Indiana,  one  who  holds  the  legal  title  to  land  may 
have  strict  foreclosure  against  persons  who  have  a  mere 
lien  upon  or  right  of  redemption  in  such  land."  Strict 
foreclosure  may  be  had  in  Maryland,'  Massachusetts,* 
Minnesota,'  New  Jersey,'  New  York,'  North  Carolina/ 
and  Vermont.' 

It  is  generally  held  by  all  the  courts  that  when  a  mort- 
gage has  been  foreclosed  and  the  land  sold,  and  a  junior 
incumbrancer  has  not  been  made  a  party  to  the  suit,  a  pur- 
chaser may  compel  him  to  exercise  his  right  to  redeem, 
and,  in  default  thereof,  be  entitled  to  a  decree  cutting  off 
such  right  of  redemption;"  and  land  contracts  may  be 
foreclosed  and  the  judgment  may  be  in  the  nature  of  a 
strict  foreclosure." 


Article  9. 
The  Decree  in  Equity. 

§  944.  Relief.  §  946.  Conclusive  Against  Whom. 

§  945.  Validity. 

§  944.  Eelief. — A  suit  to  foreclose  a  mortgage  is  pecu- 
liarly an  equity  proceeding,  and  when  the  court  gains  juris- 

'  Drahm  i).  Dietsch,  15  111.  App.  331;  Boyer  v.  Boyer,  89  111.  447;  Griesbaum 
«.  Baum,  18  111.  App.  614.  See,  also,  Farrell ».  Parlier,  50  111.  274;  Decker  v. 
Patton,  20111.  App.  210. 

'■^  Jefferson  «.  Coleman,  110  Ind.  515. 

'  Dorsey  v.  Dorsey,  30  Md.  533. 

^Shaw  V.  R.  R.  Cx,  5  Gray  (Mass.),  162;  Shepard  v.  Richardson,  145  Mass.  33. 

'Wilder  v.  Haughey,  31  Minn.  101. 

« Benedict  v.  Mortimer  (N.  J.),  18  At.  Rep.  346. 

'  Bolles  V.  Duff,  43  N.  Y.  469. 

« Green  v.  Crockett,  2  Dev.  &  Bat.  Eq.  (N.  Car.)  390. 

9  Rev.  Laws,  1880,  sects.  760-763;  767-769;  Paris  v.  Hulett,  36  Vt.  808. 

'"Shaw  V.  Heisey,  48  Iowa,  468;  Goodenow  v.  Ewer,  16  Cal.  461,  468;  Cat- 
terlln  to.  Armstrong,  101  Ind.  358,  267;  Miles  ».  Stehle,  33  Nebr.  740. 

"Bresnahan  «.  Bresnahan,  46  Wis.  385;  Jefferson  v.  Coleman,  110  Ind.  515; 
Landon  r.  Burke,  36  Wis.  378. 
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diction  of  the  case  for  the  purpose  of  the  foreclosure,  it  has 
the  right  to  give  rehef ;  and  for  this  purpose  to  decree  a 
sale  of  the  mortgaged  premises. '  It  is  consonant  with 
reason  and  policy  to  allow  the  mortgagor  to  have  a  sale  of 
the  property;  and  the  better  principle  is  to  encourage  sales 
in  preference  to  strict  foreclosures."  And  a  court  of  equity 
has  the  power  to  order  a  sale  of  the  property,  without  the 
aid  of  any  statutory  proceeding. ' 

The  decree  should  not  endeavor  to  give  relief  not  prayed 
for  in  the  bill.* 

§  945.  Validity. — The  decree  must  conform  to  the  alle- 
gations in  the  pleadings  as  well  as  to  the  proof  in  the 
cause.'    A  judgment  in  foreclosure  need  only  contain  a 
statement  of  the  amount  due  to  the  plaintiff,  a  designation 
of  the  defendant  who  is  personally  liable  for  the  payment 
of  the  debt,  and  directions  that  the  mortgaged  premises,  or 
so  much  thereof  as  may  be  necessary,  be  sold  according  to 
law,  and  the  proceeds  applied  to  the  judgment."    A  final 
decree  settles  the  matter  in  dispute  and  has  the  same  effect 
as  a  judgment  at  law. 

A  decree  of  foreclosure  and  sale  of  the  premises  in  a  bill 
to  foreclose  a  mortgage,  is  a  final  decree.'  The  decree 
should  state  the  amount  of  the  debt,'  and  contain  a  full 
description  of  the  land.'  A  mere  irregularity  in  the  decree 
of  no  great  importance  will  not  be  a  sufficient  cause  for  re- 
versal. '" 

A  judgment  rendered  by  a  court  of  competent  jurisdic- 
tion to  deal  with  the  matter  involved  in  the  action,  having 

'Belloc  «.  Rogers,  9  Cal.  123;  Mills  v.  Dennis,  3  Johns.  Ch.  (N.  T.)  367; 
Williams'  Case,  3  Bland.  (Md.)  186,  193. 

*  Lansing  v.  Goelet,  9  Cow.  (N.  Y.)  346;  Green  ».  Crockett,  3  Dev.  &  Bat. 
Eq.  (N.  Car.)  390;  Mills  v.  Dennis,  3  Johns.  Ch.  (N.  Y.)  367. 

'2  Story's  Eq.  Jur.  sects.  1024-1036;  4  Kent's  Com.  183;  Hutton«.  Mayne, 
3  Jones  &Lat.  586. 

••  Knowles  v.  Rablin,  30  Iowa,  101. 

5  Crocket  v.  Lee,  7  Wheat.  (U.  8.)  533;  Pigg  «.  Corder,  13  Leigh  (Va.),  69; 
Dickerson  v.  Morgan,  8  Dana  (Ky.),  130;  Woodworth  v.  Huntoon,  40  111.  133. 

«  Lewiston  v.  Swan,  33  Cal.  480. 

'  Whiting  V.  Bank,  13  Pet  (U.  S.)  6. 

•Triplett  v.  Sayre,  3  Dana  (Ky.),  590. 

'Logan  V.  Williams,  76  111.  175;  Meyer  ».  PfeifEer,  50  111.  485. 

"  Brier  v.  Brinkman,  44  Kans.  570;  Lehman  v.  Conner,  89  Ala.  579. 
120 
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jurisdiction  of  the  parties,  is  final  and  conclusive  between 
them.' 

§  946.  Conclusive  Against  Whom. — The  decree  is  final 
and  conclusive  only  against  the  owner  and  subsequent 
parties  in  interest,  when  properly  brought  before  the  court, 
but  affects  no  one  in  interest  not  made  a  party."  If  a  party 
in  interest  is  not  made  a  party  a  decree  in  a  former  suit  is 
no  bar  to  his  foreclosure." 

A  claim  paramount  to  a  mortgage  is  not  to  be  settled  in 
a  foreclosure  suit,  yet  if  such  claimant  consents  to  its  liti- 
gation he  is  then  bound  by  the  decree."  Only  the  rights 
and  interests  under  the  mortgage  can  be  properly  de- 
termined in  a  foreclosure  suit.' 


Article  10. 
The  Sale. 


§  947.  Nature  of  the  Sale.  §  954.  Gaining  Possession. 

§  948.  Subject-Matter.  §  955.  To  Whom  Given. 

I  949.  Notice,    Place    and    Time  of    §  956.  Title  of  Purchaser. 

Sale.  §  957.  Purchaser's     Rights     to     the 

§  950.  Terms  of  Sale.  Crops. 

§  951.  Marshalling    and    Method  of    §  938.  Right  to  Rents. 

Sale.  §  959.  Setting  Aside  the  Sale. 

§  953.  Confirmation  of  Sale.  §  960.  A  Good  Cause  Must  be  Shown 

§953.  Righti  of  Purchaser.  to  Set  Aside. 

§  947.  Nature  of  the  Sale. — The  theory  of  sale  by 
masters  in  chancery  or  other  authorized  officer  of  the 
court,  is  that  the  court  itself  is  the  vendor  and  the  officer  is 
merely  the  agent  in  executing  its  will.  The  whole  proceed- 
ing, from  its  incipient  stage  to  the  final  ratification  of  the 

'  Jordan  v.  Van  Epps,  85  N.  T.  437;  Barnard  v.  Onderdonk,  98  N.  Y  158; 
Gunn  v.  Wades,  63  Ga.  20;  Murrell  «.  Smith,  51  Ala.  301. 

'  Shores  v.  Scott  River  Co.,  31  Cal.  135;  Goodenow  ».  Ewer,  16  Cal.  461 

•Curtis  V.  Gooding,  99  Ind.  45. 

*Helck  V.  Reinheimer,  105  N.  Y.  470;  Bundy  v.  Cunningham,  107  Ind.  360. 

'Lee  V.  Parker,  43  Barb.  (N.  Y.)  611;  Frost  u.  Koon,  30  N.  Y  428;  Wade  v. 
Miller,  32  N.  J.  L.  396;  San  Francisco  v.  Lawton,  18  Cal,  474;  Bozarth  o. 
Landers,  113  111.  181. 


§  948]  BIGHTS  OF  PARTIES  AFTER  DEFAULT.  955 

reported  sale,  and  the  passing  of  the  title  to  the  vendee 
and  the  money  to  the  person  entitled  to  it,  is  under  the 
supervision  and  control  of  the  court.  If  not  restricted  by  the 
statute  it  is  within  the  power  of  the  chancellor  to  prescribe, 
by  the  decree,  the  time,  place,  terms  and  mode  of  sale." 

There  is  a  difference  between  a  sale  under  a  decree  and  a 
sheriff's  sale  conformable  to  law.  A  sheriff's  sale,  if  made 
according  to  law,  is  final,  and  valid  to  pass  title.  A  chan- 
cery sale,  the  court  being  the  vendor,  is  not  binding  and 
conclusive  until  ratification  by  the  court." 

The  officer  cannot  deputize  a  person  to  make  the  sale;' 
but  the  court  can  appoint  a  special  officer  to  sell  the  prop- 
erty.' 

The  sale  is  made  in  the  Federal  courts  by  the  marshall 
of  the  district  where  the  decree  was  entered,  or  by  the 
master  appointed  by  the  court,  as  directed  in  the  decree. 
The  officer  may  employ  an  auctioneer  to  conduct  the  sale 
if  it  be  made  in  his  presence;'  and  the  officer  may  exercise 
his  right  to  sell,  though  his  term  of  office  expires  before 
the  sale.' 

§  948.  Subject-Matter. — The  sale  can  include  only  the 
property  or  interest  mortgaged.'  Land  intended  to  be 
mortgaged  and  described  in  the  deed  will  be  sold  under  the 
decree.  So,  when  the  premises  intended  to  be  mortgaged 
are  correctly  described,  but  another  piece  of  land  was  in- 
cluded by  mistake  which  the  mortgagee  acknowledged,  it 
will  not  be  sold.'  But  if  the  land  mortgaged  was  misde- 
scribed,  the  mortgage  would  have  to  be  reformed  before 
foreclosure  and  sale." 

'  Sessions  v.  Peay,  33  Ark.  39;  Tooley  v.  Kane,  1  Sm.  &  M.  Ch.  (Miss.),  518, 
522;  Penn  v.  Tolleson,  20  Ark.  653;  Deaderick  v.  Smith,  6  Humph.  (Tenn.)  146. 

''  Andrews  v.  Scotton,  2  Bland  (Md.),  639;  Harrison  •».  Harrison,  1  Md.  Ch. 
331;  Mebane  v.  Mebane,  80  N.  Car.  34;  Williamson  «.  Berry,  8  How.  (U.  S.) 
495. 

» Heyer  v.  Deaves,  2  Johns.  Ch.  (N.  Y.)  154. 

*  Mayer  ».  Wick,  15  Ohio^t.  548. 

'Blossom  V.  Railroad  Co.,  3  Wall.  (U.  S.)  196. 

«Cord  V.  Hirsch,  17  Wis.  408. 

''Norris  v.  Luther,  101  N.  Car.  196. 

'Conklin  v.  Bowman,  11  Ind.  254. 

«  Davis  V.  Cox,  6  Ind.  481 ;  Miller  v.  Kolb,  47  Ind.  220. 
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On  a  bill  by  a  junior  mortgagee  to  foreclose,  nothing  except 
the  equity  of  redemption  mortgaged  to  him  can  be  decreed 
to  be  sold,  unless  the  first  mortgagee  comes  in  with  his 
mortgage  and  thereby  consents  that  a  decree  shall  be  made 
for  the  sale  of  the  property  to  pay  his  mortgage  also." 
Advertising  land  not  covered  by  the  mortgage  does  not 
avoid  the  sale  of  the  property  embraced  in  the  mortgage 
and  correctly  described." 

§  949.  Notice,  Place  and  Time  op  Sale.  —  The  giving 
of  notice  of  sale  is  generally  controlled  by  statute;  and 
when  given  as  prescribed  by  statute  it  is  sufficient,  and 
no  personal  service  in  addition  of  this  requirement  is 
needed.' 

The  notice  should  state  the  plain  facts  of  the  land  as  de- 
scribed in  the  mortgage,  without  statements  of  derogation 
or  embellishment."  It  need  not  state  that  the  property  will 
be  sold  in  parcels  when  a  sale  in  parcels  has  been  decreed." 
As  a  general  rule,  unless  good  cause  be  shown  to  induce  the 
court  to  direct  otherwise,  the  court  should  order  the  sale 
to  be  made  on  the  premises  or  at  the  court-house  of  the 
county  in  which  the  land  lies." 

The  published  notice  of  the  sale  of  mortgaged  premises 
under  the  decree  must  state  the  time  of  the  sale,  which 
must  be  during  the  ordinary  business  hours  of  the  day.' 
If  the  sale  is  to  be  made  at  the  door  of  the  court-house 
which  has  been  destroyed,  then  it  must  be  made  at  the 
door  of  the  building  used  as  a  court-house.  °  And  where 
the  trust  deed  contains  no  place  as  to  sale,  the  trustee 
may  select  one,'  or  have  the  court  of  equity  designate  the 
])lace. 

'  Roll  V.  Smalley,  3  Halst.  (N.  J.)  464. 

ii Barley  v.  Roosa,  13  N.  Y.  Supp.  209;  59  Hun  (N.  Y.),  617;  30  Civil  Pro. 
113. 

^Morgan  «.  Joy,  121  Mb.  677;  Sanford  v.  Haines,  71  Mich.  116;  Augustine®. 
Doud,  1  111.  App.  588. 

■•  Veeder  v.  Fonda,  3  Paige  (N.  Y.),  94. 

5  Hoffman  v.  Burke,  21  Hun  (N.  Y.),  580. 

« Sessions  o.  Peay,  23  Ark.  39. 

'Trustees  v.  Snell,  19  111.  156;  Gray  v.  Bank,  83  Mich.  365. 

1  Riggs  V.  Owen,  130  Mo.  176. 

"MorrissB.  Ins.  Co.  (Va.),  18  S.  E.  Rep.  843. 


§  950]  EIGHTS  OF  PARTIES  AFTER  DEFAULT.  957 

§  950.  Terms  of  Sale. — A  judiciary  sale  is  not  within 
the  statute  of  frauds,  and  is  good  without  writing.'  The 
sale  should  comply  with  the  decree.  If  the  holder  of  the 
mortgage  notes  has  a  right  to  purchase,  he  can  do  so,  and  it 
is  not  necessary  to  pay  cash  to  the  trustee.  All  he  need  to 
do  is  to  indorse  the  amount  on  the  mortgage  notes."  A 
trustee  in  a  deed  of  trust  has  the  undoubted  right  to  employ 
an  auctioneer  to  sell  the  lands  conveyed,  provided  he  is 
present  directing  and  controlling  the  sale.'  While  the 
auctioneer  cannot  legally  sell  the  property  in  the  absence 
of  the  trustee,  still  a  person  simply  holding  the  legal  title, 
without  having  any  equitable  interest  whatever  in  the  trust 
property,  caiuiot  in  equity  question  such  sale.*  The  auc- 
tioneer is  an  agent  lawfully.authorized  by  the  purchaser  to 
sell  at  auction  and  sign  the  contract  of  sale  for  him  as  the 
highest  bidder;  the  writing  his  name  as  the  highest  bidder 
in  the  memorandum  of  the  sale,  by  the  auctioneer  immedi- 
ately on  receiving  his  bid,  is  a  sufficient  siguing  of  the  con- 
tract within  the  statute  of  frauds. " 

Every  bidding  at  an  auction  is  nothing  more  than  an 
offer  on  one  side  until  it  has  received  the  assent  of  the 
•auctioneer  as  the  agent  of  the  owner."  As  soon  as  the 
hammer  is  struck  down  the  bargain  is  considered  as  con- 
cluded, and  the  seller  has  no  right  afterward  to  accept  a  higher 
bid  nor  the  buyer  to  withdraw  from  the  contract.' 

If  the  deed  does  not  expressly  provide  for  payment  in 
cash,  a  court  of  equity  may  order  a  sale  to  be  made  on 
credit  without  violating  the  obligation  of  the  mortgage 
contract."     If  the  deed  expressly  provides  that  the  sale 

'Reed  on  Stat,  of  Frauds,  sect.  304;  Wood  on  Stat,  of  Frauds,  sect.  261;  la 
re  Davis,  7  Daly  (N.  Y.).  7,  8;  Cazet «.  Hubbell,  36  K  Y.  680;  Andrew's  v. 
O'Mahoney,  113  N.  Y.  567;  Fulton  «.  Moore,  25  Pa.  St.  468;  Halleck  v.  Guy, 
9  Cal.  181;  Atty.  Gen.  v.  Day,  1  Ves.  Sr.  331;  Sugden  on  Vendors,  148. 

2  Jacobs  V.  Turpin,  83  111.  424. 

^McPherson  «.  Sanborn,  88  111.  150.  Compare  Dunton  v.  Sharpe,70  Miss.  850. 

<  Beach  «.  Shaw,  57  111.  17. 

5  Coles  11.  Trecothick,  9  Ves.  349;  McComb  v.  Wright,  4  Johns.  Ch.  (N.  Y.) 
659;  Hegeman  v.  Johnson,  35  Barb.  (N.  Y.)  200. 

« Payne  n.  Cave,  3  Term  R.  148. 

'Routledge  v.  Grant,  4  Biug.  653;  Cooke  v.  Oxley,  3  Term  R  654;  Adams  1). 
Lindsell,  1  Barn.  &  Aid.  681. 

8Stoney  v.  Schultz,  1  Hill  Ch.  (S.  Car.)  465,  500;  Lowndes  v.  Chisholm  3 
McCord  Ch.  (S.  Car.;  455. 
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shall  be  for  cash  it  is  obligatory  and  the  court  will  not  order 
a  sale  on  credit. '  The  officer  has  no  authority  to  sell  on 
credit  when  the  deed  provides  for  a  cash  sale." 

In  many  of  the  States  are  statutory  provisions  that  par- 
cels of  lands  covered  by  mortgage  shall  be  sold  separately 
when  it  is  for  the  benefit  of  the  mortgagor ;  these  statutes 
must  be  followed.'  They  are  derived  from  the  courts  of 
equity.'  Where  the  property  will  realize  more  from  sale 
en  masse,  the  court  will  order  it  so  sold. '  Where  the  secu- 
i-ity  is  not  sufficient  to  meet  the  debt,  the  land  should  be 
sold  in  one  parcel  if  it  will  realize  more  money  by  being 
sold  en  masse."  If  sold  en  masse  when  it  should  have  been 
sold  in  parcels,  the  sale  is  voidable  but  not  void.' 

§  951.  Marshalling  and  Method  of  Sale. — In  case  of 
successive  sales  of  property  subject  to  mortgage,  the  parcel 
last  sold  is  liable  for  the  debt  in  exoneration  of  that  sold 
next  before  it;  that  is,  the  parcel  is  to  be  charged  in  the 
reversed  order  of  the  transfer;  the  parcel  last  sold  being 
first  charged  to  its  fuU  value,  and  so  on  backward  until 
the  debt  is  paid;  the  sale  must  take  place  in  the  inverse 
order  of  alienation.' 

When  the  mortgagor  sells  a  parcel  of  the  mortgaged 
premises  without  reference  to  the  incumbrance,  it  is  right 
between  him  and  the  grantee  that  the  portion  still  held  by 
the  mortgagor  shall  first  be  applied  to  the  payment  of  the 
debti  and  this  part  is  regarded  as  equitably  charged  with 
the  payment  of  the  debt;  hence,  when  he  afterwards  sells 

'  Crenshaw  ».  Seigfried,  34  Gratt.  ( Va.)  373.  Compare  Mitchell  «.  McKinny, 
6  Heisk.  (Tenn.)  83. 

'Sauer  ».  Steinbauer,  14  Wis.  70. 

'Keyes  v.  Sherwo.d,  71  Mich.  516;  Bank  v.  Arnold,  5  Paige  (N.  Y.),  38. 

*  Campbell  ».  McComb,  4  Johns.  Ch.  (N.  Y.)  534;  Schreiber  «.  Corey,  48 
Wis.  208;  Sherwood  v.  Landou,  57  Mich.  319;  Magruder  «.  Eggleston,  41 
Miss.  284. 

"Johnson  v.  Hambleton,  53  Md.  378;  Bozarth  «.  Largent,  138  111.  95. 

«Griswold  v.  Fowler,  24  Barb.  (N.  Y.)  135;  Lane  ®.  Conger,  10  Hun  (N. 
Y.),  1;  Miller  «.  Lanahan,  35  Nebr.  886;  Central  Trust  Co.  «.  United  States 
Rolling  Stock  Co.,  56  Fed.  Rep  5. 

'  Clark  V.  Kraker,  51  Minn.  444. 

«  Gray  v.  Hattersley,  50  N.  J.  Eq.  306;  Niles  «.  Harmon,  80  111.  396;  Hosmer 
«.  Campbell,  98  111.  573;  Vogle  s.  Brown,  130  111.  338. 
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anot'her  part  of  the  remainder,  the  second  grantee  simply 
steps  into  the  shoes  of  the  mortgagor  as  regards  this  land, 
and  takes  it  charged  with  the  payment  of  the  mortgage 
debt  as  between  him  and  the  first  grantee.  These  equities 
have  led  to  the  adoption  of  the  rule  that  the  mortgagee  in 
foreclosure  shall  sell  the  land  in  inverse  order  of  its  aliena- 
tion by  the  mortgagor.  This  rule  has  been  generally 
adopted."  But  in  Iowa"  and  Kentucky'  it  is  considered 
more  equitable  that  the  burden  shall  be  equalized  accord- 
ing to  the  value  of  the  different  parcels,  than  that  the 
whole  shall  be  thrown  upon  the  last  purchaser. 

The  general  rule  is  that  where  all  the  parties  interested 
in  the  different  parcels  are  parties  to  the  suit  to  foreclose, 
a  court  of  equity  may  apply  the  doctrine  of  the  inverse 
order  of  alienation,'  but  the  doctrine  of  marshalling 
securities  applies  only  as  between  different  creditors,  and 
between  other  persons  who  stand  toward  each  other  in 
hke  relation  as  between  sureties  and  creditors.'  Hence, 
a  court  cannot  release  a  lien  without  actual  payment, 
merely  because  the  holder  thereof  has  also  a  lien  upon 
other  property  to  which  he  may  resort  for  the  satisfaction 
of  his  debt,  and  which  the  proof  shows  is  sufficient  for 
that  purpose.' 

'  Bernhardt  v.  Lymburner,  85  N.  Y.  172;  Clowes  v.  Dickenson,  5  Johns.  Ch. 
(N.  Y.)  235;  Vogle  v.  Brown,  120  111.  338;  Aiken  «.  Railroad  Co.,  37  Wis.  469; 
Gracey  v.  Myers,  15  W.  Va.  194;  Jones  v.  Phelan,  20  Gratt.  (Va.)  329;  Lyman 
i>.  Lyman,  32  Vt.  79;  Milligan's  Appeal,  104  Pa.  St.  503;  Rippetoe  ■».  Dwyer, 
49  Tex.  498;  Lynch  ».  Hancock,  14  S.  Car.  66;  Sternberger  v.  Hannu,  42  Ohio 
St.  305;  Hill  ».  McCarter,  27  N.  J.  Eq.  41;  Mahagan  v.  Mead,  68  N.  H.  570; 
Mobile,  etc.  Co.  v.  Huder,  35  Ala.  713;  Hahn  v.  Behrman,  73  Ind.  120;  John 
son  V.  Williams,  4  Minn.  260,  263;  Crosby  v.  Bank,  107  Mo.  436;  Lausman  v. 
Drahos,  8  Nebr.  457;  Fassett  v.  Mulock,  5  Colo.  466;  Stephens  v.  Clay,  17 
Colo.  489;  Watson  «.  Neal,  38  S.  Car.  90;  Andreas  «.  Hubbard,  50  Conn.  351; 
Gilbert  v.  Haire,  48  Mich.  283;  George  ii.  Wood,  9  Allen  (Mass.),  80;  Sheperd 
».  Adams,  32  Mc.  63;  Cumming  v.  Cumming,  3  Ga.  460;  Orvis  v.  Powell  98 
U.  S,  176. 

'Bates  v.  Ruddick,  2  Iowa,  423;  Huff  v.  Farwell,  67  Iowa,  298. 

^Poston  B.  Eubank,  3  J.  J.  Marsh.  (Ky.)  43;  Campbell  v.  Johnston,  4  Dana 
(Ky.),  177.  183;  Dickey  v.  Thompson,  8  B.  Mon.  (Ky.)  313. 

^Burchell  v.  Osborne,  119  N.  Y.  486. 

'Miller  v.  Cook,  135  111.  190;  Plains.  Roth,  107111.  588;  Dorrs  Shaw  4 
Johns.  Ch.  (N.  Y.)  17. 

'  Quackenbush  v.  O'Hara,  129  N.  Y.  485. 
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The  doctrine  of  sale  of  mortgaged  premises  in  the  inverse 
order  of  aUenation,  being  an  equitable  one,  is  not  inflexible, 
but  should  be  applied  in  harmony  with  the  equities  of  each 
case/  and  will  apply  in  no  case  where  it  will  produce  in- 
justice.' 

When  the  mortgagor  conveys  part  of  the  land  with 
covenants  of  warranty  expressly  excepting  the  mortgage, 
and  subsequently  conveys  the  residue,  the  land  should  not 
on  foreclosure  be  sold  in  the  inverse  order  of  alienation,' 
because  the  effect  is  clearly  to  make  the  part  conveyed 
subject  to  its  proportion  of  the  incumbrance,  so  as  to  relieve 
to  that  extent  that  part  of  the  mortgaged  premises 
retained  by  the  mortgagor  by  force  of  which  the  lots  con- 
veyed and  those  retained  must  contribute  towards  dis- 
charging the  common  burden  according  to  their  relative 
values.' 

§  952.  Confirmation  of  Sale. — In  sales  directed  by  a 
court  of  chancery,  the  whole  business  is  transacted  by  a 
public  officer,  under  the  guidance  and  superintendence  of 
the  court  itself.  Even  after  the  sale  is  made,  it  is  not 
final  until  a  report  is  made  to  the  court  and  it  is  approved 
and  confirmed.  Either  party  may  object  to  the  report, 
and  the  purchaser  himself,  who  becomes  a  party  to  the 
sale,  may  appear  before  the  court,  and,  if  any  mistake  has 
occurred,  may  have  it  corrected.  He,  therefore,  becomes 
a  party  to  the  proceedings,  and  may  represent  and  defend 
his  own  interest,  and  may  be  compelled  by  process  of  court 
to  comply  with  the  terms  of  the  contract."  The  purchaser 
is  not  considered  as  entitled  to  the  benefit  of  his  contract 
until  the  officer's  report  of  the  purchaser's  bid  is  absolutely 
confirmed;"  and  such  confirmation  vests  in  the  purchaser 

'  Guion  V.  Knapp,  6  Paige  (N.  Y.),  42;  Steere  v.  Childs,  15  Hun  (N.  Y.),  511. 

2  Hill  V.  McCarter,  27  N.  J.  Eq.  41;  Evansville  Gas  Light  Co.  v.  State,  73 
Ind.  319;  Bernhardt  v.  Lymburner,  85  N.  Y.  172;  Erlinger  v.  Boul,  7  111. 
App,  40. 

3  Hanes  v.  Denby  (N.  J.)  38  At.  Rep.  798. 

■"Hoy  V.  Bramhall,  19  N.  J.  Eq.  563;  Hanes  v.  Denby  (N.  J.),  28  At.  Rep. 
798. 

5  Smith  V.  Arnold,  5  Mason,  C.  C.  430;  Blossom  v.  Railroad  Co. ,  3  Wall.  (U. 
S.)  196. 

« Mills  B.  Ralston,  10  Kans.  306;  Mebane  v.  Mebane,  80  N.  Car.  34;  Hay's 
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the  full  equitable  right  to  the  mortgaged  premises,  whether 
any  deed  is  executed  and  delivered  to  him  or  not.'  If  the 
order  of  confirmation  is  not  appealed  from,  it  concludes  the 
parties." 

§  953.  Rights  op  Purchaser.  —  The  purchaser  of  the 
mortgaged  property  thereby  submits  himself  to  the  juris- 
diction of  the  court  in  the  suit  as  to  all  matters  connected 
with  the  sale,  relating  to  matters  in  the  character  of  pur- 
chaser.' When  the  mortgaged  property  is  converted  into 
money  pursuant  to  the  directions  of  a  decree  of  foreclo- 
sure and  sale,  the  purchaser  stands  in  the  I'elation  of 
trustee,  having  in  his  possession  a  trustee  fund,  which  it  is 
the  duty  of  the  court  to  dispense  according  to  the  rights  of 
the  party  litigant.  Hence,  he  must  of  necessity  be  subject 
to  the  jurisdiction  of  the  court  in  all  matters  touching  his 
relation  as  purchaser.'  And  when  necessary  the  court  can 
compel  the  purchaser  to  pay  the  money  into  court. ' 

The  plaintiff  may  elect  to  proceed  against  the  purchaser 
for  contempt,  or  to  apply  for  a  resale,  and  have  the  pur- 
chaser pay  the  expenses  of  it,  and  any  deficiency  in  price 
arising  from  his  default." 

If  the  mortgagee  has  a  right  to  purchase  and  does  so,  he 
will  be  held  as  any  other  purchaser.'  If  the  purchaser  has 
a  good  cause  for  not  completing  the  purchase  he  will 
be  relieved;'  but  he  will  not  be  relieved  from  completing 

Appeal,  51  Pa.  St.  58,  61,  Allen  ».  Poole,  54  Miss.  323;  Kauffman  v.  Walker, 
9  Md.  229;  Busey  u.  Hardin,  2  B.  Mon.  (Ky.)  407;  Wells  v.  Rice,  34  Ark.  346.' 

'  Stacy  V.  Redden,  28  Fed.  Rep.  11. 

^Odd  Fellows,  etc.  Bank  v.  Harrigan,  53  Cal.  229. 

'Requa  v.  Rea,  2  Paige  (N.  Y.),  339;  Kneeland  ».  Am.  Loan  &  Trust  Co.. 
186  U.  S.  89;  Wood  ».  Mann,  3  Sumner,  C.  C.  318;  Goodwin  «.  Simonson  74 
N.  Y.  133. 

"Coulter  ».  Herrod,  27  Miss.  685;  Casamajor  v.  Strode,  1  Sim.  &  Stu.  381 

"Ogilvie  V.  Richardson,  14  Wis.  157;  Cazet  v.  Hubbell,  36  N.  Y.  677. 

« Goodwin  v.  Simonson,  74  N.  Y.  133;  Harding  v.  Harding,  4  Myl.  &  Cr.  514; 
Lansdown  v.  Elderton,  14  Ves.  512;  Gordon  ii.  Saunders,  2  .McCord  Ch.  (s! 
Car.)  151;  Richardson  ii.  Jones,  3  Gill  &  J.  (Md.)  163;  Brasher  v  Cortlandt  3 
Johns.  Ch.  (N.  Y.)  505;  Clarkson  v.  Read,  15  Gratt.  (Va.)  2i8;  Wood  v.  Mann 
3  Sumner,  C.  C.  318,  326;  Graham  v.  Bleakie,  2  Daly  (N.  Y.)  55-  Miller  v 
Collyer,  36  Barb.  (N.  Y.)  250. 

'  Shear  o.  Robinson,  18  Fla.  379. 

« Saunders  v.  Gray,  4  Myl.  &  Cr.  515;  Tanner  v.  Radford,  4  Myl  &  Cr   518- 
121  ■        ' 
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the  purchase  on  account  of  the  title  when  he  had  full 
notice.' 

§  95i.  Gaining  Possession. — The  purchaser  may  be  put 
into  possession  by  the  court  that  rendered  the  decree  of 
sale,  though  delivery  of  possession  is  not  a  part  of  the  de- 
cree. Having  obtained  lawful  jurisdiction  of  the  case,  and 
having  decided  it,  the  delivery  of  possession  by  the  court 
is  CO  extensive  with  the  jurisdiction  over  the  subject  mat- 
ter. The  court  may  compel  the  party  in  possession  to  sur- 
render it  to  the  purchaser,  by  an  order,  or  by  injunction,  or 
by  writ  of  assistance.'  An  injunction  for  possession  has 
long  been  used  in  England  and  has  been  traced  back  to 
the  reign  of  Elizabeth,  and  Edward  the  Sixth,  and  Henry 
the  Eighth. 

But  if  the  party  in  possession  was  not  made  a  party  to 
the  suit,  and  is  a  mere  stranger  who  entered  into  possession 
before  the  suit  was  begun,  this  remedy  wiU  not  lie. ' 

Before  obtaining  a  deed  the  purchaser  cannot  maintain 
an  action  of  forcible  entry  and  detainer.  If  he  has  failed 
in  such  suit,  this  is  no  bar  to  his  receiving  a  writ  of  assist- 
ance for  possession.* 

The  purchaser  takes  the  title  of  the  mortgagor  conveyed 
by  the  mortgage." 

§  955.  Deed — To  Whom  Given.— The  deed  will  be  made 
to  the  purchaser  or  his  assignee  of  the  bid.'    Or  in  case  of 

Johnson  v.  Reardon,  3  Ir.  Eq.  200;  Hodder  v.  Ruffln,  1  Ves.  &  B.  544;  Ban- 
nister V.  Way,  Dick.  686;  Fryer  v.  Rockefeller,  63  N.  Y.  268;  Shiveley  i\ 
Jones,  6  B.  Mon.  (Ky.)  274;  Simar  v.  Canaday,  53  N.  Y.  298;  Seaman  v.  Hicks, 
8  Paige  (N.  Y.),  655;  "Welsh  v.  Schoen,  59  Hun  (N.  Y.),  356;  Dunn  i>.  Herbs, 
56  Hun  (N.  Y.),  457. 

1  Norton  v.  Loan  &  Trust  Co.,  35  Nehr.  466. 

'Kershaw  v.  Thompson,  4  Johns.  Ch.  (N.  Y.)  609;  Bolles  v.  DufE,  43  N.Y. 
469;  Jackson  v.  Warren,  82  HI.  331;  Schenck  i).  Conover,  13  N.  J.  Eq.  220; 
Trabue  v.  Ingles,  6  B.  Mon.  (Ky.)  82;  Bright  d.  Pennywit,  21  Ark.  130; 
Creigliton  v.  Paine,  2  Ala.  158;  Skinner  v.  Beatty,  16  Cal,  156;  Horn  «.  Vol- 
cano Water  Co.,  18  Cal.  141. 

3  Terrell  v.  Allison,  21  Wall.  (U.  S.)  289;  Thompson  v.  Smith,  1  Dill.  C.  C. 
458;  Benhard  v.  Carrow,  Walk.  (Mich.)  519. 

« Cochran  v.  Folger,  116  111.  194. 

'  Henniger  v.  Heald  (N.  J.),  29  At.  Rep.  190. 

« Culver  V.  McKeown,  43  Mich.  322;  Splahn  i).  Gillespie,  48  Ind.  397;  Mc- 
Clure  ■V.  Englehart,  17  111.  47;  Small  v.  Hodgen,  1  Litt.  (Ky.)  16. 
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death  of  purchaser,  the  deed  may  be  made  to  his  devisee 
or  heirs-at-law.'  And  recitals  of  an  assignment  la  the  offi- 
cer's deed  is  prima  facie  evidence  thereof." 

If  the  purchase  be  made  by  a  third  person  for  the  mort- 
gagor, v^^ho  pays  the  price,  the  mortgagor  is  entitled  to  a 
release  of  the  mortgage  upon  tendering  the  deed  to  be 
signed.' 

The  legal  title  cannot  vest  under  a  deed  before  its  deliv- 
ery.* The  deed  executed  by  the  officer  under  a  decree  of 
foreclosure  passes  the  title  to  the  purchaser  at  the  moment 
of  deUvery,  though  the  report  of  sale  be  not  made  and  con- 
firmed until  some  time  afterward.'  However,  the  practice 
of  confirming  the  sale  and  the  delivery  of  the  deed  is  not 
uniform.*  In  England  a  deed  is  vpithheld  till  the  final  order 
confirming  the  sale  to  be  absolute,  and  the  title  vests  at  the 
date  of  the  deed. '  The  purchaser  cannot  be  considered  as 
such  until  the  sale  has  been  confirmed  by  the  chancellor, 
for  until  then  the  property  is  not  at  his  risk,  and  if  it  be 
destroyed  in  the  interim  between  the  bidding  and  the  con- 
firmation, he  cannot  be  compelled  to  pay  for  it.' 

In  Illinois  if  a  purchaser  neglects  to  take  out  a  deed 
within  the  time  prescribed  by  statute,  he  cannot  thereafter 
assert  any  title  to  the  land  either  at  law  or  in  equity 
through  his  purchase.' 

§  956.  Title  of  Purchaser.— The  title  of  the  purchaser 
on  a  valid  foreclosure  relates  back  to  the  dehvery  of  the 
mortgage  as  against  all  intervening  purchasers  and  incum- 
brancers who  are  made  parties  or  who  become  interested 
pendente  lite."    The  purchaser  takes  the  title  the  mort- 

'  Smith  V.  Thompson,  31  Mo.  336;  Sumner  v.  Palmer,  10  Rich.   (S.   Car ) 
38. 
'  Stafford  v.  Williams,  13  Barb.  (N.  Y.)  240;  In  re  Smith,  4  Nev.  234. 
»Bush  V.  Macklin,  87  Ky.  483. 

*  Mitchell  V.  Bartlett,  51  N.  Y.  447;  Fort «.  Burch,  6  Barb.  (N.  Y.)  60. 
•Fuller  «.  Van  Geesen,  4  Hill  (N.  Y.),  171. 

•  See  Jones  v.  B;irden,  20  Ala.  383;  Walker  v.  Schum,  42  111.  462. 

'Ex  parte  Manning,  2  P.  Wm.  410;  Blount  v.  Blount,  3  Atk.  637;  Ex  parte 
Minor,  11  Ves.  559. 

*Ex  parte  Minor,  11  Ves.  559. 

•Seeberger«.  Weinberg,  151  111.  369. 

'"Ruggles  «.  Bank,  43  Mich.  192;  Fuller  v.  Van  Geesen,  4  Hill  (N.  Y.)  171- 
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gagee  had,  under  which  the  proceedings  were  institu- 
ted.' 

The  sale  being  made  and  confirmed  before  the  death  of 
the  purchaser,  the  property  is  then  as  much  beyond  the 
right  of  a  creditor  as  if  the  deed  had  been  made.  There- 
fore, it  is  immaterial  whether  or  not  the  action  had  been 
revived  when  the  deed  was  made,"  for  all  parties  to  the 
suit  are  bound.' 

Where  the  mortgaged  property  has  been  sold  at  a  fair 
price,  the  mortgagee  is  entitled  to  a  confirmation  of  the 
sale  and  satisfaction  of  his  decree  without  regai'd  to  the 
equities  acquired  in  the  mortgaged  premises  by  a  purchaser 
from  the  mortgagor  pendente  lite." 

The  rule  that  a  sheriff's  deed  delivered  upon  execution 
sale  imports  no  warranty  of  title,  but  transfers  to  the  pur- 
chaser only  such  estate  as  was  held  at  the  time  by  the 
defendant  in  execution,  has  no  practical  application  to  a 
sheriff's  deed  delivered  upon  foreclosure  of  a  mortgage  in 
fee;  for  the  defendant  or  mortgagor  must  continue  to  be 
estopped,  by  the  terms  of  the  mortgage  deed  itself,  to  deny 
that  the  estate  was  other  or  less  than  an  estate  in  fee  in 
the  premises.  These  terms  importing  a  conveyance  of  the 
fee,  are  equivalent  to  a  covenant  of  general  warranty  of 
the  title  running  with  the  land.  ° 

§  95 Y.  Purchaser's  Eight  to  the  Crops.— The  lien  of 
the  mortgage  attaches  to  the  growing  crops  until  they  are 

Osterberg  v.  Union  Trust  Co.,  93  U.  S.  424;  Davis  v.  Ins.  Co.,  84111.  508; 
Gamble  v.  Horr,  40  Mich.  561;  Bull's  Petition,  15  R.  I.  534. 

'  Baldwin  v.  Howell,  45  N.  J.  Eq.  519;  Broom  «.  Ditmas,  4  Paige  (N.  Y.), 
526,  531;  McMillan  «.  Bicbards,  9  Cal.  365;  Andrews  v.  Wilkes,  6  How. 
(Miss  )  554;  Rogers  v.  Brent,  5  Gilm.  (111.)  573;  Rector  «.  Maok.  98  N.  Y.  488 
Haynes  v.  Wellington,  35  Me.  458,  461;  Taylor  v.  Kearn,  68  111.  339,  343 
Poweshiek  Co.  ■».  Denuison,  36  Iowa,  344;  Carter  v.  Walker,  3  Ohio  St.  389 
De  Haven  v.  Landell,  31  Pa.  St.  130;  Zollman  v.  Moore,  31  Gralt.  (Va.)  313 
Gillelt  V.  Baton,  6  Wis.  30;  Ritger  v.  Parker,  8  Cush.  (Mass.)  145;  Marstnn  v. 
Marston,  45  Me.  413;  Watson  v.  Dundee,  etc.  Co.,  13  Greg.  474;  Young  ^j 
Brand,  ISKebr.  601. 

'  McMurtry  v.  Masonic  Temple,  86  Ky.  306. 

3  Beard  v.  Morris  (Ky.),  19  S.  W.  Rep.  598. 

^Pendleton  v.  Spear,  56  Ark.  194. 

'Barnard  v.  Wilson,  74  Cal.  512;  Land  Association  v.  Viera,  48  Cal.  573. 
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severed.  Any  one  purchasing  such  crops  from  the  mort- 
gagor takes  them  subject  to  the  same  contingency,  and 
the  recorded  mortgage  and  the  decree  of  foreclosure  are 
notice  to  him  of  the  existence  of  the  hen.' 

If  the  land  is  not  sold  until  the  crops  ripen  and  are  sev- 
ered, the  vendee  of  the  mortgagor  will  ordinarily  get  a  good 
title  to  the  crops;"  and  in  some  States  the  ripened  crops  need 
not  be  severed.'  In  Ohio  a  tenant  of  the  mortgagor  is  en- 
titled to  the  annual  crops;'  and  in  other  States  the  mort- 
gage creates  no  estate,  and  the  mortgagor  or  his  tenant 
may  claim  crops  he  has  sown  which  are  growing  at  the 
time  of  the  foreclosure  of  the  mortgage. ' 

Of  course  the  purchaser's  legal  title  begins  at  the  time 
the  equity  of  redemption  expires,  and  he  is  not  entitled  to 
possession  until  he  receives  his  deed;  and  so  where  there  is 
an  equity  of  redemption  the  crops  belong  to  the  mortgagor 
until  such  equity  has  expired.' 

§  958.  Eight  to  Eents. — Generally  the  purchaser  is  not 
entitled  to  rents  until  he  has  made  a  demand  under  his 
deed.  AH  that  the  owner  of  the  equity  of  redemption  is 
entitled  to  in  lands  mortgaged,  after  sale  under  the  mort- 
gage, are  the  rents  which  become  due  down  to  the  period 
where  the  purchaser  under  the  decree  has  become  entitled 
to  the  possession."    The  purchaser  is  entitled  to  the  rents 

'  Smith  V.  Hague,  25  Kans.  246;  Chapman  v.  Veach,  32  Kans.  167;  Downard 
-B.  Groff,  40  Iowa,  537;  Scriven  v.  Moole,  36  Mich.  64;  Howell  v.  Schenck,  24 
N  J.  L.  89;  Pitts  B.  Hendrix,  6  Ga.  452;  Rankin  v.  Klnsey,  7  111.  App.  215; 
Sherman  v.  Willett,  42  N.  Y.  146;  Crews  v.  Pendleton,  1  Leigh  (Va.),  297; 
Parker  o.  Storts,  15  Ohio  St.  351;  Goodwin  v.  Smith,  49  Kans.  351;  Anderson 
V  Strauss,  98  III.  485;  Perley  v.  Chase,  79  Me.  519;  Montgomery  v.  Merrill,  65 
Cal.  432;  Kerr  v.  Hill,  27  W.  Va.  576;  Hayden  «.  Burkemper,  101  Mo.  644; 
Galliher  v.  Davidson,  48  La.  Ann.  536;  Missouri  Val.  Land  Co.  v.  Barwick,  50 
Kans.  57. 

'Beekman  v.  Sikes,  35  Kans.  120;  Townsend  v.  Payne,  42  La.  Ann.  909. 

=  Fossil.  Marr,  40  Nebr.  559;  Richards  v.  Knight,  78  Iowa,  69;  First  Nat. 
Bank  v.  Beegle,  52  Kans.  709. 

*  Cassily  v.  Rhodes,  12  Ohio,  88. 

'  Gregory  v.  Rosencrans  72  Wis.  220;  Allen  v.  Elderkin,  63  Wis.  627;  Heav- 
illon  V.  Bank,  81  Ind.  249,  overruling  Jones  v.  Thomas,  8  Blackf.  (Ind.)  428. 

«  O'Brian  •».  Fry,  82  111.  274;  Stout  «.  Keyes,  2  Doug.  (Mich.)  184;  Rockwell 
■V.  Servant,  63  111.  424. 

'Clason  V.  Corley,  5  Sandf.  (N.  T.)  447;  Taliaferro  v.  Gay,  78  Ky.  496; 
Astor  V.  Turuer,  11  Paige  (N.  Y.),  436. 
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from  the  time  of  the  dehvery  of  the  deed,    though  the 
tenant  has  paid  rents  to  the  mortgagor  beyond  that  time.' 

§  959.  Setting  Aside  the  Sale. — An  original  action 
may  be  brought  to  set  aside  a  sale  made  under  a  decree  of 
foreclosure,  when  the  sale  has  been  fraudulently  conducted 
to  the  prejudice  of  the  party  interested  in  the  property, 
even  if  such  party  may  have  a  concurrent  remedy  by 
action.  But  where  the  proceedings  are  entirely  regular 
and  free  from  fraud,  and  the  party  is  entitled  to  relief  on 
some  mere  equity,  his  remedy  is  by  motion  in  the  action  in 
which  the  proceedings  were  had,  and  not  by  action  in 
another  suit." 

So  the  foreclosure  of  a  prior  mortgage  by  proceedings 
fraudulently  concealed  from  a  subsequent  mortgagee  and  a 
sale  of  the  premises  after  foreclosure  will  be  annulled,  and 
the  subsequent  mortgagee  let  in  to  redeem  from  the  first 
mortgage  by  proceedings  in  equity  for  that  purpose."  And 
so  when  the  rights  of  third  parties  have  accrued,  an. 
original  proceeding  is  necessary,  as  their  rights  cannot  be 
determined  upon  motion  in  the  suit  to  fdreclose.^  That  an 
original  bill  in  chancery  carinot  be  sustained  by  a  party  to 
a  foreclosure  suit,  to  impeach  or  set  aside  the  proceedings 
upon  the  officer's  sale  under  the  decree,  when  there  is  noth- 
ing which  can  prevent  an  application  to  the  court  in  the 
suit  for  a  resale,  by  those  who  are  interested  in  the 
premises,  is  a  familiar  doctrine.  °  In  such  case  the  proper 
remedy  is  for  summary  application  to  the  court  in  the  suit 
in  which  the  decree  is  made,  for  a  resale  of  the  premises, 
upon  such  terms  and  conditions  as  may  be  just,  so  as  to 
protect  the  rights  of  the  purchaser  as  well  as  the  rights  of 
the  parties  interested  in  the  sale." 

'  Hatch  V.  Sykes,  64  Miss.  307. 

^McCotter  «.  Jay,  30  "N.  Y.  80;  Sanger  v.  Nightingale,  123  U.  S.  176;  Mc- 
Willlams  v.  Withington,  7  Fed.  Rep.  826;  McMurray  v.  McMurray,  66  N.  Y. 
175. 

3  Tucker  v.  Jackson,  60  N.  H.  314. 

"  Jewett  V.  Morris,  41  Mich.  689;  Crawford  ».  Fuller,  35  Mich.  57. 

'Sked  V.  Sedgley,  36  Ohio  St.  483. 

6RufE  V.  Doty,  36  S.  Car.  173;  Coles  «.  Yorks,  36  Minn.  388;  Meyer  «;.  Rail- 
road Co.,  3  Utah,  280;  Brown  v.  Frost,  10  Paige  (N.  Y.),  243. 
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A  decree  obtained  in  regular  order  of  proceedings  and 
having  become  absolute,  cannot  be  attacked  by  motion  to 
set  aside.'  Objections  based  upon  errors  in  the  proceedings 
or  in  the  decree  will  not  be  considered." 

§  960.  A  Good  Cause  Must  Be  Shown  to  Set  Aside. — 
Mere  irregularities  will  not  set  aside  a  sale.'  The  mort- 
gagee must  exercise  due  diligence  with  fairness  and  in 
good  faith;  otherwise  the  sale  will  be  set  aside.*  Inade- 
quacy of  price  is  no  cause  for  setting  aside  a  sale  in  the  ab- 
sence of  fraud,  unfairness,  or  irregularity.'  But  where 
gross  inadequacy  of  price,  coupled  with  accident,  mistake, 
or  misrepresentation,  caused  by  the  purchaser  or  others  in- 
terested in  the  sale,  or  by  the  officer  conducting  the  sale, 
is  shown,  equity  will  interpose  and  set  aside  the  sale." 

Irregular  judicial  sales  made  at  a  suit  of  the  mortgagee, 
even  though  no  bar  to  the  equity  of  redemption,  passes  to 
the  purchaser  at  such  sale,  all  the  rights  of  the  mortgagee 
as  such.'  There  must  be  a  proper  showing  for  relief  before 
the  sale  wiU  be  set  aside.  ° 

'  Mann  v.  Jennings,  25  Fla.  730;  Stribling  u.  Hart,  20  Fla.  235. 

'Meyer  v.  Railroad  Co.,  3  Utali,  280. 

'LloydB.  Frank,  30  Wis.  306;  Parkhurst  v.  Cory,  3  Stockt.  (X.  J.)  233; 
Walkers.  Sclium,  43  111.  463;  Bullard  v.  Green,  10  Mich.  268;  McCotter  v. 
Jay,  30  N.  Y.  80;  Hayes  v.  Shattuck,  21  Cal.  51;  Alderson  v.  Bell,  9  Cal.  315; 
Kagle  V.  Macy,  9  Cal.  426. 

"Newman  «.  Ogden,  82  Wis.  53. 

'Hudgins  «.  Morrnw,  47  Ark.  515;  Babcock  ».  Canfield,  36  Kans.  437; 
Twining*.  Neil,  38  N.  J.  Eq.  470;  Benton  v.  Shreeve,  4  Ind.  66;  West  v. 
Davies,  4  McLean,  C.  C.  241;  Henderson  v.  Lowry,  5  Yerg.  (Tenn.)  240; 
Mahone  v.  Willianjs,  39  Ala.  203;  Warren  v.  Foreman,  19  Wis.  35. 

"American  Wine  Co.  d.  Scholer,  85  Mo.  496;  Beckwitli  v.  Mining  Co.,  87 
N.  Gir.  115;  Schilling®.  Lintner,  43  N.  J.  Eq.  444;  Page  v.  Kress,  80  Mich. 
85;  Garritee  v.  Popplein,  73  Md.  323;  Kellogg  v.  Howell,  62  Barb  (N  Y  ) 
380. 

'  Brobst ».  Brock,  10  Wall.  (U.S.)  519;  Gilbert  ».  Cooley,  Walk.  (Mich.) 
494;  Anson  v.  Anson,  30  Iowa,  56;  Nims  v.  Sherman,  43  Mich.  45; 
Childs  V.  Childs,  10  Ohio  St.  339;  Stark  v.  Brown,  12  Wis.  572;  Robinson  r. 
Ryan,  35  N.  Y.  330;  Casler  v.  Shipman,  35  N.  Y.  533.  Compare  Wells  v. 
LincolQ,  Co.,  80Mo.  434. 

'  Russell  ».  Pew,  13  Mont.  509;  Germer  v.  Ensign,  155  Pa.  St.  465;  Alex- 
ander V.  Messervey,  35  S.  Car.  409;  Root  ».  King,  91  Mich.  488;  Newman  v. 
Ogden,  83  Wis.  53;  Jackson  ».  Snyder,  82  Iowa,  754;  Taylor  ®  Coots  32 
Nebr.  30. 
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Article  11. 
Application  of  Proceeds. 

%  961.  Master's  Report.  §  963.  Marshalling    Distribution    of 

§  963.  Dower  and  Homestead  Rights.  Proceeds. 

§  961.  Master's  Report. — The  master's  report  should 
state  that  evidence  was  produced  to  him  and  that  parties 
entitled  to  notice  had  been  duly  summoned,  if  they  did  not 
actually  appear  before  the  master  or  referee  upon  the  ref- 
erence. Where  such  parties  do  appear,  that  fact  should  be 
stated  in  the  report.'  And  upon  reference  to  surplus 
money,  the  master  should  ascertain  the  amount  of  such 
surplus,  and  state  it  in  his  report.  If  the  party  objecting 
to  the  reference  is  not  entitled  to  the  whole  of  such  money, 
the  master  should  ascertain  and  report  who  is  entitled  to 
the  residue,  so  that  upon  the  coming  in  of  the  report  an 
order  may  be  made  disposing  of  the  whole  of  the  fund  by 
the  court." 

When  upon  petition  for  surplus  money,  the  order  of  ref- 
erence is  made  to  the  master,  the  master  must  make  his 
report  and  final  order  to  the  court  before  the  money  can  be 
paid  over.' 

The  mortgagor  has  the  right  to  the  surplus  when  there 
are  no  other  liens  which  have  attached  to  it.  It  stands  in 
the  place  of  the  equity  of  redemption  as  to  those  who  had 
a  lien  upon  it." 

§  962.  Dower  and  Homestead  Rights. — A  widow,  who 
has  joined  her  husband  in  a  mortgage  of  land  of  which  he 
was  seised,  is,  in  equity,  entitled  to  dower  in  surplus 
money  arising  from  a  foreclosure  sale  of  the  property, 
after  the  payment  of  the  mortgage  debt.'     She  is  only 

'  Hulbert  v.  McKay,  8  Paige  (N.  Y.),  652. 

2  Franklin  «.  Van  Cott,  11  Paige  m.  Y.),  129. 

'Ex  parte  Allen,  1  Green  Ch.  (N.  J.)  388;  Franklin  v.  Van  Cott,  11  Paige 
(N.  Y.),  129. 

''  Habersham  v.  Bond,  3  Ga.  Dec.  46. 

'  Gwynne«.  Estes,  14  Lea  (Tenn.),  663;  Leary  i).  Shailer,  79  Ind.  567:  Hinch- 
mau  V.  Stiles,  1  Stockt.  (N.  J.)  454;  Uenger  v.  Leiter,  33  Ohio  St.  310;  Bell  v. 
Mayor,  10  Paige  (N.  Y.),  49;  Titus  v.  Neilson,  5  Johns.  Ch.  (X.  Y.)  453;  Mat- 
thews D.  Duryee,  45  Barb.  (N.  Y.)  69. 
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dowablp  of  the  surplus,"  which  cannot  be  claimed  as  per- 
sonal property." 

So,  in  case  of  homestead  exemptions,  the  mortgagor  is 
entitled  to  exemptions  of  homestead  out  of  the  surplus  as 
against  all  parties.'  And  when  the  mortgagor  has  died, 
and  the  mortgage  is  foreclosed  against  the  widow  and 
heirs,  the  surplus  is  payable  to  the  widow  to  the  extent  of 
the  homestead  exemption.* 

§  963.  Marshalling  Distribution  of  Proceeds. —  In 
many  of  the  States  the  pro  tanto  or  priority  rule  is  followed 
under  which  notes  first  maturing  are  treated  as  prior  and 
to  be  first  paid  in  full  of  the  security.  And  if  these  notes 
are  assigned  to  different  parties,  the  one  maturing  first  is 
first  to  be  paid  out  of  the  mortgaged  property,  as  the  mort- 
gage, as  to  the  several  notes,  is  equivalent  to  so  niany  suc- 
cessive mortgages,  and  there  is  a  priority  of  lien  in  the 
notes  so  faEing  due.' 

Many  States  have  adopted  what  is  termed  the  pro  rata 
theory.  The  security  is  divided  among  the  holders  of  the 
different  obligations,  according  to  the  sum  due  thereon, 
none  having  priority  over  the  other.  The  reason  of  this 
rule  is  that  the  notes  are  secured  by  one  mortgage,  executed 
for  the  equal  benefit  of  all.  It  does  not  provide  that  one 
note  shall  be  preferred  to  the  others,  but  secures  all  equally 
ov  pro  rata.  The  holders  of  the  notes  stand  in  cequali  jure, 
and  consequently  are  entitled  to  participate  ratably  in  the 
fund  derived  from  the  security,  if  there  be  not  sufficient  to 
pay  all."      And  the  same  principle   applies  provided  the 

'  State  Bank  «.  Hinton,  21  Ohio  St.  509. 

"  Beard  v.  Smith,  71  Ala.  568. 

'Qiiinn's  Appeal,  86  Pa.  St.  447;  Andersons.  Odell,  51  Mich.  493;  People  v, 
Stitt,  7  111.  App.  394. 

*  McTaggert  ».  Smith,  14  Busli  (Ky.),  414. 

'Leavitt  v.  Reynolds,  79  Iowa,  348;  Wilson  v.  Hayward,  6  Fla.  171,  190; 
McClintic  v.  Wise,  25  Gratt  (Va.)  448;  M'Vay  ».  Bloodgood,  9  Port.  (Ala.) 547; 
Richardson  v.  McKim,  20  Kans.  346;  Pierce  i>.  Shaw,  51  Wis.  316;  Koester  v. 
Burke,  81  111.  436;  Huffard  v.  Gottberg,  54  Mo.  371;  Belding  ».  Mauly,  31  Vt. 
650;  Doss  v.  Ditmars,  70  Ind.  451;  Winters  v.  Bank,  33  Ohio  St.  350;  Hunt  v. 
Stiles,  10  N.  H.  466. 

'  Penzel  v.  Brookmire,  51  Ark.  105;  Grattau  v.  Wiggins,  33  ChI.  16;  Lewis 
«.  De  Forest,  30  Conn.  427;  Russell  v.  Carr,  38  Ga.  459;  Ventress  v.  Creditors, 
122 
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mortgagor  has  a  set-off  against  the  mortgage  debj;  which 
should  diminish  the  debt  due  each  assignee  ratably.' 


Article  12. 
The  Deficiency. 

g  964.  Personal  Judgment  for  Defic-  §  966.  Enforcement  of  Personal  Judg 

iency.  ment. 

§  965.  Decree  for  a  Deficiency  is  Statu-  §  967.  Purcliaser  Assuming  Payment 

tory.  of  Mortgage  Debt. 

§  964.  Personal  Judgment  for  Deficiency. — The  mort- 
gage, must  contain  an  agreement  to  pay  the  debt  in  order 
to  make  the  mortgagor  personally  liable.  A  mortgage  is 
not  of  itself  an  instrument  by  which  a  personal  liability 
for  the  money  is  raised  and  on  which  an  action  of  debt  or 
covenant  can  be  maintained  by  the  mortgagee  against  the 
mortgagor,  but  his  remedy  on  such  mortgage  is  confined  to 
the  land  itself  which  is  put  in  pledge;  yet,  if  there  be  any 
prior  or  accompanying  cause  of  action,  which  of  itself 
creates  a  personal  liability  distinct  from  the  mortgage,  such 
as  a  loan,  or  bond,  or  note,  or  other  claim,  the  mortgage  is 
not  to  be  considered  as  urging  such  claim  or  demand,  but 
is  merely  a  collateral  security.  Mortgages  are  given  in  some 
States  accompanied  by  a  bond  and  warranty  of  attorney; 
in  others  to  secure  notes  or  other  instruments,  sometimes 
to  secure  warrants  of  indemnity,  and  sometimes  in  the 
naked,  simple  form  of  a  mere  mortgage,  given  for  the  pur- 
pose of  securing  the  debt  of  a  third  person,  and  when  given 
in  any  of  these  modes  it  has  never  been  supposed  that  an 
action  of  debt  or  covenant  for  the  money  will  lie  upon  the 
mortgage  itself,  but   the  remedy  of  the  party  upon  the 

20  La.  Ann.  367;  Johnson  v.  Candage,  31  Me.  28;  Eastman  ».  Foster,  8  Met. 
(Mass.)  10;  Wilcox  «.  Allen,  36  Mich.  160;  Wilson  r.  Eigenbrodt,  30  Minn.  4; 
Davidson  v.  Allen,  36  Miss.  419;  Studebaker  v.  McCargui-,  20  Nebr.  500;  Col- 
lerd  «.  Huson,  34  N.  J.  Eq.  38;  Hodge's  Appeal,  84  Pa.  St.  359;  Bank's  Appeal, 
123  Pa.  St.  473;  Andrews  i>.  Hobgood,  1  Lea  (Tenn.),  698;  Ellis  «.  Roscoe,  4 
Baxt.  (Tenn.)  418;  Ewing  ».  Arthur,  1  Humph.  (Tenn.)  537;  Delespine  ii. 
Campbell,  52  Tex.  4;  Whitehead  v.  Morrill,  108  N.  Car.  65;  Farmers'  Bank  v. 
Woodford,  34  W.  Va.  480;  Orleans  County  Bank  ».  Moore,  113  N.  Y.  543. 
'  Campbell  v.  Johnson,  4  Dana  (Ky.),  178. 
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mortgage  is  against  the  land,  and  the  land  only. '  Of  course, 
if  the  debt,  without  the  mortgage,  is  such  that  a  court  of 
equity  would  have  jurisdiction  of  it,  and  could  enforce  it, 
then  it  can  decree  the  payment  of  the  deficiency.'  And 
when  the  mortgagor  is  personally  liable  a  judgment  for  the 
deficiency  may  be  rendered  against  him.' 

§  965.  Decree  foe  Deficiency  is  Statutory. —  The 
States  generally  have  enacted  laws  which  authorize  a  court 
of  equity  to  decree  for  recovering  any  deficiency  when  the 
mortgagor  is  liable  for  the  debt  in  personam.  Before  these 
statutory  provisions,  it  was  generally  held  that  no  decree 
for  deficiency  could  be  rendered  in  a  foreclosure  suit.*  To 
recover  the  deficiency,  a  separate  suit  at  law  upon  the  bond 
or  note  was  necessary,  and  the  creditor  had  the  right  to  in- 
stitute proceedings  at  law  upon  the  bond  or  note,  even  dur- 
ing the  pendency  of  the  foreclosure  suit.' 

The  mortgagor  cannot  be  called  upon  in  an  action  to 
foreclose  to  pay  any  deficiency  in  the  proceeds  of  the  sale 
of  the  property  mortgaged  by  him  for  payment  of  the  debt 
until  the  deficiency  is  ascertained  by  the  application  of  the 
proceeds  of  the  sale  ;  hence,  no  judgment  for  any  specific 
sum  of  money  can  be  rendered  until  the  amount  of  such 
deficiency  has  been  ascertained.'  The  property  included  in 
the  mortgage  must  first  be  exhausted  before  any  judgment 
can  be  rendered  for  a  specific  amount  of  deficiency.' 

■Blondeau  v.  Snyder,  95  Cal.  531;  Scott  v.  Fields,  7  Watts  (Pa.),  360;  Hunt 
V.  Lewin,  4  Stew.  &  P.  (Ala.)  138;  Baum  v.  Tonkin,  110  Pa.  St.  569;  Metz  ». 
Todd,  36  Mich.  473. 

« Orchard  «.  Hughes.  1  Wall.  (U.  S.)  73;  Dunkley  v.  Van  Buren.  3  Johns. 
Ch.  (N.  Y.)  330;  Morgan  v.  Wilkins,  6  J.  J.  Marsh.  (Ky.)  38;  McGee  v.  Davie, 
4  J.  J.  Marsh.  (Ky.)  70;  Stark  v.  Mercer,  3  How.  (Miss.)  377;  Downing  ». 
Palmateer,  1  T.  B.  Mon.  (Ky.)  64. 

'Frank  n.  Davis,  135  N.  Y.  375;  Toby  v.  Railroad  Co.,  98  Cal.  490;  Brere- 
ton  V.  Miller,  7  Utah,  436;  Grand  Island  Sav.  &  Loan  Asso.  v.  Moore,  40  Nebr. 
686. 

^Dunkley  «.  Van  Buren,  3  Johns.  Ch.  (N.  Y.)  330. 

5  Jones  «.  Conde,  6  Johns.  Ch.  (N.  Y.)  77. 

'Hull  V.  Young,  39  S.  Car.  64;  Crowley  «.  Harader,  69  Iowa,  83;  Mickle  v. 
Maxfield,  43  Mich.  304;  Tormey  v.  Gerhart,  41  Wis,  54;  Bank  v.  Emerson,  10 
Paige  (N.  Y.).  359. 

Clapp  V.  Maxwell,  13  Nebr.  543;  Presley  v.  McLean,  80  Ala.  309;  Sayre  v. 
Elyton  Land  Co.,  73  Ala.  85. 
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§  966.  Enforcement  of  Personal  Judgment. — In  order 
to  enforce  a  personal  judgment  for  a  deficiency,  it  must  be 
due  and  payable,'  for  the  court  can  only  direct  at  what  time 
and  upon  what  default  any  subsequent  judgment  and  exe- 
cution may  issue  on  any  installment  as  it  becomes  due." 
However,  if  the  mortgage  provides  that  upon  default  of 
any  installment  of  the  mortgage  debt,  or  of  interest,  the 
whole  debt  shall  immediately  become  due  and  payable,  a 
personal  judgment  may  then  be  entered  for  any  deficiency, 
as  it  is  then  due  by  the  agreement^of  the  parties;'  other- 
wise the  installments  would  not  be  due  and  payable.* 

§  967.  Purchaser  Assuming  Payment  of  Mortgage 
Debt. — If  a  purchaser  of  the  land  assumes  the  payment  of 
a  mortgage  debt  existing  as  a  lien  on  the  land,  he  thereby 
renders  himself  liable  therefor.  But  if  the  stipulation  is 
that  he  merely  takes  subject  to  the  mortgage,  this  liability 
is  not  incurred  and  no  personal  judgment  can  be  enforced 
against  him  for  any  deficiency. '  And  where  there  are  sev- 
eral parties  who  have  assumed  the  payment,  each  will  be 
liable  in  proportion  to  the  amount  of  his  sepai-ate  interest.' 

When  the  purchaser  assumes  to  pay  the  mortgage  debt 
and  keeps  back  the  amount  from  the  consideration  which 
he  agrees  to  pay  for  the  mortgaged  property,  he  becomes, 
as  between  himself  and  the  mortgagor,  the  principal  mort- 
gage debtor,  and  the  mortgagor  is  only  his  surety. '  And 
so  a  judgment  for  a  deficiency  upon  the  foreclosure  of  a 
mortgage  may  go  against  the  purchaser  from  the  mort- 
gagor, who,  as  a  part  of  the  purchase  price,  has  assumed 
to  pay  the  mortgage  debt." 

In  some  of  the  States  it  is  provided  by  statute  that  no 
proceedings  at  law  shall  be  instituted  without  leave  of 

1  Ohio  Central  Railroad  Co.  v.  Central  Trust  Co.,  133  U.  S.  83. 
'Danfortb  v.  Coleman,  23  Wis.  538;  Skelton  v.  Ward,  51  Ind.  46. 
'Darrow  «.  Scullin,  19  Kans.  57. 

"Anderson  v.  Pilgram,  30  S.  Car.  499;  Moon  ».  Johnson,  14  S.  Car.  436. 
»Hull  B.  Alexander,  26  Iowa,  569;  Mount ».  Potts,  33  N.  J.  Eq.  188. 
« Reynolds®.  Deitz,  34Nebr.  365. 
■■Boardman  v.  Larrabee,  51  Conn.  39. 

'Stover  V.  Tompkins,  34  Nebr.  465;  Palmeter  v.  Carey,  63  Wis.  426;  Ricard 
«.  Sanderson,  41  N.  Y.  179;  Mil'er  ■».  Thompson,  84  Mich.  10. 
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court,  while  foreclosure  is  pending,  but  this  has  no  applica- 
tion to  a  mortgagor  who  enforces  payment  of  the  amount 
assumed  against  his  grantee. ' 


Article  13. 
Accounting  by  Mortgagee. 

§  968.  Mortgagee  in  Possession.  §  971.  Repairs. 

§  969.  Final  Accounting.  §  972.  Compensation  to  Mortgagee. 

g  970.  Allowance  for  Improvements.      §  973.  Periods  of  Rests. 

§  968.  Mortgagee  in  Possession.— When  a  mortgagee 
enters  into  possession  of  the  mortgaged  premises  before 
foreclosure,  whether  before  or  after  law  day,  he  holds  as 
the  bailiff  or  steward  of  the  mortgagor  or  his  assignee,  and 
may  be  made  to  account,  under  a  bill  to  redeem  or  to  fore- 
close, for  the  rents  and  profits  received,  and  for  waste  wan- 
tonly committed,  or  suffered  through  gross  negligence." 
By  taking  possession,  he  imposes  upon  himself  the  duty  of 
a  provident  owner,  and  he  is  bound  to  recover  what  such 
an  owner  would  with  reasonable  diligence,  have  recei-i-ed.' 

Of  course  where  the  mortgage  is  a  mere  lien  and  the 
mortgagee  cannot  take  possession  but  must  foreclose,  this 
rule  is  not  applicable.  It  applies  in  those  States  where  the 
mortgagee  is  allowed  to  enter  after  default,  and  under  those 
mortgages  which  stipulate  that  the  mortgagor  may  retain 
possession  until  condition  broken. 

A  mortgagee  in  possession  before  or  after  default  in  the 
payment  of  the  mortgage  debt,  and  before  foreclosure,  is  a 
trustee  of  the  rents  and  profits  for  the  mortgagor,  and  is 
bound  to  apply  them  in  extinguishing  the  mortgage  debt." 
When  a  party  goes  into  possession  under  an  absolute  deed 

'  Campbell  v.  Smith,  71  N.  Y.  26;  Comstock  v.  Drohan,  71  N.  Y.  9. 

» Stevenson  v.  Edwards,  98  Mo.  632;  Wood  v.  Whelen,  93  111.  153;  Ballinger 
V.  Worley,  1  Bibb  (Ky.),  195;  Van  Buren  b.  Olmstead.  5  Paige  (N.  Y.),  1;  Dan- 
iel «.  Coker,  70  Ala.  260;  Greer  ».  Turner,  36  Ark.  17;  Harrison  v.  Wyse,  24 
Conn.  1;  Reitenbaugh  ».  Ludwick,  31  Pa.  St.  131;  Dawson  d.  Drake,  30  N.  J. 
Eq.  601. 

2  Williams  B.  Price,  1  Sim.  &  Stu.  581;  Hughes  v.  Williams,  13  Ves.  493. 

*  Davis  V.  Lassiter,  20  Ala.  561;  Toomer  «.  Randolph,  60  Ala.  356. 
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in  form,  such  a  grantee  is  not  technically  a  mortgagee  in 
possession,  and  is  chargeable  with  what  he  has  received, 
and  not  with  what  he  might  have  received.'  He  is  only 
accountable  for  the  actual  rents  and  profits  received,  unless 
he  has  been  negligent.  He  is  required  to  exercise  that  care 
that  a  provident  owner  in  charge  would  exercise." 

§  969.  Final  Accounting. — After  approval  of  his  final 
account  by  a  competent  court,  the  mortgagee  cannot  be 
surcharged  by  the  mortgagor  for  rents  and  profits  where 
there  is  no  evidence  that  any  were  collected,  and  it  appears 
that  if  any  had  been  collected  they  would  have  been  ab- 
sorbed by  the  debts  intended  to  be  secured  by  the  mort- 
gage.' And  when  the  mortgagee  has  not  kept  any  proper 
accounts  of  the  rents  and  profits  received  by  him,  he  will 
be  charged  with  what  he  might  have  received  with  ordi- 
nary care  and  diligence;*  and  he  must  account  from  the 
time  of  his  entry. " 

§  970.  Allowance  foe  Improvements. — It  is  the  general 
rule  that  a  mortgagee  in  possession  cannot  impi'ove  the 
mortgagor  out  of  his  estate,  and  that  improvements  of  a 
permanent  nature  cannot  be  made  at  the  mortgagor's  ex- 
pense, if  he  elects  to  redeem.  ° 

But  lasting  improvements  have  been  allowed  under  pecu- 
liar circumstances.'      Such  allowances  have  been  made 

'Harper's  Appeal,  64 Pa.  St.  315;  Moore  v.  Cable,  1  Johns.  Ch.  (N.  T.)  384; 
Morris  v.  Budlong,  78  N.  Y.  543;  Parkinson  i>.  Hanbury,  3  H.  L.  1. 

'  Comstock  V.  Michael,  17  Nebr.  288;  Ely  v.  Turpin,  75  Mo.  86;  Gresham  v. 
Ware,  79  Ala.  192;  Montague  «.  Railrond  Co.,  124  Mass.  242;  Jackson  v. 
Lynch,  129  111.  73;  Dawson  v  Drake,  30  N.  J.  Eq.  6Jl;  Milliken  ®.  Bailey,  61 
Me.  316;  Peugh  v.  Davies,  113  U.  S.  543  Hughes  v.  Williams,  13  Yes.  493; 
Hubbard  ii.  Shaw,  13  Allen  (Mass.),  120. 

'In  re  Helfenstein's  Estate,  135  Pa.  St.  393. 

■*Dexter».  Arnold,  2  Sumner,  C.  C.  108;  Ackerman  «.  Lyman,  20  Wis.  454; 
Reynolds  i.  Canal  &  Banking  Co.,  30  Ark.  530. 

'Harrill«.  Stapleton,  55  Ark.  1;  Dela  v.  Stanwood,  63  Me.  574;  Lupton  v. 
Almy,  4  Wis.  242. 

« Morgan  ■!).Walbridge,  56  Vt.  405;  Harper's  Appeal,  64  Pa.  St.  315;  Hopkins 
T.  Stephenson,  1  J.  J.  Marsh.  (Ky.)  341;  McCarron  o.  Cassidy,  18  Ark.  34; 
Moore  v.  Cable,  1  Johns.  Ch.  (N.  Y.)  385. 

'  Exton  11.  Greaves,  1  Vern.  138;  Bacon  i>.  Cottrell,  13  Minn.  194;  Roberts  v. 
Fleming,  53  111.  196. 
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where  the  mortgagee  has  acted  in  good  faith  and  under 
the  mistaken  notion  that  the  right  of  redemption  had  been 
barred;'  and  where  the  mortgagee  has  been  slow  to  act 
and  has  led  to  a  false  impression  by  his  silence."  He  who 
seeks  equity  must  do  equity,  and  if  the  mortgagor  has  not 
acted  in  good  faith,  the  mortgagee  will  be  allowed  for 
permanent  improvements."  If  the  mortgagor  has  virtually 
consented  to  the  improvements,  there  is  no  reason  why  he 
should  not  be  held  to  account  for  what  the  improvements 
cost,  unless  the  evidence  shows  that  the  mortgagee  in- 
tended to  prevent  any  redemption.' 

§  971.  Repairs. — The  ordinary  rule  that  a  mortgagee  in 
possession  will  be  allowed  credit  only  for  such  expenditures 
as  are  necessary  to  keep  the  mortgaged  premises  in  proper 
repair,  is  not  inflexible,  and  when  the  circumstances  show 
that  expenses  for  removal,  improvements,  and  alterations 
of  buildings  or  machinery  were  necessary  and  beneficial 
for  the  proper  use  of  the  property,  such  credits  may  be 
allowed. ' 

Of  course  the  mortgagee  must  keep  the  estate  in  proper 
condition,  and  is  liable  for  gross  negligence,'  and  what  are 
reasonable  repairs  is  governed  by  the  circumstances  of  the 
case.'  Eepairs  which  are  necessary  may  be  paid  out  of  the 
rents  and  profits." 

Tlie  mortgagee  in  possession  may  be  paid  for  all  necessary 
and  beneficial  repairs,'  though  they  may  exceed  the  amount 
of  the  rents  and  profits."    And  when  he  is  allowed  for  im- 

'  Benedict  v.  Oilman,  4  Paige  (N.  Y.),  58. 

'MicklesD.  Dillaye,  17  N.  Y.  80;  Neale  v.  Hagthrop,  3  Bland   (Md.),  590. 

'  Morgan  v.  Walbridge,  56  Vt.  405. 

*  Gleiser  v.  McGregor,  85  Iowa,  489. 

«  Wells «.  Van  Dyke,  109  Pa.  St.  330;  Sandon  v.  Hooper,  6  Beav.  346;  Neesom 
i>.  Clarkson,  4  Hare,  97;  Strongs.  Blanchard,  4  Allen  (Mass.),  538;  Rowell  v. 
Jewett,  73  Me.  365;  Adkins  v.  Lewis,  5  Oreg.  293. 

^Barnett  v.  Nelson,  54  Iowa  41;  Dozier  v.  Mitchell,  65  Ala.  511. 

'  Dexter  s.  Arnold,  2  Sumner,  C.  C.  108;  McCumber  s.  Gilmau,  15  111.  331; 
Sparhawk  v.  Wills',  5  Gray  (Mass.),  433. 

'  Russell  V.  Blake,  3  Pick.  (Mass.)  505;  Rawlins  v.  Stewart,  4  Bland  (Md.), 
33-  Page  v.  Foster,  7  N.  H.  396. 

'Merriam  v.  Goss,  139  Mass.  77;  Wells  v.  Van  Dyke,  109  Pa.  St.  330. 

"Reed  v.  Reed,  10  Pick.  (Mass.)  398,  400. 
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provements,  he  is  chargeable  with  the  rent  on  the  property 
as  improved,  and  not  as  it  would  be  without  the  improve- 
ments.' 

§  972.  Compensation  to  Mortgagee. — As  a  general  rule, 
a  mortgagee  in  possession  will  not  be  allowed  compensation 
for  his  trouble  in  taking  care  of  the  estate,"  even  though 
there  is  an  agreement  between  him  and  the  mortgagor  that 
he  shall  have  such  compensation."  And  while  he  can  re- 
ceive nothing  for  his  service,  yet  he  may  pay  a  bailiff  for 
collecting  the  income  of  the  estate,^  or  he  may  employ  an 
agent  to  coUect  rents  when  such  a  course  is  reasonable." 

It  is  claimed  that  if  a  mortgagee  is  allowed  compensation 
for  the  management  of  the  estate,  it  would  lead  to  usury 
and  oppression, '  and  hence,  the  mortgagee  is  not  entitled 
to  charge  for  the  management  of  the  estate  while  he  is  in 
possession,  claiming  it  as  his  and  holding  the  legal  title. ' 

However,  it  is  claimed  that  no  fixed  rule  should  be  laid 
down  which  would  apply  to  every  case  where  there  is  the 
legal  relation  existing  between  mortgagee  in  possession  and 
mortgagor.  The  circumstances  which  cause  the  relation 
may  differ  widely  and  may  make  different  rules  as  to  com- 
missions just  and  proper.' 

Soine  of  the  States  allow  compensation  for  the  personal 
service  of  the  mortgagee  in  possession  for  managing  the 
estate.  In  Massachusetts  the  amount  allowed  is  generally 
five  per  cent.,"  unless  there  is  agreement  as  to  the  commis- 
sion." 

'  Montgomery  v.  Chadwick,  7  Iowa,  114;  Dozier  b.  Mitchell,  65  Ala.  511. 

2  Elmer  v.  Loper,  35  N.  J.  Eq.  475. 

'Clark  1).  Smith,  Saxt.  (N.  J.)  121,  137;  Vanderhaise  s.  Hugues,  3  Beas.  (N. 
J.)  410;  French  v.  Baron,  3  Atk.  130;  Godfrey  «.  Watson,  3  Atk.  517,  518; 
Bonithon  v.  Hockmore,  1  Vern.  316;  Moore  «.  Cable,  1  Johns.  Ch.  (N.  Y.)  385; 
388;  Elmer  v.  Loper,  25  N.  J.  Eq.  475. 

••  Godfrey  «.  Watson,  3  Atk.  517. 

5  Davis  V.  Dendy,  3  Madd.  170;  Harper  v.  Ely,  70  111.  581.  Compare  Turner 
V.  Johnson,  95  Mo.  431. 

« Scott  V.  Brest,  3  Term  E.  338;  Turner  ii.  Johnson,  95  'M^.  431. 

'Hogan  1).  Stone,  1  Ala.  496;  Barron  1).  Paulling,  88  Ala.  293.  ' 

8  Green  v.  Lamb,  34  Hun  (N.  Y.),  87. 

'Brown  v.  Bank,  148  Mass.  300;  Gibson  v.  Crehore,  5  Pick.  (Mass.)  146; 
Gerrish  «.  Black,  104  Mass.  400. 

"  Cazenove  v.  Cutler,  4  Met.  (Mass.)  346. 


§  973]  BIGHTS  OF  PARTIES  AFTEK  DEFAULT.  977 

In  Connecticut,  a  mortgagee  in  possession  is  entitled  to 
charge  for  personal  services  in  renting  them  and  collecting 
rents,  and  for  such  sums  as  were  necessaril}"-  expended  to 
obtain  possession  of  the  property.' 

The  rule  should  be  when  rendering  judgment,  that  each 
case  should  be  settled  according  to  the  equities.  Many 
things  may  be  taken  into  account  in  rendering  a  judgment 
for  compensation,  such  as  the  nature  and  condition  of  the 
property,  and  the  stipulations  contained  in  the  mortgage  as 
to  such  allowance." 

§  973.  Periods  of  Eests. — The  general  course  in  Eng- 
land has  been  to  allow  interest  when  the  amount  of  rents 
was  considerable,  otherwise  not.  But  the  rule  would  be 
more  simple  to  allow  interest  in  all  cases,  or  to  consider  the 
rents  received  as  so  much  paid  on  the  mortgage.  The  ob- 
jection is,  that  it  is  hard  to  compel  the  mortgagee  to  receive 
his  debt  iu  small  amounts.  But  such  a  contingency  must 
be  presumed  to  have  been  taken  into  consideration  when 
he  took  his  security.  When  the  amount  of  rents  is  con- 
siderable, there  can  be  no  question  that  the  rents  should  draw 
interest  in  the  accounting.  When  the  interest  of  the 
mortgage  debt  is  payable  semi-annually,  semi-annual  rests 
ai'e  to  be  made  in  taking  the  accounts  of  rents  and  profits.' 
In  taking  the  account,  it  falls  largely  within  the  discretion 
of  the  court,  as  to  how  frequently  rests  shall  be  taken.  It 
seems  that  the  proper  rule  depends  upon  the  amount  of  the 
installments  of  rent  collected  and  their  frequency  of  col- 
lection. If  very  large,  interest  might  be  charged  from  the 
time  of  collection.  If  collected  in  small  sums,  rests  may 
be  made,  varying  from  six  months  to  a  year.* 

The  interest  should  first  be  paid,  and  then  if  there  is  any 
surplus  it  should  be  applied  to  the  principal. ' 

'  Waterman  i>.  Curtis,  26  Conn.  241. 

'Winder  v.  DifEenderfEer,  3  Bland  (Md.),  166,  306;  Wilson  a.  Wilson,  3  Binn. 
(Pa.)  557;  Dixon  ».  Homer,  3  Met.  (Mass.)  4-3);  Ringgold  v.  Ringgold,  1  Har. 
&  Gill  (Md.),  11;  Pusey  v.  Clemson,  9  Serg.  &  R.  (Pa.)  304. 

3  Gibson  v.  Crehore,  5  Pick  (Mass.)  146,  160. 

*  Adams  v.  Sayre,  76  Ala.  509. 

« Gould  V.  Tancred,  3  Atk.  533;  Elmer  v.  Loper,  35  N.  J.  Eq.  475. 
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Article  14. 
Redemption. 

§  974.  Redemption  at  Common  Law.  §  978.  Who  May  Redeem. 

§  975.  Strict  Foreclosure.  g  979.  Terms  of  Redemption. 

§  976.  Right  to  Redeem.  §  980.  Must  Pay  the  Whole  Amount 

§  977.  Subsequent    Release     of     the  Due. 

Right  to  Redeem.  §  981.  Doctrine  of  Costs. 

§  974.  Redemption  at  Common  Law. — The  word  "re- 
deem" means  "repurchase."  The  words  are  synonymous, 
and  the  first  has  come  into  use  with  lawyers  to  describe  the 
right  of  a  mortgagor  of  lands,  by  reason  of  the  old  practice 
which  prevailed  in  England  of  making  absolute  convey- 
ances of  land,  by  way  of  mortgage,  with  a  covenant  to  re- 
covery upon  the  payment  of  the  debt,  an  actual  reconvey- 
ance being  made.  The  form  of  reconveyance  by  way  of 
mortgage,  now  and  for  many  years  past  in  use  in  this 
country,  dispenses  with  the  necessity  of  a  reconveyance; 
but  the  phrase  "equity  of  redemption"  is  still  in  use  to  de- 
scribe the  mortgagor's  right. 

By  the  common  law,  when  the  condition  of  the  mortgage 
was  broken,  the  estate  of  the  mortgagee  became  indefeasi- 
ble; but  equity  interposed  and  permitted  the  mortgagor, 
within  a  reasonable  time,  to  redeem  upon  paying  the 
amount  before  sale.  And  according  to  the  settled  practice 
in  equity,  when  proceedings  to  foreclose  were  not  regulated 
by  statute,  this  right  to  redeem  before  sale  is  fixed  by  the 
primary  decree,  and  that  only  in  the  event  of  final  default 
in  paying  the  amount  ascertained  to  be  due,  is  an  absolute 
sale  ordered.'  And  in  equity  this  right  to  redeem  is  always 
incident  to  the  mortgage.  So  long  as  the  instrument  is  ono 
of  security,  the  borrower  has  the  right  to  redeem,  and  a 
subsequent  telease  of  the  right  will  be  closely  scrutinized 
to  guard  the  debtor  from  oppression." 

In  the  reign  of  Charles  I.  it  was  established  that  in  all 
cases  of  mortgages  where  the  money  was  actually  paid  or 
tendered,  though   after  the  day,  the  mortgage   should  be 

'  Clark  «.  Reyburn,  8  Wall.  (U.  S.)  318. 
2  Linnell  r.  Lyford,  73  Me.  280. 
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considered  as  redeemed  in  equity,  as  it  would  have  been  at 
law  on  payment  before  the  day;  and  from  that  time  bills 
began  to  be  filed  by  mortgagees  for  the  extinction  or  fore- 
closure of  this  equity,  unless  payment  was  made  by  a  short 
day  to  be  named.' 

The  settled  EngUsh  practice  is  for  a  decree  to  order  the 
amount  due  to  be  ascertained  and  the  costs  to  be  taxed, 
and  that,  upon  the  payment  of  both  within  six  months, 
the  plaintiff  shall  reconvey  to  the  defendant;  but  in  default 
of  payment  within  the  time  limited,  the  defendant  shall  be 
absolutely  foreclosed  of  the  equity  of  redemption  of  and  in 
said  mortgaged  premises." 

In  all  of  the  States  the  right  to  redeem  within  a  pre- 
scribed time  after  sale  under  a  decree  of  foreclosure  is  given 
by  statute,  except  in  case  of  strict  foreclosure  where  such 
foreclosure  is  recognized. 

§  975.  Strict  Foreclosure. — In  a  strict  foreclosure  at 
common  law  the  decree  simply  cut  off  the  equity  of  re- 
demption and  foi'eclosed  the  mortgagor  from  redeeming 
the  estate  by  payment  of  the  mortgage  debt.  Thereafter 
the  mortgagee  was,  of  the  estate  granted  and  conveyed  by 
the  mortgage,  discharged  from  the  condition  of  defeas- 
ance, and  he  held  the  estate  as  if  the  original  conveyance 
had  been  absolute. 

A  strict  foreclosure,  with  a  time  to  redeem  before  sale, 
is  had  in  some  of  the  States,'  though  it  is  seldom  used.  In 
equity  the  redemption  was  to  be  made  before  sale,  a  time 
being  fixed  by  the  court,  generally  six  months;  the  right 
to  redeem  after  sale  does  not  exist  unless  given  by  statute." 
And  a  purchaser  at  such  sale  takes  the  place  of  the  mort- 
gagee in  proceedings  in  strict  foreclosure  at  common  law.' 
It  is  a  mistake  to  suppose  that  a  right  of  redemption  after 
a  sale  under  a  foreclosure  decree  exists  independently  of 
statute.'    And  a  decree  of  strict  foreclosure  which  does  not 

'  Spence  on  Eq  Jur.  603. 

^2  Daa.  Chan.  Pr.  1016;  1  Seton  on  Decrees,  346. 

'  Johnson  v.  Donnell,  15  111.  97. 

<  Parker  b.  Dacres,  130  U.  8.  43. 

» Champion  v.  Hinkle,  45  N.  J.  Eq.  162,  165. 

♦Clark  V.  Reyburn,  8  Wall.  (U.  S.)  318. 
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find  the  amount  due,  which  allows  no  time  for  the  pay- 
ment of  the  debt  and  the  redemption  of  the  estate,  and 
which  is  final  and  conclusive  in  the  first  ins-tance,  cannot, 
in  the  absence  of  some  special  law  authorizing  it,  be  sus- 
tained." 

§  976.  Eight  to  Eedeem. — An  equity  of  redemption  is 
so  inseparably  connected  with  a  mortgage  that  it  cannot 
be  waived  or  abandoned  by  any  stipulation  of  the  parties 
made  at  the  time,  even  if  embodied  in  the  mortgage."  So 
a  purchaser  of  the  estate  before  the  equity  of  redemption 
is  foreclosed  may  be  compelled  in  equity  to  surrender  the 
estate  on  receiving  the  money  which  the  mortgagor  justly 
owes.'  To  waive  the  equity  of  redemption  is  contrary  to 
the  rules  of  equity  and  cannot  be  done.'  And  if  the  mort- 
gagee purchases  the  equity  of  redemption  for  a  grossly  in- 
adequate price,  under  circumstances  which  show  that  the 
mortgagor  was  induced  to  ma,ke  the  sale  by  threats  from 
the  mortgagee,  a  court  of  equity  will  allow  a  redemption." 

It  matters  but  little  whether  the  instrument  be  a  mort- 
gage in  regular  form,  or  whether  it  be  a  deed  absolute, 
taken  as  a  mortgage;  in  either  event  there  is,  in  equity,  a 
subsisting  equity  of  redemption.' 

§  977.  Subsequent  Eelease  of  the  Eight  to  Eedeem. — 
A  subsequent  release  of  the  equity  of  redemption  may  un- 
doubtedly be  made  to  the  mortgagee.  There  is  nothing  in 
the  policy  of  the  law  which  forbids  the  transfer  to  the 
mortgagee  of  the  debtor's  interest.  The  transaction  will, 
however,  be  closely  scrutinized,  so  as  to  prevent  any  op- 
pression of  the  debtor.  Especially  is  this  necessary  where 
the  creditor  has  shown  himself  ready  and  skillful  to  take 

'  Clark  V.  Reyburn,  8  Wall.  (U.  S.)  318. 

'Peugh  V.  Davis,  96  U.  S.  333;  Parmer  «.  Parmer,  74  Ala.  285;  Willet  v. 
Burgess,  84  111.  494;  Bearss  v.  Ford,  108  111.  16;  Cherry  «.  Bowen,  4  Sneed 
(Tenn.),  415. 

^  Lounsbury  B.  Norton,  59  Conn.  170. 

■■Bayley  v.  Bailey,  5  Gray  (Mass.),  505;  Vernon  v.  Bethell,  3  Eden,  110. 

=  Brown  v.  Gaffney,  28  111.  150. 

*  Baxter  u.  Cliilds,  39  Me.  110;  Hyndman  v.  Hyndman,  19  Vt.  9;  Wyman  v, 
Babcock,  2  Curtis,  C.  C.  386;  Seton  v.  Slade,  7  Ves.  365,  373;  Spurgeon  ®. 
Collier,  1  Eden,  55,  60;  Peugh  v.  Davis,  96  U.  S.  833,  386. 
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advantage  of  the  necessities  of  the  borrower.  A  release 
will  not  be  inferred  from  equivocal  circumstances  and  loose 
expressions.  It  must  appear  by  a  wiiting  importing  in 
terms  a  transfer  of  the  mortgagor's  interest  or  such  facts 
must  be  shown  as  will  operate  to  estop  him  from  asserting 
any  interest  in  the  premises.  The  release  must  also  be  for 
an  adequate  consideration ;  it  must  be  for  a  consideration 
which  would  be  deemed  reasonable  if  the  transaction  was 
between  other  parties  in  similar  property  in  its  vicinity. 
Any  marked  undervaluation  of  the  property  in  the  price 
paid  will  vitiate  the  proceeding.'  But  if  the  release  is  made 
in  good  faith  and  for  an  adequate  consideration,  in  a  subse- 
quent transaction,  it  will  be  upheld.' 

§  978.  Who  May  Redeem.— Every  one  interested  in  the 
mortgaged  estate,  or  coming  in  as  privy  in  estate  with  the 
mortgagor,  may  redeem;  and  redemption  will  be  decreed 
according  to  the  priority  of  .the  claimants.'  The  party  must 
have  either  the  mortgagor's  title  or  some  subsisting  interest 
under  it.* 

The  following  parties  inay  redeem: 

1.  The  owner  or  part  owner,  his  executor  or  administra- 
tor under  the  order  of  the  court,  or  his  heirs  or  devisees,  or 
any  person  claiming  a  legal  or  equitable  title  under  him  or 
them. 

2.  Any  judgment  creditor,  his  executor,  administrator 
or  assigns  whose  judgment  or  decree,  issued  at  the  time  he 
offers  to  redeem,  is  a  lien  on  the  property  sold  previous  to 
that  upon  which  the  sale  was  made. 

'  MoeDer  v.  Moore,  80  "Wis.  434;  Peiigh  v.  Davis,  96  U.  S.  332,  337;  Wilson 
».  Vaastone,  112  Mo.  315;  Vernon  v.  Betiiell,  3  Eden,  110;  Toomes  v.  Conset, 
3  Atk.  261;  Slieckell  v.  Hopkins,  2  Md.  Cli.  89;  Webb  v.  York,  2  Sch.  &  Lefr! 
681;  Mills  «.  Mills,  26  Conn.  213;  Villa  v.  Rodriguez,  12  Wall.  (U.  S.)  333. 

2  Linnell  «  Lyford,  72  Me.  380;  Pritcliard  v.  Elton,  38  Conn.  434;  Wynkoop 
V.  Cowing,  21  111.  570;  Green  «.  Butler,  26  Cal.  595;  Marshall  v.  Stewart,  17 
Ohio.  356;  Shaw  v.  Walbridge,  33  Ohio  St.  1;  Vennum  «.  Babcock,  13  Iowa, 
194;  Trull  V.  Skinner,  17  Pick.  (Mass.)  318;  Sweet  v.  Mitchell,  15  Wis.  641; 
Holdridge  e.  Gillespie,  2  Johns.  Ch.  (N.  Y.)  30. 

5 Moore  v.  Beasom,  44  N.  H.  215;  Smith  v.  Austin,  9  Mich.  465;  Pearce  «. 
Morris,  L.  R.  5  Ch.  App.  228;  Dodge  «.  Kennedy,  93  Mich.  547. 

<Butts  v.  Broughton,  72  Ala.  294;  Powers  «.  Golden  Lumber  Co.,  43  Mich 
468,  Union  Mut.  L.  Ins.  Co.  ■».  White,  106  111.  67. 
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3.  Any  person  having  a  lien  otherwise  than  of  judgment 
which  shall  have  been  duly  recorded  within  the  time  named 
in  the  statute.' 

A  tenant  for  years  may  redeem."  Any  one  that  is  affected 
by  the  mortgage  may  redeem.'  A  tenant  by  curtesy  may 
redeem."  Attachment  creditors  of  the  mortgagor  may 
redeem."  The  wife  of  the  mortgagor  who  joins  in  the 
mortgage  may  redeem."  A  widow  who  has  joined  in  the 
mortgage  may  redeem.'  ^  A  tenant  in  common  may  redeem 
the  whole  estate  and  have  contribution  from  his  co-ten- 
ants.' Against  the  mortgagee,  the  life-tenant  is  not  enti- 
tled to  postpone  payment  of  the  principal  of  the  mortgage 
debt  until  expiration  of  the  life  tenancy.'  A  remainderman 
or  a  reversioner  may  redeem,  though  the  life-tenant  can 
take  precedence.'"  And  so  can  a  tenant  in  tail  redeem." 
And  one  who  has  a  life  estate  in  remainder  or  other  con- 
tingent interest  may  redeem."  A  married  woman  having 
an  inchoate  right  to  dower  may  redeem."  And  the  owner 
of  the  life  estate  in  remainder  may  redeem.'*  A  tenant  for 
life  may  take  an  assignment  of  the  mortgage,  and  thus 
prevent  a  redemption  by  the  remainderman." 

A  jointress  having  a  jointure  in  any  part  or  of  all  the 

'Hervey  v.  Krost,  116  Ind.  268. 

'  Averill  v.  Taylor,  8  N.  Y.  44. 

*  Brewer  «.  Hyndman,  18  N.  H.  9;  Sellwood  «.  Gray,  11  Oreg.  534;  Purvis 
«.  Brown,  4  Ired.  Eq.  (N.  Car.)  413. 

■•Jones  V.  Meredith,  1  Bunb.  346. 

=  Chandler  ®.  Dyer,  37  Vt.  345;  Bridgeport  «.  Blinn,  43  Conn.  374. 

«Sanford  ».  Kane,  127  111.  591;  McGough  ®.  Sweetser,  97  Ala.  361;  Vaughan 
■c.  Dowden,  126  Ind.  406. 

'Posten  V.  Miller,  60  Wis.  494;  Phelan  «.  Fltzpatrick,  84  "Wis.  240;  Tren- 
holm  «.  Wilson,  13  S.  Car.  174;  McArthur  v.  Franklin,  16  Ohio  St.  193; 
Opdyke  ».  Bartles,  11  N.  J.  Eq.  133. 

«Laylin  v.  Knox,  41  Mich.  40;  Crafts  v.  Crafts,  13  Gray  (Mass.),  360;  Allen 
11.  Clark,  17  Pick.  (Mass.)  47. 

'  Lamson  v.  Drake,  105  Mass.  564. 

'"Ravald  ii.  Russell,  Younge,  9. 

"Playford  v.  Playford,  4  Hare,  546. 

>2  Davis  «.  Wetherell,  13  Allen  (Mass.),  60;  Ravald  ».  Russell,  Younge,  9. 

"  Davis  «.  Wetherell,  13  Allen  (Mass.),  60. 

"Eaton  V.  Simonds,  14  (Pick.  (Mass.)  98;  Farwell  v.  Cotting,  8  Allen 
(Mass.),  211. 

"Rafferty  ®.  King,  1  Keen,  601. 


§  979J  EIGHTS  OF  PARTIES  AFTER  DEFAULT.  983 

estate  may  redeem.'  A  junior  mortgagee,  after  his  debt 
has  been  fully  paid,  has  no  right  to  redeem  from  a  prior 
sale  under  foreclosure  of  a  senior  mortgage  to  which  he 
was  not  a  party."  A  partner  who  has  an  interest  in  the 
property  may  redeem,'  but  a  judgment  creditor  of  a  firm 
cannot  redeem  land  of  the  members  who  hold  it  as  tenants 
in  common,*  though  if  one  partner  owns  the  land  his 
judgment  creditor  may  redeem  it,  notwithstanding  that 
the  mortgage  was  given  to  secure  a  partnership  debt.°  A 
judgment  creditor  may  redeem  though  he  be  a  party 
defendant.  ° 

§  979.  Teems  op  Kedemption. — If  a  mortgagor  goes  into 
equity  to  redeem  he  must  pay  the  debt  and  all  advances 
made  by  the  mortgagee  in  order  to  protect  his  title. '  He 
must  remove  all  incumbrances  specified  in  the  mortgage, 
and  perform  the  condition  annexed  to  his  deed.'  So  to 
entitle  a  grantor  in  a  deed  absolute,  given  as  security  to 
redeem  where  the  land  has  been  sold  under  foreclosure  of  a 
mortgage  given  by  the  grantee  to  a  bona  fide  mortgagee 
without  notice,  he  must  pay  such  mortgage  as  well  as  the 
original  debt.'  A  mortgagee  cannot  set-off  against  the 
rents  and  profits  the  demands  preferred  by  him  against 
the  mortgagor,  having  no  sort  of  connection  with  the 
mortgaged  property,  such  as  ordinary  debts  not  covered 
by  the  mortgage. '° 

In  a  few  of  the  States  when  the  mortgagor  goes  into 
equity,  it  is  held  that,  in  order  to  redeem,  he  must  pay 
other  debts  unsecured  which  he  owes  the  mortgagee;"  but 

'Howard  v.  Harris,  1  Vern.  33. 

'McHenryj).  Cooker,   27  Iowa,  187;  Bigelow  v.  Stringfellow,   25  Fla.  366. 

^Emerson  v.  Atkinson,  159  Mass.  356;  Lehman  v.  Moore,  98  Ala.  186. 

*  Powers  V.  Robinson,  91  Ala.  235. 

'Florence  Land,  etc.  Co.  v.  Warren,  91  Ala.  533. 

«Boynton  s.  Pierce,  151  111.  197. 

'Cowles  V.  Marble,  37  Micli.  158;  Hosford  v.  Johnson,  74Ind.  479;  Childs 
«.  Childs,  10  Ohio  St.  339;  Brown  v.  Gaffney,  32  111.  251;  Fogal  v.  Pirro,  10 
Bosw.  rN.  Y.)  100. 

8  Stone  V.  Ellis,  9  Cush.  (Mass.)  95. 

'Turman  v.  Bell,  64  Ark.  273;  Hosford  r.  Johnson,  74  Ind.  479. 
.     ">  Parmer  «.  Parmer,  74  Ala.  285. 

"Scripture?).  Johnson,  3  Conn.  311;  Walling  «.  Aiken,  1  McMull.  Ch.  (S. 
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this  rule  only  applies  where  the  interest  of  no  third  party 
has  intervened.'  But  the  general  rule  is  that  the  mortgagee 
cannot  compel  the  payment  of  any  other  debt  not  covered 
by  the  mortgage  where  the  party  redeems;"  this  rule  is 
otherwise  in  England,  and  the  mortgagor  must  pay  all  the 
debts  due  the  mortgagee.' 

§  980.  Must  Pay  the  Whole  Amount  Due.— One  who 
redeems  from  the  mortgage  foreclosure  must  pay  the 
whole  amount  of  the  debt,  although  the  land  sold  for  a  less 
sum.*  Because  the  party  offering  to  redeem  proceeds  upon 
the  hypothesis,  that,  as  to  him,  the  mortgage  has  never 
been  foreclosed  and  is  still  in  existence." 

In  case  the  mortgagee  has  bought  in  the  property,  and 
then  sold  portions  of  it,  the  redemption  money  should  be 
distributed  among  the  grantees  on  the  basis  of  the  prices 
paid  by  them  for  their  purchases,  and  in  the  order  of  the 
conveyances  to  them.' 

§  981.  Doctrine  of  Costs. — As  to  costs  in  redemption, 
the  general  rule  is  that  the  plaintiff  pays  costs  to  the  mort- 
gagee, although  he  succeeds  in  obtaining  the  relief  claimed.' 
If  the  plaintiff,  before  bringing  his  suit,  tenders  the  amount 
due  upon  the  mortgage  and  costs  which  have  been  in- 
curred, neither  party  is  allowed  costs  against  the  other." 

Car.)  1;  Bank  ».  Rose,  1  Strob.  Eq.  (S.  Car.)  357;  Anthony  d.  Anthony,  33 
Ark.  479. 

'  Anthony  ».  Anthony,  23  Ark.  479;  Cohn  v.  Hoffman,  56  Ark.  119. 

2  Burnet  v.  Denniston,  5  Johns.  Ch.  (N.  Y.)  35. 

3  Cummins  «.  Fletcher,  L.  R.  14  Ch.  Div.  699;  Mills  «.  Jennings,  L.  R.  13 
Ch.  Div.  639;  6  App  Cas.  698;  Vint  v.  Padget,  2  DeG.  &  J.  611;  Tassell ». 
Smith,  3  DeG.  &  J.  713. 

■•Collins  D.  Riggs,  14  AYall.  (U.  S.)  491;  Hosford  v.  Johnson,  74  Ind.  479; 
Powers  «.  Golden  Lumber  Co.,  43  Mich.  468;  Martins.  Fridley,  23  Minn.  13; 
Johnson  i),  Harmon,  19  Iowa,  56;  Bradley  «.  Snyder,  14  111.  363;  Gage  v, 
Brewster,  31  N.  Y.  218;  Raynor  ».  Selmes,  53  N.  Y.  579;  Weyant  v.  Murphy, 
78  Cal.  278.    Compare  Anderson  v.  Anderson,  129  Ind.  573. 

'  Collins  ».  Riggs,  14  Wall.  (U.  S.)  491;  White  v.  Hampton,  13  Iowa,  259. 

« Davis  V.  Duffle.  18  Abb.  Pr.  (N.  Y.)  360. 

'  Wel'.s  V.  Van  Dyke,  109  Pa.  St.  330;  Turner  v.  Johnson,  95  Mo.  431 ;  ?lee 
V.  Manhattan  Co.,  1  Paige  (N.  Y.),  48,  81;  Harper  v.  Ely,  70  111.  581;  Blum 
■B.  Mitchell.  59  Ala.  535;  Phillips  v.  HuUizer,  20  N.  J.  Eq.  308. 

8King  V.  Duntz,  11  Barb.  (N.  Y.)  191;  Van  Buren  v.  Olmstead,  5  Paige  (N. 
T.),  9;  Green  d.  Wescott,  13  Wis.  606. 
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But  where  the  mortgage  sets  up  an  unconscionable  defense, 
he  may  be  refused  costs,  and  even  made  to  pay  costs  to  the 
other  party.'  And  if  the  mortgagee  sets  up  a  defense 
which  has  "no  foundation,  the  court  may  allow  costs  to  the 
mortgagor;'  and  the  court  may  require  each  party  to  pay 
his  own  cost.' 


Article  15. 
Redemption  Barred. 

%  982.  In  Equity.  §  985.  Exceptions  to  tlie  General  Rule. 

I  983.  Laches  may  be  a  Bar.  §  986.  Time  to  Redeem. 

§  984.  Reasonable  Diligence  and  Good  §  987.  Accrual  of  Action. 

Faith.  §  988.  Mortgagor  in  Poasessio 

§  982.  In  Equity.— Laches  and  neglect  have  always 
been  discountenanced  in  courts  of  equity.  So  where  claims 
are  not  barred  by  the  statute  of  limitations,  a  court  of 
equity  will  refuse  to  interfere,  after  a  considerable  length 
of  time,  from  considerations  of  public  policy,  and  from  tlie 
difficulty  of  doing  entire  justice  between  the  parties, 
where  the  original  transaction  may  have  become  obscure 
by  time,  and  the  evidence  may  be  lost.* 

The  right  of  redemption  may  be  barred  by  the  length  of 
time.  The  analogy  between  the  right  in  equity  to  redeem, 
and  the  right  of  entry  at  law  is  generally  presumed;  so 
that  the  mortgagor  who  comes  to  redeem  against  a  mort- 
gagee in  possession,  after  the  period  of  limitation  of  a  writ 

'  Meserole  s.Leary  (N.  J.),  33  At.  Rep.  1074;  Winters  ».  Earl  (N.  J.),  28  At. 
Rep.  15;  Shultleworth  v.  Lowther,  7  Ves.  587;  Harvey  v.  Tebbutt,  1  Jac.  & 
W.  197;  Henry  «.  Davis,  7  John.  Cli.  (N.  Y.)  40;  Wells  v.  Van  Dyke,  109  Pa. 
St.  330;  Grugean  v.  Gerrard,  4  Younge  &  C.  128;  Harmer  v.  Priestley,  16 
Beav.  569. 

•'Still  V.  Biizzell,  60  Vt.  478;  Turner  v.  Johnson,  95  Mo.  431;  Barton  v. 
Mav,  3  Sandf.  Ch.  (N.  Y.)  450. 

'  HoUingsworth  v.  Kooa,  117  III.  511. 

Payment  of  costs  are  controlled  by  statute  in  some  of  the  States. — Maine 
Rev.  Stat.  1871,  ch.  90,  sect.  13;  Dinsmore  v.  Savage,  68  Me.  191;  Hall  v. 
Gardner,  71  Me.  283;  Mass.  Gen.  Stat.  ch.  140,  sect.  21. 

"Miller  v.  Shaw,  103  111.  278;  Harcourt  v.  White,  38  Beav.  303;  McDonnell 
11.  White,  11  H.  L.  Cas.  570;  Wilson  v.  Anthony,  19  Ark.  16;  Hunt  ®.  Allison. 
33  Ala.  173;  Emmons  ®.  Van  Zee,  78  Mich.  171. 
124 
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of  entry,  must  bring  himself  within  one  of  the  exceptions 
which  would  save  the  right  of  entry  at  law,  or  the  time 
will  be  a  bar  to  the  redemption,  and  a  release  of  it  to  the 
mortgagee  may  be  presumed.  The  limitation  at  law  and 
in  equity  is  usually  the  same,  with  the  allowance  of  the 
same  time  for  disabilities.  The  statute  of  limitations  is  as- 
sumed as  the  fit  and  proper  ground  for  taking  the  length 
of  possession  therein  mentioned  as  the  presumption  of 
right;  and  the  courts  of  equity,  though  not  in  tei'ms,  are 
included  in  its  provisions,'  as  held  by  some  courts.  At 
least  courts  of  equity  have  adopted  the  rule  of  the  statute 
of  limitations,  though  such  statute  has  no  binding  effect 
upon  them."  As  a  general  rule,  subject  to  a  few  excep- 
tions, a  court  of  equity  follows  the  law  in  applying  the 
statute  of  limitations  to  cut  off  stale  demands. " 

§  983.  Laches  may  be  a  Bae. — Courts  of  equity  often 
treat  a  lapse  of  time,  less  than  that  prescribed  by  the  stat- 
ute of  limitations,  as  a  presumptive  bar,  on  the  ground  of 
discouraging  stale  claims,  or  gross  laches,  or  unexplained 
acquiescence  in  the  assertion  of  adverse  rights."  A  court  of 
equity,  which  is  never  active  in  relief  against  conscience 
or  public  convenience,  has  always  refused  its  aid  to  stale 
demands  when  the  party  has  slept  upon  his  rights,  and  acqui- 
esced for  a  great  length  of  time.  Laches  and  neglect  are 
always  discountenanced. '    Without  reference  to  any  stat- 

'  Elmendorf  v.  Taylor,  10  Wheat.  (U.  S.)  168;  Cholmondeley  v.  Clinton,  2 
Jac.  &  W.  191;  Smith  ».  Clay,  3  Bro.  C.  C.  639n;  Bonny  v.  Ridgard,  cited  in 
17  Ves.  97;  Hodle  ■v.  Healey,  1  Ves.  &  B.  536;  Demarest  v.  Wynkoop,  3 
Johns.  Ch.  (N.  Y.)  129;  Hall  i).  Denckla,  28  Ark.  506;  Crawford  v.  Taylor,  42 
Iowa,  360;  Clark  ».  Potter,  33  Ohio  St.  49;  Hoffman  v.  Harrington,  33  Mich. 
392;  McNair  v.  Lot,  34  Mo.  285;  Coyle  ».  "Wilkins,  57  Ala.  108;  Hallesy  v. 
Jackson,  66  111.  139;  Locke  ».  Caldwell,  91  111.  417;  Bates  v.  Conrow,  3 
Stockt.  (N.  J.)  137;  Bailey  «.  Carter,  7  Ired.  Eq.  (N.  Car.)  283;  Ross  «.  Nor- 
vell,  1  Wash.  (Va.)  14,  17;  Ayres  v.  Waite,  10  Cush.  (Mass.)  73;  Randall  v. 
Bradley,  65  Me.  43;  Amory  v.  Lawrence,  3  Cliff.  C.  C.  533;  Dexter  «.  Arnold, 
1  Sumner,  C.  C.  109;  Barron  ».  Martin,  19  Ves.  337;  Goodwyn  v.  Baldwin,  59 
Ala.  137;  Rogan  v.  Walker,  1  Wis.  527. 

2  Pitzer  B.  Burns,  7  W.  Va.  63,  69;  Wyman  ®.  Russell,  4  Biss.  C.  C.  307; 
Ray  V.  Pearce,  84  N.  Car.  485;  Morgan  v.  Morgan,  10  Ga.  297;  Byrd  v. 
McDaniel,  33  Ala.  18;  Roberts  v.  Littlefield,  48  Me.  61. 

^McKean  v.  Vick,  108  III.  376;  Oakley  ».  Hurlbut,  100  111.  204. 

•■  Hayward  v.  Bank,  96  U.  S.  611. 

'Twin-Lick  Oil  Co.  ■».  Marbury,  91  U.  S.  587;  Badger  «.  Badger,  2  Wall.  (U. 
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ute  of  limitations,  equity  has  adopted  the  principle  that 
the  delay  which  will  defeat  a  recovery  must  depend  upon 
the  particular  circumstances  of  each  case. ' 

In  cases  of  concurrent  jurisdiction,  equity  follows  the  law 
as  to  the  statute  of  limitations;  but  in  case  of  purely  equit- 
able rights  and  titles  equity  is  not  bound  by  the  statute  and 
only  acts  in  analogy  to  it." 

§  984.  Reasonable  Diligence  and  Good  Faith. — Noth- 
ing can  call  forth  a  court  of  equity  into  activity  but  con- 
science, good  faith,  and  reasonable  diligence.  Where  these 
are  wanting,  the  court  is  passive  and  does  nothing;  laches 
and  neglect  are  always  discountenanced;  and,  therefore, 
from  the  beginning  of  this  jurisdiction  there  was  always  a 
limitation  of  suit  in  this  court.  °  Hence,  if  the  mortgagee 
with  the  knowledge  and  acquiescence  of  the  mortgagor, 
takes  actual,  open,  and  notorious  possession  of  the  mort- 
gaged premises  and  holds  them  adversely  to  the  rights  of 
the  mortgagor  to  redeem,  for  the  prescriptive  time,  under 
color  of  title  derived  from  the  mortgage,  and  from  a  decree 
of  foreclosure  and  sale  of  the  same,  the  equity  of  redemp- 
tion is  barred,  although  the  decree  foreclosing  the  mortgage 
was  null  and  void.'  So  if  the  mortgagee  has  remained  in 
possession  the  statutory  time  without  accounting  or  in  any 
way  acknowledging  the  right  of  redemption  in  the  mort- 
gagor, the  latter's  right  to  redeem  is  barred.' 

S.)  87;  Marsh  v.  Whitmore,  31  Wall.  (U.  S.)  178;  Harwood  v.  Railroad  Co.,  17 
Wall.  (U.  S.)  79;  Smith  v.  Clay,  Ambler,  645. 

'Harwood  v.  Bailroad  Co.,  17  Wall.  (U.  S.)  79;  Fraker  v.  Houck,  36  Fed. 
Rep.  403. 

'Hall  V.  Russell,  3  Saw.  C.  C.  506;  Hovenden  v.  Annesley,  2  Sch.  &  Lef. 
607,  609;  Wilhelm  i>.  Caylor,  32  Md.  151;  Ayer  v.  Stewart,  14  Minn.  97;  Dodge 
V.  Ins.  Co.,  12  Gray  (Mass.),  65;  Longworth  v.  Hunt,  11  Ohio  St.  194,  301; 
Crocker  v.  Clements,  23'  Ala.  296;  Pratt  v.  Northam,  5  Mason,  C.  C.  95;  Bailey 
«.  Carter,  7  Ired.  Eq.  (N.  Car.)  282. 

3  Piatt  V.  Smith,  13  Ohio  St.  561;  Piatt  v.  Vattier,  9  Pet..(U.  S.)  413;  Prevost 
«.  Gratz,  6  Wheat.  (U.  S.)4S1;  Decouche  «.  Savetier,  3  Johns.  Ch.  fN.  Y.) 
190;  Kane  v.  Bloodgood,  7  Johns.  Ch.  (N.  Y.)93;  Smiths.  Clay,  Ambler,  645; 
Cholmondeley  «.  Clinton,  2  Jac.  &  Wal.  1;  Bergen  ®.  Bennett,  1  Caines'Ca".  1. 

*  Clark  11.  Potter,  33  Ohio  St.  49. 

^D'marest  v.  Wynkoop,  3  Johns.  Ch.  (N.  Y.)  129;  Stevens  ®.  Dedham  Inst., 
139  Mass.  547;  Robinson  v.  Fife,  3  Ohio  St.  551;  Amory  v.  Lawrence,  3  Cliff. 
C.  C.  533. 
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§  985.  Exceptions  to  the  General  Rule. — The  general 
rule  is  that  the  right  to  redemption  is  barred  by  the  same 
length  of  time  as  the  right  of  entry  at  law,  if  the  mort- 
gagee is  in  possession  as  owner.  To  this  rule  there  are  ex- 
ceptions, as  where  the  mortgagor  can  bring  himself  within 
some  one  of  the  disabilities  of  the  statute,  such  as  infancy, 
or  where  the  possession  of  the  mortgagee  is  referable  to  an 
agreement  between  him  and  the  mortgagor,  as  in  the  case 
of  a  Welsh  mortga.ge,  under  which  the  mortgagee  is  in  as 
trustee.'  If  the  mortgagor  be  under  disability,  the  time  of 
his  disability  is  to  be  deducted. 

The  disability  must  be  one  that  existed  at  the  time  the 
right  to  redeem  first  occurred.  If  several  disabilities  exist 
together,  the  statute  does  not  begin  to  run  until  the  party 
entitled  to  redeem  has  survived  all  of  them;  but  successive 
or  subsequent  disabilities  are  not  allowed.^  Nor  can  there 
be  any  tacking  of  disabilities  existing  in  different  persons, 
as  the  mother's  upon  that  of  the  children.' 


Time  to  Redeem. — The  time  for  redemption  from 
a  mortgage  is  fixed  by  the  law  in  force  at  the  time  the 
mortgage  is  given  and  cannot  be  extended  by  subsequent 
legislation.*  It  is  the  general  rule  that  the  rights  of  the 
mortgagor  and  the  mortgagee  are  reciprocal  and  commen 
surable,  and,  hence,  redemption  under  the  mortgage  is  cut 
off  at  the  expiration  of  the  time  that  the  right  to  foreclose 
is.  This  is  on  the  principle  that  the  right  to  foreclose  and 
the  right  to  redeem  are  reciprocal."    But  this  rule  is  not 

'  Lawley  v.  Hooper,  3  Atk.  278,  280;  Talbott  e.  Braddell,  1  Vern.  394. 

sDemarest  v.  Wynkoop,  3  Johns.  Ch.  (N.  Y.)  139,  130;  Borrows  v.  Ellison, 
L.  R.  6  Ex.  128;  Smith  v.  Hill,  1  Wils.  134;  Cotterell  v.  Dutton,  4  Taunt.  836; 
Rhodes?).  Smethurst,  4  Mees.  &  Wels.  42;  Dillard  v.  Philson,  5  Strob.  (S.  Car.) 
1313;  Byrd  v.  Byrd,  28  Miss.  144;  RuflE  v.  Bull,  7  Har.  &  J.  (Md.)  14;  Pinck- 
ney  «.  Biirrage,  31  N.  J.  L.  21;  Hogan  v.  Kurtz,  94  U.  8.  773;  Butler  ».  Howe, 
13  Me.  397;  Fritz  v.  Joiner,  .54  111.  101;  Keeton  v.  Keeton,  20  Mo.  530;  Mercer 
v.  Selden,  1  How.  (U.  S.)  37.     Compare  Hays  v.  Cage,  2  Tex.  501. 

3  Mitchell  J!.  Berry,  1  Met.  (Ky.)  602. 

4Bronson  «.  Kinzie,  1  How.  (U.  S.)  316;  Walker  ®.  Whitehead,  16  Wall. 
(U.  S.)  314,  318;  Heyward  v.  Judd,  4  Minn.  483;  Phinney  v.  Phinney,  81  Me. 
450. 

'Borden  v.  Clow,  21  Nev.  275;  Locke  «.  Caldwell,  91  111.  417;  Green  v. 
Clapps,  142  111.  286;  Haskell  ».  Bailey,  22  Conn.  569;  King  ».   Meighen,  20 
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accepted  in  Alabama,"  and  the  court  in  California  says  that 
perhaps  it  may  be  doubted  whether  the  reason  of  this  old 
rule  in  equity  applies  under  a  system  where  no  title  passes 
to  the  mortgagee;  that  in  such  case  the  right  to  foreclose 
and  the  right  to  redeem  are  not  reciprocal."  The  mortga- 
gor cannot  redeem  after  the  statutory  period  allowed." 

§  9S7.  Accrual  of  Action. — So  long  as  the  relation 
exists  of  mortgagor  and  mortgagee  between  the  parties, 
the  statute  of  limitations  does  not  begin  to  run.*  This 
relation  is  terminated  as  to  the  mortgagor  when  the  mort- 
gagee enters  for'breach  of  condition,"  and  this  is  when  the 
action  accrues,  and  not  when  the  debt  becomes  due."  If 
the  mortgagee's  possession  is  under  an  arrangement  with 
the  mortgagor  for  the  former  to  hold  possession  of  the 
property  and  manage  it,  until  he  should  satisfy  his  claim 
from  the  proceeds,  the  possession  is  not  adverse,  until  the 
mortgagee's  claim  is  satisfied  or  he  asserts  an  absolute  title 
in  himself,  and  gives  distinct  notice  of  it  to  the  mortgagoi'.' 
And  after  the  mortgagee  has  received  his  pay  from  the 
rents  and  profits  the  mortgagor  is  entitled  to  be  restored  to 
possession  when  the  debt  is  discharged."  If  the  right  to 
redeem  has  been  ban-ed  and  the  mortgagee  is  in  posses- 
sion, the  title  vests  in  him.°  The  mere  lapse  of  time,  un- 
accompanied by  any  possession,  neither  disturbs  the  right 
to  redeem  nor  the  right  to  foreclose." 

Minn.  264;  Green  v.  Turner,  38  Iowa,  113,  116;  Caufman  v.  Sayre,  2  B.  Mon. 
(Ky.)  202;  Richmond  v.  Aiken,  25  Vt.  324. 

'  Coyle  V.  Wilkins,  57  Ala.  108;  Byrd  v.  McDaniel,  33  Ala.  18. 

2  Raynor  u.  Drew,  72  Cal.  307. 

s  Gates  V.  Ege  (Minn.),  59  N.  W.  Rep.  495. 

■•McPherson  v.  Hayward,  81  Me.  329;  Crawford  v.  Taylor,  42  Iowa,  260; 
Waldo  V.  Rice,  14  Wis.  286;  Fenwick  v.  Reed,  1  Meriv.  114;  Orde  v.  Heming, 
1  Vern.  418. 

'  Stevens  ».  Dedham  Inst.,  129  Mass.  547;  Bailey®.  Carter,  7  Ired.  Eq.  (N. 
Car.)  282;  Montgomery  «.  Chad  wick,  7  Iowa,  114. 

«  Waldo  ®.  Rice,  14  Wis.  286;  Hubbell  v.  Sibley,  50  N.  T.  468;  Miner  v. 
Beekman,  50  N.  Y.  337. 

'  McPherson  v.  Hayward,  81  Me.  329. 

8  Stillwell  V.  Hamm,  97  Mo.  579. 

•Rogers  v.  Benton,  39  Minn.  39. 

'« Simmons  K.  Ballard,  103  N.  Car.  105. 
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§  988.  Mortgagor  in  Possession. — The  right  of  redemp- 
tion is  not  lost  by  lapse  of  time,  when  the  mortgagor 
remains  in  possession  of  the  premises  and  occupies  for  him- 
self and  not  for  the  mortgagee.' 

In  those  States  where  a  mortgage  is  a  mere  lien,  an 
action  to  redeem  from  a  deed  absolute  in  form,  which  was 
intended  as  a  mortgage,  is,  in  effect,  an  action  to  remove 
a,  cloud  from  the  title.  And  such  action  may  be  brought 
at  any  time  while  the  mortgagor  is  in  possession  for  him- 
self, upon  condition  of  payment  of  what  is  due  upon  the 
mortgage." 

'Bird  V.  Keller,  77  Me.  270. 

2  Baker  v.  Ins.  Co.,  79  Call,  34.    See,  also,  Hull  v.  Hull,  35  W.  Va.  155. 
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§  990.  Particular  Estate  of  Dower  and  §  993.  Remedy  for  Injury  to  the  Es- 

Curtesy.  tate. 

§  991 .  Grant  of  Reversion. 

§  989.  Definition.— A  reversion  is  the  residue  of  an 
estate  left  in  the  grantor,  to  commence  in  possession  after 
the  determination  of  some  particular  estate  granted  out  by 
him;  or  the  return  of  land  to  the  grantor  and  his  heirs  after 
the  grant  is  over.'  The  reversion  arises  by  operation  of 
law,  and  not  by  deed  or  will,  and  it  is  a  vested  interest  or 
estate;  and  in  this  it  differs  from  a  remainder,  which  can 
never  be  limited  unless  either  by  deed  or  will."  A  reversion 
is  an  incorporeal  hereditament,  and  may  be  conveyed, 
either  in  whole  or  in  part,  by  grant,  without  livery  of 
sin.'  And  a  grant  of  the  reversion  of  an  estate,  absolutely 
or  by  way  of  mortgage,  passes  the  right  to  rents  that  sub- 
sequently become  due  as  incident  to  the  reversion,  but  not 
the  rents  then  in  arrear.* 

A  fee  which,  at  common  law,  was  restrained  to  some 
particular  heir  exclusive  of  others  was  called  a  conditional 
fee  by  reason  of  the  condition,  expressed  or  implied  in  tlie 
donation  of  it,  that  if  the  donee  died  without  such  particular 
heir,  the  land  should  revert  to  the  donor.  For  this  was  a 
condition  annexed  by  law  to  all  grants  whatsoever,  that  on 
failure  of  the  heirs  specified  in  the  grant,  the  grant  should 
be  at  an  end  and  the  land  revert  to  the  ancient  proprietor. 

'  Co.  Litt.  142b;  Watkins  on  Conv.  217. 
»  2  Bl.  Com.  175. 

3  Litt.  sect.  567,  568;  Co.  Litt.  49a;  Doe  v.  Cole,  7  Barn.  &  Cr.  243. 
^Bircli  V.  "Wright,  1  Term  Rep.  378;  Burden  v.  Thayer,  3  Met.  (Mass.)  76; 
Cruise's  Dig.  tit.  28,  c.  1,  sect.  65. 

(991) 
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It  was  therefore  called  a  fee  simple,  on  condition  that  the 
donee  had  issue.  As  soon  as  the  donee  had  issue  born,  his 
estate  was  supposed  to  become  absolute,  by  the  performance 
of  the  condition,  at  least  so  far  absolute  as  to  enable  him 
to  charge  or  to  alienate  the  land,  or  to  forfeit  it  for  treason. 
But  on  the  passing  of  the  statute  of  Westminster  II.,  com- 
monly called  the  statute  de  donis  conditional ibns,  the 
courts  determined  that  the  donee  had  no  longer  a  condi- 
tional fee  simple  which  became  absolute  and  at  his  own 
disposal  as  soon  as  any  issue  was  born;  but  the  judges 
divided  the  estate  into  two  parts,  leaving  the  donee  a  new 
kind  of  particular  estate,  which  they  denominated /ee  tail; 
and  investing  in  the  donor  the  ultimate  fee  simple  of  the 
land,  expectant  on  the  failure  of  issue,  which  expectant 
estate  was  called  a  reversion.  And  hence  it  is  said  that  a, 
tenant  in  fee  tail  is  by  virtue  of  the  statute  de  donis  con- 
ditioualibus.' 

If  the  owner  of  a  determinable  fee  conveys  in  fee,  the 
determinable  quality  of  the  estate  follows  the  ti'ansfer.  So 
the  proprietor  of  a  qualified  fee  has  the  same  rights  and 
privileges  over  the  estate  as  if  he  was  a  tenant  in  fee 
simple;  all  the  estate  is  in  the  grantee,  and  there  can  be  no 
reversion  expectant  thereon,  other  than  the  possibility  of 
a  reverter  when  the  estate  determines,  or  the  qualification 
ceases.  This  possibility  of  reverter  is  incapable  of  aliena- 
tion or  devise,  though  it  descends  to  the  grantor's  heirs.' 
But  a  particular  estate  upon  limitation  will  not  be  such  a 
determinable  or  qualified  fee,  as  to  give  only  a  possibility 
of  reverter,  but  a  reversion  in  the  grantor. ° 

A  possibility  of  reverter  remains  in  the  grantor  of  land 
upon  condition  subsequent.  It  represents  whatever  is  not 
conveyed  by  the  deed,  and  it  is  the  possibility  that  the  land 
may  revert  to  the  grantor  or  his  heirs  when  the  granted 
estate  determines.'    And  such  possibility  of  reverter  upon 

'  3  Bl.  Com.  110. 

«  Cook  v.  Bisbee,  18  Pick.  (Mass.)  539;  State  v.  Brown,  37  N.  J.  L.  30;  4 
Kent's  Com.  10;  1  Prest.  on  Est.  441. 

» 1  Prest.  on  Est.  410,  442. 

•■  1  Prest.  on  Est.  431,  471;  Newis  v.  Lark,  3  Plowd.  403,  413;  Smith  v. 
Harrington,  4  Allen  (Mass.),  566,  567;  Owen  «.  Field,  103  Mass.  90,  105,  10ft; 
Gillespie  d.  Broas,  33  Barb.  (N.  Y.)  370. 
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breach  of  condition  is  not  within  the  rnle  against  perpetui- 
ties,'  and  the  general  understanding  of  the  courts  and  of 
the  profession  has  been  and  is  that  the  rule  as  to  remote- 
ness does  not  apply  in  this  country. 

§990.  Particular.  Estate  of  Dower  and  Curtesy. — 
A  reversion  arises  when  there  is  a  particular  estate  created 
by  the  operation  of  law,  as  in  the  case  of  dower  and  cur- 
tesy. In  case  of  dower,  though  the  heirat-law  may  obtain 
the  actual  seisin  by  entry  into  the  whole  estate,  yet  by  the 
assignment  of  dower,  that  seisin  as  to  the  third  part  as- 
signed as  dower,  is  defeated  ab  initio,  for  the  doweress  is 
in  of  the  seisin  of  her  husband,  and  her  estate  is  but  the 
continuance  of  this  seisin.  The"  principle  is  true  of  a  ten- 
ant by  curtesy.  It  is  even  stronger  for  the  law  vests  the 
estate  by  curtesy  in  the  husband  without  any  assignment, 
and  even  without  entry;  if  the  wife  was  already  in  posses- 
sion, his  estate  was  initiate  immediately  on  issue  born, 
and  consummate  by  the  death  of  the  wife.  Nothing,  there- 
fore, but  a  reversion  passes  in  such  case  to  the  heir.''  So, 
also,  if  lands  descend  to  a  son  charged  with  the  right  of 
dower  of  his  mother,  which  is  afterwards  decreed  to  her, 
and  he  then  dies  in  her  lifetime,  his  widow  is  only  entitled 
to  dower  in  two-thirds  of  the  premises.'  The  maxim  dos 
de  dote  peti  non  debet,  dower  ought  not  to  be  sought  from 
dower,'  applies  with  full  force  in  such  a  case." 

The  descendant's  present  estate  in  the  part  set  off  for  dower 
is  considered  as  suspended  by  relation  from  the  time  of  the 
descent  cast  upon  him;  so  that  if  he  dies  in  the  lifetime  of 
such  doweress,  his  own  widow  can  never  be  entitled  to 
dower  in  that  one-third  of  the  estate  even  after  the  death 
of  the  first  doweress." 

The  rule  dos  de  dote  peti  non  debet  is  only  applicable 
when  dower  is  actually  assigned.     If  no  dower  is  assigned 

'  Tobey  v.  Moore,  130  Mass.  448;  Frencli  r.   Old  South  Society,  106  Mass. 
479;  First  Universalist  Society  r.  Boland,  loo  Mass.  171. 
« Cook  v.  Hammond,  4  Mason,  C.  C.  467,  48o. 
^Reynolds  v.  Reynolds,  5  Paige  (N.  Y.),  161. 
*  Co.  Litt.  31a. 

» Bastard's  Case,  i  Coke,  132b;  Co.  Litt.  31a;  Greer  v.  Hamblin,  1  Me.  54. 
^  SafEord  v.  Safford,  7  Paige  (N.  Y.),  259. 
125 
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to  the  widow  of  the  persoa  first  seised,  the  principle  is  not 
apphcable.  The  widow  of  the  first  person  seised  must  be 
actually  endowed  in  order  to  restrict  the  widow  of  the  per- 
son last  seised  to  dower  of  the  remainder  of  the  estate.' 
Dower  cannot  be  recovered  upon  dower."  The  widow  has 
no  estate  in  the  premises  only  until  assignment.  Her  right 
is  a  mere  chose  in  action.  So  the  widow  of  the  person 
seised  must  be  actually  endowed  in  order  to  restrict  the 
widow  of  the  person  last  seised  to  dower  of  the  remaindei' 
of  the  estate. °  But  the  widow  of  the  person  last  seised 
may  have  her  dower  defeated  pro  tanto  by  a  subsequent 
assignment  of  dower  to  the  widow  of  the  person  first 
seised." 

To  entitle  the  party  to  dower  or  curtesy  in  the  reversion 
the  particular  estate  must  be  less  than  a  freehold,  or  unless 
it  determines  during  the  lifetime  of  the  reversioner. 

The  vesting  of  these  estates  requires  an  actual  seisin  in 
the  reversioner.  A  freehold  in  a  third  person  must  not  in- 
tervene, for  then  the  reversioner  is  not  actually  seised  and 
curtesy  or  dower  cannot  arise. '  If  the  intervening  estate 
be  only  a  term  for  years,  the  reversioner  would  have  dower 
or  curtesy." 

If  the  husband  alienates  his  reversion  during  the  continu- 
ance of  the  freehold  estate,  the  wife's  right  to  dower  is 
extinguished.' 

§  991.  GrRANT  OF  REVERSION. — A  reversion  is  an  incorpo- 
real hereditament,  and  may  be  conveyed,  either  in  whole 

'  Elwood  V.  Klock,  13  Barb  (N.  T.)  50. 

>!  Dunham  v.  Osborn,  1  Paige  (N.  Y.),  634;  Bear  «.  Snyder,  11  Wend.  (N.  Y.) 
592;  Hilchens  v.  Hilchens,  2  Vera.  403. 

3  Cruise's  Dig.  tit.  6,ch.  3,  sects.  33,  33;  Robinson  v.  Miller,  2  B.  Mon.  (Ky.) 
384,  388. 

4 Hilchens  ».  Hilchens,  3  Vern.  403;  Elwood  «.  Klock,  13  Barb.  (N.  Y.)  50. 

5  Green  «.  Putnam,  1  Barb.  (N.  Y.)  500;  Northcut  «.  Whipp,  13  B.  Mon. 
(Ky.)  65;  Durando  «.  Durando,  38  N.  Y.  331;  Shoemaker  ».  Walker,  2  Serg. 

6  R.  (Pa.)  556;  Brooks  ».  Everett,  13  Allen  (Mass.),  458;  Eldredge  v.  Forrestal, 

7  Mass.  358;  Dunham  ».  Osborn,  1  Paige  (N.  Y.),  634;  Fisk  v.  Eastman,  5  N. 
H.  340;  Moore  v.  Bsty,  5  N.  H.  479. 

« Bates  «.  Bates,  1  Ld.  Raym.  336;  Co.  Litt.  396;  Weir  v.  Humphries,  4 
Ired.  Eq.  (N.  Car.)  378. 

'Gardner  ».  Greene,  5  R.  I.  104;  Apple  v.  Apple,  1  Head  (Tenn.),  348. 
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or  in  part,  by  grant,  without  livery  of  seisin."  It  was  more 
usual  to  pass  a  reversion  by  lease  and  release,  or  bargain 
and  sale.'  It  could  not  be  conveyed  by  a  common  law  con- 
veyance of  feoffment,  when  the  particular  estate  was  for 
life,  because  the  reversioner  could  not  deliver  actual  pos- 
session, so  it  was  transferred  by  lease  or  release,  or  by  any 
deed  operating  under  the  statute  of  uses;  but  if  the  particu- 
lar estate  was  for  years  the  actual  seisin  is  in  the  rever- 
sioner or  heir  and  could  be  conveyed  by  a  common  law 
feoffment.  ° 

And  a  grant  of  the  reversion  by  way  of  mortgage  or  ab- 
solutely, passes  the  rights  to  rents  subsequently  becoming 
due  as  incident  to  the  reversion,  but  not  rents  already  ac- 
crued.' 

A  reversion  expectant  on  the  determination  of  estates  for 
years,  are  immediate  assets  in  the  hands  of  heirs; '  but  a 
reversion  on  the  determination  of  an  estate  for  life,  is  not 
immediate  assets  during  the  continuance  of  the  freehold, 
and  the  creditor  can  only  take  judgment  for  assets  in  fu- 
turo  ;°  and  an  estate  of  reversion  granted  to  commence  in 
the  future  was  only  by  way  of  future  uses.' 

At  common  law  to  transfer  the  estate  of  reversion,  the 
consent  of  the  tenant  was  necessary,  that  is,  he  must  at- 
torn to  the  grantee.  But  attornment  in  such  cases  has 
been  abolished  in  England'  and  also  in  this  country  where 
it  has  been  recognized.  The  right  of  the  reversioner  can- 
not in  any  wise  be  affected  by  adverse  possession  until  the 
determination  of  the  preceding  estate. 

§  992.  Exiles  op  Descent. — The  maxim  at  common  law 
was,  that  non  jus,  sed  seisina  facit  stipitem — not  right,  but 
seisin,  makes  a  stock  from  which  the  inheritance  must 

'  Co.  Litt.  49a;  Doe  ».  Cole,  7  Barn.  &  Cr.  243. 
»2  Prest.  on  Abstr.  85. 
'Co.  Litt.  48b. 

^Brich®.  Wright,  1  Term  R.  378;  Moss  «.  Qallimore,  1  Doug.  379;  Burdeo 
V.  Tliayer,  3  Met.  (Mass.)  76;  Cruise's  Dig.  tit.  38,  c.  1,  sect.  65. 
'  Smith  V.  Angel,  1  Salk.  354;  Villers  v.  Handley,  3  Wils.  49. 
0  Rook  V.  Clealand,  1  Ld.  Raym.  53. 
'  1  Prest.  on  Estates,  89;  Jones  v.  Roe,  3  Term  R.  93. 
f'  4  Anne,  c.  16,  sect.  9. 
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descend.'  This  rule  was  derived  from  the  doctrine  of  the 
feudal  law,  which  required  that  whoever  claimed  by  descent 
should  make  himself  to  be  the  heir  of  the  first  purchaser; 
and  the  seisin  of  the  last  possessor  from  whom  he  claimed 
as  his  heir  of  the  whole  blood,  was  considered  as  presump- 
tive evidence  of  his  being  of  the  blood  of  the  first  purchaser. 
So  the  reversion  could  only  descend  to  the  heirs  of  the 
person  who  was  last  seised  in  fact.  It  was  the  seisin  which 
made  a  person  the  stirps  or  stock  from  which  all  future  in- 
heritance by  right  of  blood  was  derived.  So  if  the  heirs 
of  the  reversioner  should  die  before  the  determination  of 
the  particular  estate  for  life,  only  those  who  could  trace 
their  descent  as  heirs  from  the  grantor  could  inherit  from 
such  heirs. 

That  is,  the  ancestor,  and  not  the  deceased  heirs,  was  the 
person  last  seised  of  the  inheritance,  and  to  whom  the 
claimants  must  have  made  themselves  heirs." 

But  if  the  reversion  was  sold  under  execution,  assigned 
or  devised,  the  purchaser,  assignee  or  devisee,  was  a  new 
stock  of  descent,  and  his  heirs  would  take  the  reversion  as 
if  it  had  been  an  estate  in  possession. 

If  the  particular  estate  was  one  for  years  instead  of  a  life 
estate,  then  the  reversioner  was  deemed  to  be  actually  seised, 
and  so  were  his  heirs  before  the  determination  of  the  es- 
tate, which  was  held  by  the  tenant  as  a  quasi  bailee. '  This 
was  the  doctrine  of  the  common  law  which  has  no  practi- 
cal importance  in  this  country  at  the  present  time. 

§  993.  Remedy  for  Injury  to  the  Estate. — For  an  in- 
jur}" to  land  in  the  possession  of  a  tenant  both  the  tenant 
and  the  reversioner  have  a  separate  action  for  their  several 
damages.*  An  action  of  waste  could  not  be  maintained 
against  a  tenant  for  life,  except  by  him  who  liad  the  im- 
mediate estate  of  inheritance  expectant  on  the  determina- 

>2B1.  Com.  209. 

«LiU.  sect.  8;  Co.  Litt.  lib;  3  Bl.  Com.  309;  Goodtittle  d.  Newman,  3  Wih. 
516;  Cook  B  Hammond,  4  Mason,  C.  C.  467;  Miller  v.  Miller,  10  Met.  (Mass.) 
393. 

'Co.  Lltt.  15a   . 

■■Davis  V.  Jewett,  13  N.  H.  88,  91;  Co.  Litt.  57a;  "Wood  v.  Griffin,  46 N.  H. 
230,  339. 
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tion  of  the  estate  for  life.  So  that,  if  between  the  estate 
of  the  tenant  for  life  who  committed  waste  and  the 
subsequent  estate  of  inheritance  there  was  interposed  an 
estate  in  freehold  to  any  person  in  esse,  during  the  con- 
tinuance of  such  interposed  estate,  the  action  of  waste  was 
suspended  ;  and  if  the  tenant  for  Ufe  died  during  the  con- 
tinuance of  such  intervening  estate,  the  action  was  gone 
forever." 

A  reversioner  of  the  freehold  after  a  tenancy  for  years 
may  maintain  an  action  on  the  case  against  a  stranger  who 
injured  the  estate."  And  an  action  on  the  case  in  the  na- 
ture of  waste  is  sustainable  by  a  reversioner  against  a 
stranger  for  an  injury  to  the  reversionary  estate  while  in 
possession  and  occupation  of  the  tenant."  An  action  may 
be  sustained  either  by  the  tenant  in  respect  to  his  posses- 
sion, and  by  the  reversioner  in  respect  to  his  inheritance 
for  injury  done  to  the  value  of  the  estate."  And  the  recov- 
ery of  one  will  not  be  a  bar  to  an  action  by  the  other. ' 

Under  the  English  law  the  usual  incidents  to  the  rever- 
sion are  fealty  and  rent.  Fealty  does  not  exist  in  this 
country,  but  rent  passes  with  a  grant  or  assignment  of  the 
reversioner.  But  rent  may  be  separated  from  the  rever- 
sion in  the  grant  by  special  words.'  The  rent  which  is  in 
arrears  at  the  time  of  the  assignment  of  the  reversion, 
whether  absolute  or  by  way  of  mortgage,  goes  to  the 
grantor;  and  the  subsequent  rent  to  the  grantee,  when  not 
reserved. ' 

■  1  last.  540;  3  Inst.  303. 

« Ripka  v.  Sergeant,  7  Watts  &  S.    (Pa.)  9. 

^Jefferson  r.  Jefferson,  8  Lev.  131;  Biddlesford  v.  Onslow,  3  Lev.  209; 
Jesser  v.  Gifford,  4  Burr,  3143;  Randall  v.  Cleaveland,  6  Conn.  838;  Jackson  v. 
Pesked,  1  Maule  &  Sel.  234. 

^  Jesser  v.  Gifford,  4  Burr.  3141 ;  Ripka  v.  Sergeant,  7  Watts  &  S.  (Pa.)  9. 

5  Queen's  College  v.  Hallett,  14  East,  489;  Jackson  v.  Pesked,  1  Maule  & 
Sel.  334. 

« Co.  Lltt.  144a,  151b. 

'Moss  V.  Gallimore,  1  Doug.  379;  Demarest  v.  Willard,  8  Cow.  (N.  Y.)  206; 
Burden  ».  Thayer,  3  Met.  (Mass.)  76. 
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§  994.  Definition  and  Distinction. — A  remainder  is  a 
reversion  of  an  estate  in  land,  depending  upon  a  particular 
estate,  created  at  the  same  time,  and  by  the  same  instru- 
ment, and  limited  to  arise  immediately  on  the  determina- 
tion of  that  estate,  and  not  an  abridgment  of  it.  Thus, 
where  a  person,  at  the  time  of  granting  a  particular  estate, 
conveys  also  his  reversion,  or  a  part  of  it,  the  interest  so 
conveyed  is  called  a  remainder.' 

By  a  reversion,  upon  the  determination  of  the  particular 
estate,  the  estate  reverts  to  the  donor;  by  a  remainder,  it 
goes  to  a  third  person;  between  the  owner  of  the  particular 
estate  and  the  owner  of  the  reversion  a  tenure  exists,  but 
there  is  none  between  the  owner  of  the  particular  estate 
and  the  remainderman.  A  reversion  is  created  by  the 
operation  of  law  upon  the  granting  of  the  particular  estate; 
but  a  remainder  is  only  created  by  an  express  grant;  a 
remainder  can  only  be  acquired  by  purchase  and  it  never 
vests  by  descent.' 

If  the  whole  fee  be  granted,  there  cannot,  as  a  matter  of 
course,  be  any  remainder.     So  if  an  estate  be  granted  to 

>  Co.  Litt.  49a;  3  Bl.  Com.  163;  1  Prest.  on  Est.  90,  91;  Booth  v.  Terrell,  16 
Ga.  20;  Phelps  v.  Phelps,  17  Md.  134. 
5  Dennett  v.  Dennett,  40  N.  H.  504. 

(998) 
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A.  and  his  heirs  till  C.  returns  from  Eome,  and  then  to  the 
use  of  B.  in  fee,  the  Umitation  to  B.  cannot  be  good  as  a 
remainder,  though  it  may  inure  as  a  shifting  use  or  execu- 
tor}' limitation;  for  the  entire  fee  passed  to  A.  as  a  base  or 
qualified  fee,  in  which  the  grantor  retained  only  a  possi- 
bility of  reverter."  But  if  the  estate  had  been  granted  to 
A.  without  words  of  iuheritance,  until  C.  returned  from 
Eome,  he  would  have  taken  only  a  freehold  estate  at 
common  law,  and  the  residue  of  the  estate,  upon  the  return 
of  C,  if  limited  to  the  use  of  B.,  would  be  a  remainder,  i 
It  would  equally  have  been  a  remainder  if  the  estate  had 
been  limited  to  A.  and  the  heirs  of  his  body  until  the 
return  of  0.  from  Rome,  and  then  to  the  use  of  B.  in  fee; 
for  an  estate  tail,  not  being  the  whole  inheritance  like  a 
qualified  fee,  but  only  a  portion  of  the  entire  estate,  the 
part  to  B.  would  be  a  remainder.  There  can  be  no  re- 
mainder hmited  after  an  estate  of  inheritance,  except  it  be 
after  an  estate  tail.  There  may  be  a  future  use,  or  execu- 
tory devise,  but  it  will  not  be  a  remainder." 

In  many  of  the  States  statutes  have  been  passed  doing 
away  with  the  old  doctrine  that  a  particular  freehold  estate 
is  necessary  to  support  a  remainder,  and  also  saving  it 
from  forfeiture  or  mer'ger  of  the  life  estate.  Such  States 
are  Alabama,  Arkansas,  Arizona,  California,  Georgia, 
Indiana,  Iowa,-  Kentucky,  Maine,  Massachusetts,  Michi- 
gan, Minnesota,  Mississippi,  Missouri,  Nebraska,  New 
York,  North  Dakota,  South  Dakota,  Texas,  Vermont, 
West  Virginia,  Virginia,  and  Wisconsin. 

In  Pennsylvania  there  never  was  any  feudal  tenure  or 
livery  of  seisin,  and  therefore  there  was  never  any  founda- 
tion for  this  old  doctrine,  though  it  was  recognized  in  some 
of  the  older  cases. ' 

In  Kentucky,  West  Virginia,  and  Virginia  an  estate 
which  will  be  good  as  an  executory  devise  is  equally  good 
if  created  by  deed.  In  California,  Georgia,  New  York, 
North  Dakota  and  South  Dakota,  a  fee  may  be  limited 

'  10  Co.  97;  Battle  Square  Church  «.  Grant,  3  Gray  (Mass.),  143. 
^  3  Inst.  336;  4  Kent's  Com.  300. 

'  Stewart  v.  Neely,  139  Pa.  St.  309.     See,  also,  Hague  v.  Hague,  161  Pa.  St. 
643,  overruling  Shirlock  v.  Shirlock,  5  Pa.  St.  367. 
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upon  a  fee,  upon  a  contingency  which  must  occur  within 
the  time  prescribed  by  the  rule  against  perpetuities.  And 
a  failure  of  the  particular  estate  does  not  defeat  the  re- 
mainder in  Cahfornia,  Georgia,  Kentucky,  Michigan,  Minne- 
sota, New  York,  North  Dakota,  South  Dakota,  West  Vir- 
ginia, Virginia,  and  Wisconsin.  In  Michigan,  Minnesota, 
New  York  and  Wisconsin,  where  a  remainder  is  limited 
upon  the  life  estate  of  the  grantee  or  devisee  and  more  than 
two  persons  are  named  as  the  persons  during  whose  lives 
the  life  estate  shall  continue  the  remainder  takes  effect  im 
mediately  upon  the  death  of  the  two  persons  first  named 
as  if  no  others  were  named.  And  in  California,  Jdaho, 
North  Dakota  and  South  Dakota,  a  remainder  limited  upon 
estates  for  hfe  of  persons  in  being  takes  effect  immediately. 
In  California,  Michigan,  Minnesota,  New  York,  North 
Dakota,  South  Dakota,  and  Wisconsin,  no  estate  for  life 
can  be  limited  as  a  remainder  on  a  term  of  years  except  to 
a  person  in  esse  at  the  creation  of  such  estate.  If  an  in- 
terest in  the  land  is  conveyed  to  parents  with  remainder  to 
their  children,  the  latter  take  a  vested  remainder. ' 

§  995.  Vested  Remainder  Distinguished. — A  vested  re- 
mainder is  one  which  is  always  from  its  commencement 
ready  to  come  into  possession  immediately  upon  the  deter- 
mination of  the  estate  which  precedes  it."  A  contingent  re- 
mainder, the  other  class  of  remainders,  is  one  which  is  not 
ready  to  come  into  possession  until  the  occurrence  of  some 
contingent  event;  but  upon  the  occurrence  of  which  it  will 
become  vested;  but  the  possession  depends  upon  the  vest- 
ing of  the  title,  and  the  estate  will  fail  if  the  contingency 
does  not  occur  before  that  event. ' 

In  California,  Kentucky,  Maine,  Massachusetts,  Michi- 
gan, Minnesota,  Mississippi,  New  York,  North  Dakota, 
South  CaroUna,  South  Dakota,  Texas,  Virginia,  West  Vir- 

■Gilkeyi).  Shepard,  51  Vt.  546;  Thompson®.  Tryon,  66  Vt.  191.  See,  also, 
Hitchock  V.  Simpkins,  99  Mich.  198;  Rutland  v.  Chesson,  98  Ala.  435. 

'Haward  v.  Peavey,  138  III.  439;  1  Prest.  on  Est.  64,  70;  Hill  ».  Bacon,  106 
Mass.  578;  Croxall  v.  Sherard,  5  Wall.  (TJ.  S.)  388;  Marvin  v.  Ledwith,  111 
111.  150. 

'Mayor®.  Alford,  Cro.  Car.  576;  Doe®.  Morgan,  3  Term  E.  764;  Price  ®. 
Sisson,  13  N.  Eq.  J.  176;  Haward  ®.  Peavey,  128  111.  439. 
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ginia  and  Wisconsin,  it  has  been  enacted  that  no  contin- 
gent remainder  shall  fail  if  the  contingency  does  not  occur 
before  the  termination  of  the  particular  estate,  and  that 
such  remainder  shall  take  effect  in  possession  after  the  ter- 
mination of  the  prior  estate,  whenever  the  contingency 
happens. 

There  may  be  a  vested  remainder  in  an  equitable  as  well 
as  in  a  legal  estate.'  A  vested  remainder  is  a  fixed  interest 
in  one  person  to  take  effect  in  possession  after  a  preceding 
estate  of  another  person  therein  has  determined."  And  the 
estate  vests  at  the  execution  and  delivery  of  the  deed,  and 
the  enjoyment  of  the  estate  is  postponed  until  the  preced- 
ing particular  estate  is  ended.'  And  the  words  "  from  and 
after  "  used  in  a  testamentary  gift  of  a  remainder  follow- 
ing a  life  estate,  do  not  afford  sufficient  ground  for  adjudg- 
ing that  the  remainder  is  contingent  and  not  vested;  unless 
their  meaning  is  enlarged  by  the  context  they  are  to  be  re- 
garded as  defining  the  time  of  enjoyment  and  not  of  the 
vesting  of  title.* 

A  remainder  limited  upon  an  estate  tail  will  be  held  to 
be  vested  though  it  is  uncertain  whether  a  right  to  posses- 
sion will  ever  vest  in  the  remainderman.^ 

The  estate  is  vested  when  there  is  a  present  fixed  right 
of  present  or  future  enjoyment.  It  is  the  present  capacity 
of  taking  effect  in  possession,  if  the  possession  should  be- 
come vacated,  that  distinguishes  a  vested  from  a  contin- 
gent remainder.  °  And  when  this  present  capacity  is  shown 
the  remainder  will  be  vested.' 

I  Scofield  s.  Olcott,  120  III.  368. 

Taul  V.  Frierson,  31  Fla.  539;  Waterman  «.  Higgins,  38  Pla.  660. 

'Philips  «.  Thomas  Lumber  Co.,  94  Ky.  445. 

^Nelson  v.  Russell,  135  N.  Y.  137;  Livingsloa  ».  Greene,  53  N.  Y.  118;  Rose 
s.  Hill,  3  Burr.  1883;  Doe  v.  Prigg,  8  Barn.  &  Cr.  331;  Dean  v.  Winton,  150 
Pa.  St.  337;  Spencers.  Gfeene,  17  R.  I.  737;  Jones  ».  Knappen,  63  Vt.  391; 
Doe  V.  Gooden,  6  Houst.  (Del.)  397;  Tienken  v.  Tienken,  131  N.  Y.  391; 
Perrine  ».  Newell,  49  N.  J.  Eq.  57;  Shipp  v.  Gibbs,  88  Ga.  184;  Clarkson  v 
Pell,  17  R.  I.  646. 

*  Havens  v.  Sea  Shore  Land  Co.,  47  N.  J.  Eq.  365. 

« Havens  «.  Sea  Shore  Land  Co.,  47  N.  J.  Eq.  365;  Moore  v.  Rake  3  Dutch 
(N.  J.)  574. 

'Kilgore  v.  Kilgore,  127  Ind.  376;  Baker  v.   McLeod,  79  Wis.  534;  In  re 
Batione's  Estate,  136  Pa.  St.  307:  Dulany  v.  Mlddleton,  73  Md.  67-  Siddons  v 
126 
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A  vested  remainder  is  where  a  present  interest  passes  to 
a  certain  and  definite  person  to  be  enjoyed  in  futuro.' 
The  possibility  that  the  person  to  whom  the  remainder  is 
given  may  die  in  the  Ufetime  of  the  life-tenant,  does  not 
make  the  remainder  contingent,  for  it  is  certain  that  the 
remainder  might  take  effect  upon  the  termination  of  the 
life  estate  at  any  time.'  "  The  remainder  is  a  vested  one 
whenever  there  is  an  ascertained  person  in  esse,  capable  of 
taking  the  estate  at  any  moment.' 

The  broad  distinction  between  vested  and  contingent  re- 
mainders is  that  in  the  first  there  is  some  person  in  esse 
known  and  ascertained,  who,  by  the  will  or  deed  creating 
the  estate,  is  to  take  and  enjoy  the  estate,  and  whose  right 
to  such  remainder  no  contingency  can  defeat.'  In  the 
second  the  estate  depends  upon  the  happening  of  a  con- 
tingent event,  whether  the  estate  limited  as  a  remainder 
shall  ever  take  effect  at  all.  The  event  may  either  never 
happen,  or  it  may  not  happen  until  after  the  particular  es- 
tate upon  which  it  depended  shall  have  been  determined, 
so  that  the  estate  in  remainder  will  never  take  effect.' 

A  base  or  determinable  fee  will  only  support  an  execu- 
tory interest  by  way  of  use  or  devise.  A  remainderman 
always  takes  by  purchase  and  never  by  descent,  though 
privity  of  estate  exists  between  the  remainderman  and  the 
life  tenant,  no  tenure  exists,  but  both  under  the  statute  of 
quia  emptores  hold  under  the  chief  lord  of  the  fee.  As  no 
tenure  exists,  no  rent  service  is  incident  to  remainder,  and 
the  remainderman  is  not  bound  by  the  life  tenant's  leases. 

Cockrell,  131  111.  653;  Mercantile  Bank  v.  Ballard,  83  Ky.  481;  Pcctliam  v. 
Lego,  57  Conn.  553;  Hudgens  v.  Wilkins,  77  6a.  555;  Wiggin  «.  Perkins,  64 
N.  H.  36. 

'  Doe  v.  Considine,  6  Wall.  (U.  S.)474;  Hague  b.  Hague,  161  Pa.  St.  643. 

2  Kemp  V.  Bradford,  61  Md.  330;  McArthur  ».  Scott,  113  U.  S.  440;  Weston 
V.  Weston,  135  Mass.  268;  Moore  v.  Lyons,  35  Wend?  (N.  Y.)  119;  Common- 
wealth 11.  Hackett,  103  Pa.  St.  50i;  Gourley  v.  Woodbury,  42  Vt.  895. 

»Moore  v.  Lyons,  35  Wend.  (N.  Y.)  119;  Leroy  v.  Charleston,  20  S.  Car.  71; 
Chew's  Appeal,  37  Pa.  St.  S3;  Bailey  ».  Hopkin,  13  R.  I.  560;  Eldridge  v. 
Eldridge,  9  Cush.  (Mass.)  516;  Colby  ».  Duncan,  139  Mass.  39S;  Manderson  v. 
Lukens,  23  Pa.  St.  31;  Buck  v.  Lantz,  49  Md.  439. 

*' Brown  v.  Lawrence,  3  Cush.  (Mass.)  390;  Leslie  v.  Marshall,  31  Barb. 
(N.  Y.)  564;  Croxall  ».  Sherard,  5  Wall  (U.  S.)  C88. 

*  Bunting  «.  Speek,  41  Kans.  434. 


§§  996-997]  ESTATES  OF  REMAINDER.  lOOS 

§  996.  Condition  Precedent  or  Subsequent. — It  does 
not  follow  that  every  estate  in  remainder  which  is  subject 
to  a  contingency  or  condition  is  a  contingent  remainder. 
The  condition  may  be  precedent  or  subsequent.  If  subse- 
quent, the  estate  vests  immediately  subject  to  being 
defeated  by  the  happening  of  the  condition;  if  precedent, 
the  remainder  cannot  vest  until  that  which  is  contingent 
has  happened,  and,  therefore,  becomes  certain.'  Hence,  a 
devise  of  land  to  an  infant  when  he  shall  become  of  ago 
with  remainder  over  if  he  dies  under  age,  creates  a  vested 
and  not  a  contingent  estate  in  the  infant.  It  is  defeasible 
by  condition  subsequent.  His  becoming  of  age  is  not  a 
condition  precedent  to  the  vesting  of  the  estate.  Where 
nothing  is  interposed  between  the  infant  and  his  enjoy- 
ment of  the  possession  of  the  estate  except  his  own  minor- 
ity, he  has  a  vested  estate  subject  to  be  defeated  by  the 
condition  subsequent  if  he  dies  under  age." 

An  estate  limited  upon  a  contingency,  to  which  the  effect 
of  a  condition  subsequent  is  given,  vests  at  once,  subject  to 
be  divested  upon  the  happening  of  the  contingency. 
Whether  the  condition  is  really  precedent  or  subsequent 
will  depend  upon  whether  it  is  incorporated  into  the  gift, 
or  description,  of  the  remainderman,  or  is  added  as  a  sepa- 
rate clause  after  words  which  have  already  given  a  vested 
interest.'  And  where  it  is  doubtful  whether  words  of  con- 
tingency or  condition  apply  to  the  gift  itself,  or  to  the  time 
of  payment,  they  will  be  construed  as  applying  to  the  time 
of  payment.* 

§  997.  Power  op  Sale  Added  to  a  Life  Estate.— A 
power  of  sale  added  to  a  Hfe  estate  does  not  raise  the  estate 
to  a  fee.     Although  a  will  creates  a  life  estate  with  a  power 

'Haward  v.  Peavey,  136  111.  43;  Bromfleld  v.  Crowder,  4  Bos.  &  Pul.  313; 
Blanchard  v.  Blaachard,  1  Allen  (Mass.),  233;  Manice  v.  Manice,  43  N.  Y.  303, 
880. 

'  Doe  V.  Moore,  14  East,  560;  Roome  v.  Phillips,  34  N.  T.  463;  Pliipps  v. 
Ackers,  9  CI.  &  F.  583. 

'Lenz  V.  Prescott,  144  Mass.  505;  Blanchard  ii.  Blanchard,  1  Allen  (Mass.), 
223;  Collins  «.  Collins,  40  Ohio  St.  353;  JeSevsv.  Lampson,  10  Ohio  St.  101. 

■■Eldridge  v.  Eldridge,  9  Cush.  (Mass.)  516;  Ducker  v.  Burnham,  146  III. 
9,23. 
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to  sell  and  convey  the  fee,  it  may  at  the  same  time  limit  a 
remainder  after  the  termination  of  the  life  estate.  Whether 
such  remainder  is  vested  or  contingent  is  not  affected  by 
the  power  of  sale  conferred  by  the  will  either  on  the  life 
tenant  or  on  the  executor.  If  the  power  is  so  exercised  as 
to  dispose  of  all  the  estate,  nothing  may  be  left  to  go  to  the 
remainderman,  but  the  remainder  is  not  contingent  be- 
cause it  is  uncertain  whether  the  power  will  be  exercised.' 
The  remainder  may  vest  subject  to  the  power.  There  is  a 
distinction  between  a  power  and  a  right  of  property.  A 
power  of  disposition  does  not  imply  ownership,  but  is  a 
mere  authority  by  the  will.'  The  tenant  cannot  claim  a 
fee  because  the  will  provides  that  all  of  the  estate  remain- 
ing shall  go  to  the  children  of  the  tenant. ' 

§  998.  Eemainder  Not  Made  Contingent  by  Uncer- 
tainty OP  Amount. — The  remainder  is  not  made  contin- 
gent by  the  uncertainty  as  to  the  amount  of  the  estate 
undisposed  of  at  the  expiration  of  the  life  estate,  but  by 
uncertainty  as  to  the  persons  who  are  to  take."  If  the  re- 
mainder should  be  contingent  because  it  may  consist  of 
vs^hat  remains  after  the  exercise  of  the  power  of  sale  and 
use  conferred  upon  the  life  tenant,  then,  in  case  the  life 
tenant  should  fail  to  sell  any  of  the  estate  under  the  power 
of  sale,  or  to  exhaust  for  his  own  use  any  of  the  principal 
thereof,  the  remainder  would  still  be  contingent  because  it 
would  consist  of  what  remains  after  paying  off  the  charges 
created  upon  the  property  by  the  directions  to  pay  the 

'Walker  v.  Pritchard,  131  111.  321;  Duckers.  Burnham,  146111.  9;  Burleigh 
u.  Clough,  52  K  H.  367. 

''Bui-leigh  V.  Clough,  53  N.  H.  367;  4  Kent's  Com.  304;  Railsback  «.  Love- 
joy,  116  111.  443. 

^Cresap  1).  Cresap,  34  W.  Va.  310;  Joslin  v.  Rhoades,  150  Mass.  301;  Peck- 
ham  V.  Lego,  57  Conn.  .558;  Stevens  ».  Flower,  46  N.  J.  Eq.  340;  Park  v.  Mis- 
sionary See,  62  Vt.  19;  Orozier  v.  Bray,  130  N.  Y.  366;  Miller  v.  Potterfleld, 
86  Va.  876;  Lewis  v.  Pitman.  101  Mo.  281;  Glover  v.  Reid,  80  Mich.  338;  Jen- 
kins V.  Compton,  133  Ind.  117;  Hood  v.  Haden,82  Va.  588;  Munro  v.  Collins, 
95  Mo.  33;  Harbison  v.  ,Jam  s,  90  Mo.  411;  Gihbins  v.  Shepard,  135  Mass. 
541;  Little  «.  Giles,  35  Nebr.  33;  Phillips  ».  Wood,  16  R.  I.  374. 

■•Heilman  v.  Heilman,  139  Ind.  59;  Ducker  v.  Burnham,  146  111.  9;  Borleigh 
«.  Clough,  52  N.  H.  367;  Ackerman  v.  Gorton,  67  N.  Y.  63;  Green  «.  Hewitt, 
97  111.  113;  Leggett  v.  Firth,  133  N.  Y.  7;  Candler  ».  Dinkle,  4  Watts  (Pa.), 
143. 
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debts  and  the  bequests.  To  hold  that  a  remainder  is  con- 
tingent, because  it  cannot  be  known  how  much  will  be  left 
until  the  debts  and  funeral  expenses  and  other  charges  are 
paid,  would  make  every  remainder  given  by  will  a  contin- 
gent one.  It  is  well  settled  that  a  devise  to  a  person  after 
the  payment  of  debts  and  legacies  is  not  contingent  until 
such  debts  and  legacies  are  paid,  but  confers  an  immedi- 
ately vested  interest."  The  life  tenant  may  have  the  power 
to  defeat  the  remainder  over,  but  the  devisee  takes  a  vested 
remainder  ; ''  and  the  cases  cited  as  holding  a  contrary  doc- 
trine do  not  establish  any  such  principle  ;  ^  they  do  not  sus- 
tain the  proposition,  that  uncertainty  as  to  the  amount 
of  the  estate  devised  ever  makes  the  remainder  contin- 
gent.' 

§  999.  Presumption  of  Law. — The  law  favors  that  con- 
struction of  a  will  which  will  render  estates  vested  and  not 
contingent.  Therefore,  an  estate  vests  at  once  upon  the 
testator's  death,  although  the  possession  be  postponed,  if  it 
is  apparent  from  the  entire  will  that  the  postponement  of 
possession  is  merely  for  the  convenience  of  the  estate. "  No 
estate  will  be  held  contingent  unless  very  decided  terms  are 
used  in  the  will  or  it  is  necessary  to  so  hold  in  order  tc 
carry  out  the  provisions  or  implications  of  the  will.  ° 

When  the  remainder  is  to  heirs  it  means  heirs  of  the  tes- 
tator at  the  time  of  his  death,  and  not  at  the  time  of  the 

'  Scofield  V.  Olcott,  130  111.  332;  Ducker  v.  Burnliam,  146  111.  9. 

2  Ackerman  v.  Gorton,  67  N.  Y.  63;  Walker  v.  Pritcliard,  121  111.  221;  Cand- 
ler V.  Dinkle,  4  Watts  (Pa.),  143;  Blanchard  «.  Blaiicliard,  1  Allen  (Mass.). 
223;  Leggett  «.  Firth,  133  N.  Y.  7;  Mitchell  v.  Knapp,  8  N.  Y.  Supp.  40; 
Welsh  V.  Woodbury,  144  Mass.  542.  Compare  Bamforth  v.  Bamforth,  123 
Mass.  280. 

2  Bamforth  B.  Bamforth,  133  Mass.  380;  Johnsons.  Battelle,  125  Mass.  453; 
Taft  ».  Taft,  130  Mass.  461;  Darnell  v.  Barton,  75  Ga,  377. 

*  Mitchell  V.  Knapp,  8  N.  Y.  Supp.  40. 

'  Wedekind  v.  Hallenberg,  88  Ky.  114;  Anthony  v.  Anthony,  55  Conn.  256- 
Scofield  V.  Olcott,  130  111.  362. 

'Weatherhead  '«.  Stoddard,  58  Vt.  623;  Dingley  v.  Dingley,  5  Mass.  535, 
537;  Bunting  ».  Speek,  41  Kans.  434;  Clanton  v.  Estes,  77  6a.  353;  King  p. 
Frick,  135  Pa.  St.  575;  Lombard  s.  Willis,  147  Mass.  13;  Stone  ».  Lewis,  84 
Va,  474;  Hills  v.  Barnard,  152  Mass.  67;  Dodd  v.  Winship,  144  Mass.  461; 
Withers  ».  Sims,  80  Va.  651.  Compare  Ewing  ii.  Winters,  34  W.  V.  33; 
Roundtree  v.  Roundtree,  26  S.  Car.  450;  Sinton  v.  Boyd,  19  Ohio  St.  30. 
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life  tenant's  death.'  When  an  estate  is  given  to  one  for 
life  with  remainder  to  his  heirs,  the  whole  estate  is  vested 
in  the  ancestor  because  the  inheritance  cannot  be  greater 
than  the  estate  vested  in  the  ancestor/ 

The  courts  of  New  Hampshire  have  adopted  a  principle 
of  contingency  in  I'espect  to  remainders  which  has  no  sup- 
port from  other  authority.  This  doctrine  holds  that  where 
an  estate  is  limited  to  one  for  life,  or  during  his  natural 
life,  and  after  his  decease,  to  another,  though  an  ascertained 
person  in  esse,  there  is  such  a  possibility  of  the  first  taker 
committing  a  forfeiture  of  his  estate,  or  surrendering  it,  or 
its  merging  in  the  inheritance  during  his  life,  that  the  re- 
mainder is  a  contingent,  and  not  a  vested,  one.'  And  this 
rule  was  announced  while  so  many  of  the  States  are  dis- 
carding the  doctrine  of  contingent  remainders  being  affected 
by  defeating  the  particular  estates  on  which  they  vest. 

Words  in  a  will  directing  land  to  be  conveyed  or  divided 
among  remaindermen  at  the  expiration  of  the  particular 
estate,  are  to  be  presumed,  unless  clearly  controlled  by 
other  provisions,  to  relate  to  the  beginning  of  enjoyment 
by  remaindermen,  and  not  to  the  vesting  of  the  title  in 
them."  Thus,  under  a  devise  of  an  estate,  legal  or  equitable, 
to  the  testator's  children  for  life,  and  to  be  divided  upon  or 
after  their  death  among  his  grandchildren  in  fee,  the  grand- 
children living  at  the  death  of  the  testator  take  a  vested 
remainder  at  once,  subject  to  open  and  let  in  after-born 
grandchildren;  although  the  number  of  grandchildren  who 
will  take,  and  consequently  the  proportional  share  of  each 
cannot,  of  course,  be  ascertained  until  the  determination 
of  the  particular  estate  by  the  death  of  the  parents.  ° 

'In  re  Tucker's  Will,  63  Vt.  104;  Wliall  v.  Converse,  146  Mass.  345. 

2  Doebler's  Appeal,  64  Pa.  St.  9;  Slceloff  v.  Redmau,  26  Ind.  251;  Kleppner- 
■w.  Laverty,  70  Pa.  St.  70;  Conger  v.  Lowe,  124  Ind.  368. 

3  Hall  ».  Nute,  3S  N.  H.  423;  Hayes  v.  Tabor,  41  N.  H.  521;  Hill  v.  Eock- 
jngliam  Bank,  45  N.  H.  370. 

*McArthurD.  Scott,  113  U.  S.  340. 

5  Doe  B.  Considine,  6  Wall.  (U.  8.)  458;  Cropley  «.  Cooper,  19  Wall  (U.  S.) 
167;  Dingly  i^  Dingly,  5  Mass.  535;  Doe  v.  Provoost,  4  Johns.  (N.  Y.)61;  Lin- 
ton V.  Laycock,  33  Ohio  St.  138;  Doe  «.  Perryn,  3  Term  R.  484;  Randall  d. 
Doe,  5  Dow,  302;  Baker  v.  McLeod,  79  Wis.  534;  Wilson  «.  White,  109  N.  Y. 
59;  Taggart  v.  Murray,  53  N.  T.  233;  Fitzhugh  v.  Townsend,  59  Mich.  427; 
Hovey  v.  Nellis,  98  Mich.  374. 
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§  1000.  To  A  Class  of  Persons — Where  there  is  an  ulti- 
mate limitation  upon  a  contingency  to  a  class  of  persons 
plainly  described  and  there  are  persons  necessary  to  the 
description  in  esse,  when  the  contingency  happens  they 
alone  can  take.'  And  whether  a  simple  limitation  in  re- 
mainder to  a  class,  as  to  children,  will  open  and  let  in  after- 
born  children,  if  there  are  some  in  esse  who  can  take, 
must  be  decided  in  the  negative  unless  the  will  shows  a 
contrary  intention  by  the  testator." 

If  the  remainder  is  limited  to  children  living  at  the  death 
of  the  life  tenant,  the  remainder  is  contingent  until  the  death 
of  the  life  tenant.'  The  vesting  of  the  contingent  remainder 
must  be  at  or  before  the  termination  of  the  particular  estate; 
if  the  contingency  occurs  afterwards  the  remainder  fails,  and 
the  estate  reverts  to  the  grantor  or  the  testator's  heirs." 

At  common  law  a  remainder  to  a  child  en  ventre  sa  mere 
would  be  defeated  if  it  was  not  born  before  the  termination 
of  the  particular  estate.  This  rule  has  been  changed  by 
statute  in  this  country. 

§  1001.  Cross  Eemainders. — Where  a  particular  estate 
is  conveyed  to  several  persons  in  common,  and  upon  the 
termination  of  the  interest  of  any  of  them  his  share  is  to 
remain  over  to  the  rest,  and  the  reversioner  or  remainder- 
man is  not  to  take  till  the  termination  of  all  the  estates, 
the  parties  take  as  tenants  in  common  with  cross  remain- 
ders among  them.  And  it  is  not  an  essential  quality  of 
cross  remainders  that  the  original  estate  should  be  held  in 
common.'     Where  the  d«vise  is  made  to  two  or  more  per- 

1  Demill  v.  Eeid,  71  Md.  175;  Larmour  v.  Rich,  71  Md.  369;  Mercantile  Trust 
&  Dep.  Co.  V.  Brown,  71  Md.  186. 

=  Parker  v.  Glover,  42  N.  J.  Eq.  5m;  Irvin  v.  Clark,  98  N.  Car.  437;  Ballan- 
tine  «.  Wood,  42  N.  J.  Eq.  552;  Cowles  ».  Cowles,  56  Conn.  240;  Lechmere  v. 
Loyd,  18  Cli.  D.  524;  GoodvicU  v.  Pearce,  83  Ga.  781;  Farnam  v.  Parnam,  53 
Conn.  261;  Farrow  ®.  Farrow,  12  S.  Car.  168;  Gourdin  v.  Deas,  27  S.  Car. 
479;  Stonebraker  v.  Zollikoffer,  52  Md.  154;  Surdam  v.  Cornell,  116  N.  Y.  305; 
Mellicamp  ».  Mellicamp,  28  S.  Car.  125;  Coursey  ».  Davis,  46  Pa.  St.  25;  Doe 
«.  CoQsidine,  6  Wall.  (U.  S.)  475. 

^Dwight  V.  Eastman,  63  Vt.  398;  Acken  v.  Osborne,  45  N.  J.  Eq.  377.  Com- 
pare Johnes  ®.  Beers,  57  Conn. 295;  Kansas  City  Land  Co.  v.  Hill,  87  Tenn.  589. 

*Doe  V.  Considine,  6  Wall.  (U.  S.)  475;  Doe  v.  Perryn,  3  Term  R.  484. 

'  1  Prest.  on  Est.  94;  Chadock  v.  Cowley,  Cro.  Jac.  695;  a  Bl.  Com'.  381;  Co. 
Liu.  195b. 
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sons  as  joint  tenants  and  any  one  of  the  members  survive 
the  testator,  there  will  be  no  lapse  although  some  of  the 
joint  devisees  may  die  before  the  testator,  the  share  of  the 
deceased  joint  tenant  going  to  the  survivors.  The  same 
consequence  follows  where  the  bequest  to  any  joint  tenant 
fails  for  any  other  cause.'  A  deed  in  such  case  is  a  cove- 
nant to  stand  seised  to  uses  and  its  effect  is  to  transfer  the 
use  to  the  donees  in  fee,  and  upon  the  death  of  one  to  shift 
the  use  of  his  parcel  of  the  land  to  the  others  as  his  heirs." 

Cross  remainders  may  arise  in  a  will  by  implication;  in  a 
deed  only  by  express  terms."  If  the  grantor  or  testator 
does  not  show  an  intention  that  the  transfer  of  one  co- 
tenant's  share  to  the  survivor  shall  carry  whatever  interest 
may  have  become  vested  in  him  through  the  previous 
death  of  some  other  co-tenant,  upon  his  death  his  original 
share  of  the  estate  will  go  to  the  survivors,  but  the  share 
which  came  to  him  in  remainder  on  the  death  of  some 
other  co-tenant  will  pass  to  his  heirs  at  law  as  an  estate  of 
inheritance. ' 

Cross  remainders  may  be  vested  or  contingent,  and  may 
be  made  to  vest  at  any  time,  provided  the  contingency  is 
not  -to  happen  after  the  termination  of  the  particular  es- 
tate, and  are  not  too  remote. ' 

This  doctrine  of  cross  remainders  arose  in  England, 
mostly  in  cases  where  an  estate  had  been  given  to  two  and 
the  heirs  of  their  body,  and  in  default  of  issue,  then  over 
to  the  grantor's  right  heirs.  The  question  arose  whether 
the  testator  intended  that  there  should  be  an  entire  failure 
of  issue  as  to  both  of  the  original  grantees  before  the  right 
heir  should  be  entitled  to  anything;  or  whether,  in  case 
there  was  a  failure  of  issue  as  to  either  one,  the  right  heir 
should  at  least  become  entitled  to  that  share,    the  other 

'PrescottK.  Prescott,  7  Met.  (Mass.)  141;  Loring  v.  Coolidge,  99  Mass.  191; 
Dow  V.  Doyle,  103  Mass.  489;  May's  Appeal,  41  Pa.  St.  513;  Martin  u.  Lacliasse, 
47  Mo.  591;  Rockwell  v.  Swift,  59  Conn.  289. 

2  Rowland  v.  Rowland,  93  N.  Car.  314;  2  Bl.  Com.  334;  Smith  v.  Brisson,  90 
TSr.  Car.  284;  Dana  ».  Murray,  123  N.  Y.  604. 

3Co.  Litt.  195b;  Fenby  v.  Johnson,  31  Md.  117;  Halls.  Priest,  6  Gray  (Mass.), 
18;  Watson  «.  Foxon,  3  East,  36. 

oMcGee  V.  Hall,  26  S.  Car.  179;  Co.  Litt.  195b. 

»  Seaward  «.  Willock,  5  East,  206;  Wood  «.  Griffin,  46  N.  H.  235. 


§  1002]  ESTATES  OF  BEMAINDEB.  1009 

share  remaining  with  the  children  of  the  one  leaving  children ; 
or  whether,  in  case  one  died  leaving  issue,  and  the  other 
died  leaving  no  issue,  the  whole  estate  was  intended  to  re- 
main with  said  issue,  by  way  of  cross  remainder,  postpon- 
ing the  ultimate  gift  to  the  right  heir.  It  was  in  the  latter 
class  of  cases  that  this  doctrine  of  cross  remainders  arose, 
and  it  depended  entirely  upon  the  intention  of  the  testator, 
the  turning  point  being  whether  he  intended  the  entire  es- 
tate to  pass  to  the  right  heir  as  a  whole,  upon  failure  of 
issue  as  to  both  grantees,  or  that  this  ultimate  gift  should 
take  effect  in  whole  or  in  part,  as  either  one  or  both  died 
without  issue.  This  doctrine  of  cross  remainders  at  first 
was  confined  to  estates  given  to  two  only.  In  later  cases  it 
has  been  extended  to  three  or  more.' 

§  1002.  Devisee  with  ABSOLuiic  Power  of  Alienation. — 
If  the  first  devisee  has  the  power  by  the  terms  of  the  will 
to  dispose  of  the  property,  he  must  be  considered  the  abso- 
lute owner,  and  any  limitation  over  is  void  for  repugnancy.' 
There  is  one  exception  to  this  rule,  and  that  is  where  the  testa- 
tor gives  to  the  first  taker  an  estate  for  life  only  by  certain 
and  expressed  words  annexed  to  the  power  of  disposal.  In 
that  particular  and  special  case  the  devisee  for  life  will  not 
take  an  estate  in  fee.  °  But  when  the  provision  is  that  the 
devisee  may  enjoy  such  property  fully  and  absolutely,  with- 
out restriction  of  any  kind,  and  have  full  power  to  alienate, 
convert  and  dispose  of  it  as  to  him  seems  best,  such  a  de- 
vise carries  a  fee,*  and  a  devise  ever  to  the  devisee's  children 
is  void."  It  can  neither  be  sustained  as  a  contingent  re- 
mainder, for  such  an  estate  cannot  be  limited  upon  a  fee 

■  Gordon  v.  Gordon,  33  S.  Car.  563. 

'Rona  V.  Meier,  47  Iowa,  607;  Flinn  ii.  Davis,  18  Ala.  133;  Jackson  v.  Bull, 
10  Johns.  (N.  T.)  19;  Ide  «.  Ide,  5  Mass.  500;  Norris  «.  Hensley,  37  Cal.  439; 
Giles  ®.  Anslow,  128  111.  187;  Hale  ».  Marsh,  100  Mass.  468;  McKenzie's  Appeal, 
41  Conn.  607;  Eamsdell  v.  Ramsdell,  21  Me.  288. 

3  Jackson  v.  Robins,  16  Johns.  (N.  Y.l  537,  588;  Walker  v.  Pritchard. 
131  111.  231;  Ducker  v.  Burnham,  146  111.  9;  Burleigh  «.  Clough,  53  N.  H. 
267. 

<  Borden  ®.  Downey,  35  N.  J.  L.  74;  36  N.  J.  L.  460;  Cantine  v.  Brown,  46 
N.  J.  L.  599. 

''McClellan  v.  Larchar,  45  N.  J.  Eq.  17;  Rondenfels  v.  Schumann,  45  N.  J. 
Eq.  383. 
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simple,'  nor  as  an  executory  devise,  because  such  a  devise 
cannot  be  defeated  by  the  alteration  of  the  estate  after 
which  it  is  limited.' 

§  1003.  Conveyance. — At  common  law,  before  the  con- 
tingency happened,  contingent  remainders  could  not  be 
conveyed,  except  by  way  of  estoppel;  yet  they  were  assign- 
able in  equity.  Under  the  statutes  of  the  various  States,  if 
the  person  who  is  to  take  the  estate  is  ascertained,  he  has  a 
vested  interest  in  a  contingent  remainder,  which  may  be 
alienated  by  deed.  When  the  person  is  ascertained  who  is 
to  take  the  remainder  when  it  becomes  vested,  and  he  dies, 
it  will  pass  to  his  heirs,  or  may  be  devised  by  him.  It 
might  always  have  been  released  by  him  to  the  reversioner. 
And  where  there  is  a  remainder  to  heirs,  though  contingent, 
it  is  assignable,  it  appearing  that  there  were  heirs  living  at 
the  time.'  So  an  attempted  conveyance  by  deed  will  pass 
the  estate  by  estoppel.'  When,  however,  the  contingency 
is  not  in  reference  to  the  person  who  is  to  take  but  to  the 
event  upon  which  he  is  to  take,  the  remainderman  may 
grant  his  interest,  and  the  grantee  will  takts  subject  to  the 
contingency.'  And  it  is  held  that  it  is  immaterial  whether 
the  donee's  interest  in  the  property  is  vested  or  contingent, 
for  it  is  liable  for  his  debts,  °  and  may  pass  to  the  assignee  in 
insolvency,'  or  descend  to  the  heirs.* 

In  Michigan,  Minnesota,  New  York,  and  Wisconsin, 
expectant  estates  are  descendible,  devisable,  and  alienable, 
in  the  same  manner  as  estates  in  possession.  In  Maine 
and  Massachusetts,  when  any  contingent  remainder  is  so 
limited  to  any  person  that  in  case  of  his  death  the  estate 
would  descend  to  his  heirs  in  fee  simple,  such  person  may, 
before  the  happening  of  the  contingency,  sell,  assign,  or 

1  McClellan  ».  Larchar,  45  N.  J.  Eq.  17. 

■■'  Armstrong  v.  Kent,  31  K.  J.  L.  509. 

3  Putnam  ®.  Story,  133  Mass.  305. 

••Robertson  v.  Wilson,  38  N.  H.  48. 

^Keiiyon  v.  See,  94  N.  T.  563. 

« Drake  f.  Brown,  68  Pa.  St.  333;  White  v.  McPheeters,  75  Mo.  386;  Bar- 
tholomew 1).  Muzzy,  61  Coun.  887. 

'  Belclier  v.  Burnett,  136  Mass.  330. 

s  Chess's  Appeal,  87  Pa.  St.  363;  King  v.  Scoggin,  93  N.  Car.  99;  Buck  v. 
lantz,  49  Md.  439. 
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devise  the  premises,  subject  to  the  contingency.  Where 
lands  are  held  by  one  person  for  life,  and  with  a  vested 
remainder  in  tail  to  another,  the  tenant  and  remainder- 
man may  together  convey  the  same  in  fee  simple.  In 
Alabama  no  estate  in  lands  can  be  created  by  way  of  a  con- 
tingent remainder,  but  every  estate  created  by  will  or  deed, 
which  might  have  taken  effect  as  a  contingent  remainder 
or  executory  devise,  has  the  properties  and  effect  as  an 
executory  devise. 

One  great  opposition  to  contingent  remainders  is  that 
they  violate  the  rule  against  perpetuities,  and  that,  like 
executory  devises,  they  should  be  so  limited  as  to  take  effect, 
if  at  all,  within  a  life  or  lives  in  being,  and  twenty-one 
years.     This  rule  has  been  applied  in  some  States.' 

In  Alabama,  Arkansas,  California,  Georgia,  Illinois, 
Indiana,  Iowa,.  Kentucky,  Michigan,  Minnesota,  Missis- 
sippi, Missouri,  Nebraska,  New  York,  North  Dakota,  South 
Dakota,  Texas,  Vermont,  Virginia,  West  Virginia,  and 
Wisconsin  a  legal  estate  may  be  created  by  deed  to  com- 
mence in  the  future,  without  a  preceding  estate  to  sup- 
port it;  hence,  a  future  estate  may  be  disposed  of  in  such 
manner,  that  it  is  to  vest  in  the  purchaser  at  some  future 
day,  and  in  the  meanwhile  remain  vested  in  the  original 
remainderman. 

All  contingent  estates  of  inheritance,  or  possibilities  cou- 
pled with  an  interest,  where  the  person  who  is  to  take  is 
certain,  may  be  conveyed  or  devised  before  the  contin- 
gency on  which  they  depend  happens,  provided  the  person 
who  is  to  take  is  certain."  This  is  now  estabhshed — though 
there  are  old  opinions  to  the  contrary — that  contingent  and 
executory  estates  and  possibilities,  accompanied  by  an  inter- 
est, are  descendible  to  the  heir,  or  transmissible  to  the 
representatives  of  a  person  dying,  or  may  be  granted, 
assigned,  or  devised  by  him,  before  the  contingency  upon 
which  they  depend  takes  effect.' 

'Levering  v.  Lovering,  129  Mass.  97;  Hills  v.  Simonds,  125  Mass.  536;  Otia 
V.  McLellan,  13  Allen  (Mass.),  339;  Heald  v.  Heald,  56  Md.  300. 

'Havens  v.  Sea  Shore  Land  Co.  47  N.  J.  Eq.  365;  Ackerman  v.  Vreeland,  1 
McCart.  (N.  J.)  23,  29;  Pnrefoy  v.  Rogers,  SSaund.  388. 

*  Moore  v.  Rake,  2  Dutch.  (N.  J.)  .593;  Godman  v.  Simmons,  113  Mo.  132; 
Havens  ».  Sea  ShoreLandCo.,  47  N.  J.  Bq.  365;  Young  «.  Young,  89  Va.  675; 
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The  doctrine  that  contingent  interest  in  real  estate  can- 
not be  conveyed  by  law  is  one  of  the  relics  of  the  ancient 
feudal  system,  and  is  in  conflict  with  the  policy  of  the 
American  law  and  institutions;  such  a  law  is  also  out  of 
harmony  with  the  general  aflBrraative  statutes  of  convey- 
ances of  the  several  States.  It  is  certainly  remarkable  that 
an  American  citizen  can  have  an  interest  in  land  which  he 
cannot  convey.  This  doctrine  of  feudal  times  that  contin- 
gent remainders  are  inalienable  is  not  consonant  with  the 
spirit  and  genius  of  our  institutitions,  because  it  prohibits 
a  citizen  from  transferring  an  interest  in  land. 

And  in  those  States  where  this  feudal  relic  is  still  recog- 
nized to  a  certain  extent  the  courts  hold  that  a  conveyance 
of  a  contingent  remainder  at  law  by  warranty  deed  acts  by 
way  of  estoppel  and,  therefore,  the  grantor  is  barred  to 
claim  the  estate  when  vested  as  against  the  grantee. ' 

When  contingent  estates  are  sold,  they  are  subject  to  the 
contingency- by  which  they  may  be  defeated.'  And  it  fol- 
lows that  when  such  estates  are  held  by  infants  the  estates 
may  be  sold  by  their  guardian  under  the  direction  of  a 
court  of  chancery.  ° 

§  1004.  Eights  of  Eemainderman. — The  tenant  of  the 
life  estate  making  permanent  and  valuable  improvements, 
can  have  no  claim  upon  the  remainderman  for  reimburse- 
ment. The  improvements  are  made  upon  his  own  estate 
for  its  better  enjoyment  by  him,  and  presumably  with  full 
knowledge  of  the  right  in  the  remainderman  to  the  entire 
estate  with  all  its  improvements  upon  the  termination  of 
the  life  estate.  The  life  tenant,  in  making  improvements, 
does  not  expend  his  money. for  another's  use  and  advant- 

Lockland  v.  Nevins,  3  Mo.  App.  335;  Nutter  v.  Russell,  8  Met.'  (Ky.)  163; 
Jacob  V.  Howard  (Ky.),  23  S.  W.  Rep.  332.  Compare  Stewart  e.  Neely,  13» 
Pa.  St.  309;  Robertson  ■e.  Wilson,  38  N.  H.  48. 

'  Walton  V.  FoUansbee,  131  111.  147;  Stewart  «.  Neely,  139  Pa.  St.  309;  Rob- 
ertson v.  Wilson,  38  N.  H.  48;  Watson  v.  Dodd,  68  N.  Car.  528;  Watson  v. 
Smith,  110  N.  Car.  6;  Foster  v.  Hackett,  112  N.  Car.  546;  Faulkner  ».  Davis, 
18  Gratt.  (Va.)  674;  Gregory  v.  Peoples,  80  Va.  355;  Raines  ii.  Walker,  77  Va, 
92;  Burtners  ».  Keran,  34  Gratt.  (Va.)  43. 

'L'Etourneau  v.  Henquenet,  89  Mich.  428. 

'Hovey  «.  Nellis,  98  Mich.  374;  Dodge  v.  Stevens,  105  N.  Y.  585;  Jenkins 
«.  Fahey,  73  N.  Y.  355. 
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age,  but  for  his  own.  It  would  be  as  plausible  to  insist 
upon  the  payment  of  rents  by  the  life  tenant  when  he 
demands  the  value  of  the  improvements  he  has  made  upon 
the  property.  Hence,  the  life  tenant  cannot  erect  improve- 
ments on  the  land  and,  at  the  termination  of  the  life  estate, 
make  them  chargeable  to  the  remainderman.  And  the 
remainderman  is  not  estopped  from  claiming  them  though 
he  knew  that  the  life  tenant  was  erecting  them."  Nor  can 
the  life  tenant  permit  the  estate  to  be  sold  for  taxes  and 
then  buy  it  in,  thereby  defeating  the  estate  of  the  remain- 
derman;" for  the  life  tenant  is  bound  to  pay  the  taxes  and 
keep  up  the  repairs."  The  liability,  as  a  rule,  is  limited  to 
the  income  received,  or  the  rental  value  of  the  property  in 
case  it  is  occupied  by  the  life  tenant.*  The  liability  h 
limited  to  the  rental  value  of  the  premises,  but  the  rents 
for  the  whole  term  of  his  estate  are  answerable  for  the 
payment  of  taxes  accruing  during  said  term." 

Taxes  on  real  estate  and  interest  accruing  on  an  encum- 
brance thereon,  stand  on  the  same  footing,  and  must  be 
paid  by  the  life  tenant." 

Some  difference  of  opinion  exists  whether  the  tenant  of 
a  subsequent  life  estate,  where  there  are  successive  estates 
for  life,  is  liable  for  the  default  of  a  former  tenant.  It  was 
held  that  the  rents  and  profits  are  to  be  applied  to  the  dis- 
charge of  the  arrears  of  interest  accruing  during  a  former, 
as  well  as  during  an  existing,  tenancy  for  Ufe,  and  remain- 
ing unpaid. '    But  this  doctrine  has  been  denied  and  is  not 

'  Wilson  v.  Parker  (Miss.),  14  South.  Rep.  264;  Stewart  v.  Matheny,  66 
Miss.  31;  Hagan  v.  Varney,  147  111.  281;  Caldwell  v.  Jacobs  (Ky.),  22  S.  W. 
Eep.  436;  Creutz  ®  Heil.  89  Ky.  429. 

2  Hagan  v.  Varney,  147  111.  281;  Pruitt  v.  Holly,  73  Ala.  369.  See  also,Tocum 
■».  Zahner,  162  Pa.  St.  468. 

8 Bone  v.  Tyrrell,  113  Mo.  175;  Cooper  v.  Holmes,  71  Md.  20;  Jenks  v.  Hor- 
ton,  96  Mich.  13;  Smith  v.  Blindbury,  66  Mich.  819;  Duvall  v.  Perkins,  77  Md. 
582. 

*  Kensington  v.  Bouverie,  7  De  G.  M.  &  Q.  134;  7  H.  L.  Cas.  557;  Murch  ». 
Manuf.  Co.,  47  N.  J.  Eq.  193. 

'Murch  ®.  Manuf.  Co.,  47  N.  J.  Eq.  193;  Caulfield  v.  Maguire,  2  Jones  &  La 
T.  141. 

sHolcombe  v.  Holcombe,  27  N.  J.  Eq.  473;  29  N.  J.  Eq.  597;  Pratt ».  Doug- 
las, 38  N.  J.  Eq.  516;  Thomas  v.  Thomas,  17  N.  J.  Eq.  856. 

'  Penhyn  v.  Hughes,  5  Ves.  99.  __ 
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followed.'  But  there  is  no  question  as  to  a  purchaser  from 
the  life  tenant.  He  stands  in  the  life  tenant's  shoes,  takes 
only  the  interest  which  the  life  tenant  had,  and  with  its 
liabilities, " 

The  life  tenant  is  bound  to  keep  th  e  premises  in  as  good 
repair  as  they  were  when  the  life  tenancy  began  ;  he  is 
bound  to  make  those  repairs  rendered  necessary  by  actual 
wear  and  tear;  to  renew  the  roof  and  repaint  when  re- 
quired to  prevent  decay.  ° 

If  injury  is  done  to  the  land  or  inheritance,  the  remain- 
derman has  his  action  against  the  wrong  doer."  And  for 
acts  of  waste  by  strangers  the  tenant  of  the  life  estate  may 
be  held  liable  to  the  remainderman  or  reversioner,  if  the 
waste  results  through  his  negligence  in  protecting  the 
estate  from  the  wrong  doer.' 

The  tenant  for  life  cannot  set  up  any  superior  title 
against  the  remainderman,  which  he  may  have  pur- 
chased.' 

The  statute  of  limitations  does  not  run  against  the  re- 
mainderman until  he  has  a  right  to  possession.'  He  can- 
not take  possession  against  the  life  tenant  who  is  in  right- 
ful possession.' 

'  Sharshaw  v.  Gibbs,  Kay,  333;  Canlfleld  v.  Maguire,  2  Jones  &  La  T.  141. 

^Moyer  «.  Hinman,  13  N.  Y.  180;  Osterman  v.  Baldwin,  6  Wall.  (U.  S.> 
116;  Polhemus  v.  Empson,  37  N.  J.  Eq.  190. 

3  Kearney  i).  Kearney,  17  N.  J.  Eq.  59;  17  N.  J.  Eq.  504;  In  re  Steele,  19. 
N.  J.  Eq.  120;  In  re  Heaton,  21  K.  J.  Eq.  333. 

••Thompson  e.  Railroad  Co.,  130  N.  Y.  360;  Chase  v.  Hazelton,  7  N.  H.  176; 
Brown  i>.  Bridges,  31  Iowa,  145. 

5  Yocum  ».  Zahner,  163  Pa.  St.  468;  Co.  Lltt.  54a;  Wood  v.  Griffln,  46  N. 
H.  337. 

«Co.  Litt.  sects.  453,  453;  Allen  v.  De  Groodt,  98  Mo.  159;  Varney  «. 
Stevens,  33  Me.  331;  Whitney  ».  Slater,  36  Minn.  103.  Compare  Fidelity,  etc. 
Deposit  Co.  V.  Dietz,  133  Pa.  St.  36. 

'Wilson  V.  Parker  (Miss.),  14  South.  Rep.  264;  Rohn  v.  Harris,  180  111.  531; 
Orthweiu  v.  Thomas,  137  111.  569. 

8  Sylvester  ».  Sylvester,  83  Me.  46. 
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Article  2. 

Contingent  Remainders. 

§  1005.  Definition.  §  1008.  Contingent  Remainders  With 

1 1006.  Classes    of    Contingent    Re-  Double  Aspect. 

raainders — Passing  of   Title.  §  1009.  Remoteness. 

§  1007.  Distinguished  from  an  Execu-  §  1010.  Destruction  of  Contingent  Re- 

tory  Devise.  mainders. 

§  1005.  Definition. — A  contingent  remainder  is  an  estate 
which  is  limited  to  take  effect  either  to  a  dubious  and  un- 
certain person,  or  upon  a  dubious  and  uncertain  event,  by 
which  no  present  or  particular  interest  passes  to  the  re- 
mainderman; hence,  the  particular  estate  may  chance  to  be 
determined  and  the  remainder  never  take  effect.'  It  is  a  re- 
mainder limited  so  as  to  depend  upon  an  event  or  condition 
which  may  never  happen  or  be  performed,  or  which  may 
not  happen  or  be  performed  till  after  the  determination  of 
the  preceding  estate."  The  contingency  on  which  the  re- 
mainder is  made  to  depend,  must  be  a  common,  or  near 
possibility,  as  death,  or  death  without  issue  or  coverture. 
If  it  be  founded  on  a  remote  possibility,  as  a  remainder  to 
a  corporation  not  then  in  being,  or  to  the  heirs  of  a  person 
not  then  in  being,  which  the  law  terms  a  possibility  upon 
a  possibility,  the  remainder  is  void." 

It  is  probable  that  contingent  remainders  existed  in  very 
early  times,  though  it  has  been  held  that  there  is  no  record 
of  a  valid  contingent  remainder  until  the  reign  of  Henry  VI. 

Contingent  or  executory  remainders  are  when  the  estate 
in  remainder  is  limited  to  take  effect  either  to  a  dubious, 
person  or  upon  a  dubious  and  uncertain  event.  Such  a  re- 
mainder is  limited  so  as  to  depend  on  an  event  or  condition 
which  is  dubious  and  uncertain,  and  may  never  happen  or 
be  performed,  or  will  not  until  the  termination  of  the  par- 
ticular estate.  It  is  not  the  uncertainty  of  the  enjoyment 
infuturo,  but  uncertainty  of  the  right  of  that  enjoyment 
which  makes  the  difference  between  a  vested  and  a  contin- 

'  2  Bl.  Com.  169. 

^Fearne  on  Cont.  Rem.  3;  1  Prest.  on  Est.  71,  74. 

3  Mayor  v.  Alford,  Cro.  Car.  576;  Cholmly's  Case,  3  Co.  31,  v 
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gent  remainder."  The  interest  may  be  contingent  because 
it  is  limited  to  a  person  not  in  esse,  as  a  child  before  it  is 
born,  and  in  that  case  the  interest  cannot  vest  till  the  per- 
son to  whom  it  is  limited  shall  be  born;  or,  second,  because 
the  person  though  born,  is  not  ascertained,  as,  the  survivor 
of  several  persons,  or  the  heirs  of  a  person  who  is  living, 
or  a  class  of  persons  who  shall  attain  the  age  of  twenty- 
one,  or  the  like.'  Thus,  a  trust  created  for  the  use  of  the 
settler  during  life,  with  a  provision  that  upon  his  death  the 
trustees  shall  convey  to  his  children,  if  he  leaves  any,  the 
children  will  take  a  contingent  remainder.'  Among  con- 
tingent remainders  are  those  in  which  both  the  title  and 
possession  are  postponed  until  the  happening  of  some  un- 
certain event,  or  where  it  is  to  vest  upon  an  event  certain. 
Ordinarily,  when  the  remainder  is  limited  to  a  class,  some 
of  whom  are  in  in  esse,  the  remainder  will  be  held  to  be 
vested,  liable,  however,  to  open  and  let  in  those  born  dur- 
ing the  continuance  of  the  particular  estate  and  falling 
within  the  class.  The  general  rule  is,  that  a  remainder  is 
contingent  if  the  persons  who  are  to  take  are  not  in  esse, 
or  are  not  definitely  ascertained.*  The  contingent  event, 
upon  the  happening  of  which  the  remainder  is  to  vest  must 
not  be  illegal  or  against  good  morals,  or  the  remainder  will 
be  void.  And  a  remainder  cannot  be  limited  after  an  es- 
tate upon  condition,  to  take  effect  upon  condition  broken, 
even  if  the  estate  upon  condition  is  less  than  a  fee.° 

A  contingent  remainder  must  not  abridge  the  particular 
estate,  so  as  to  defeat  it  before  its  natural  termination.  In 
Indiana,  Minnesota,  and  Wisconsin,  under  statutes,  con- 
tingent remainders  may  be  limited,  which  in  vesting 
abridge  the  particular  estate  which  support  them.  In  New 
York  an  conditional  limitations  are  made  legal  estates,  and 
a  limitation  to  take  effect  in  abridging  the  particular  estate 
is  a  legal  estate,  although  it  is  not  a  contingent  remainder. 

'  Temple  v.  Scott,  143  111.  290;  L'Etoureneau  «.  Henquenet,  89  Mich.  428. 

'  1  Prest.  on  Est.  77;  Cheney  v.  Teese,  108  HI.  482;  McCartney  v.  Osburn, 
118  lU.  421;  Kingman  v.  Harmon,  131  111.  171. 

'  Loring  v.  Eliot,  16  Gray  (Mass.),  574.  See,  also,  Bailey  ■».  Hoppin,  12  R.  I. 
560;  Smith  v.  Bice,  130  Mass.  441. 

<  Bates  V.  Gillett,  132  111.  287. 

»  Green  v.  Hewitt,  97  111.  113;  Church  v.  Grant,  3  Gray  (Mass.),  149. 
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No  remainder  will  be  construed  to  be  contingent  which, 
consistently  with  the  intention,  may  be  deemed  vested. ' 

In  CaUfornia,  Indiana,  Michigan,  Minnesota,  New  York, 
North  Dakota,  South  Dakota  and  Wisconsin  any  contin- 
gent remainder  is  valid,  if  it  would  be  valid  as  a  condi- 
tional limitation.  In  Alabama  contingent  remainders  are 
abolished,  but  any  estate  may  be  created  by  deed  or  will 
to  take  effect  as  an  executory  devise.  In  Indiana  and 
Tennessee  a  contingent  remainder  of  freehold  may  be 
created  expectant  upon  the  determination  of  a  term  of 
years. 

The  better  opinion  is  that  a  contingent  remainderman 
can  maintain  a  bill  in  equity  to  restrain  wastes'  But  he 
cannot  sue  at  law  until  his  interest  becomes  vested." 

§  1006.  Classes  op  Contingent  Eemainders — Passing  of 
Title. — Mr.  Fearne  makes  four  classes  of  contingent  re- 
mainders: 1.  Where  the  remainder  depends  on  a  contin- 
gent determination  of  the  preceding  estate,  and  it  remains 
uncertain  whether  the  use  or  estate  Umited  in  futuro 
wiU  ever  vest.  2.  Where  the  contingency,  on  which  the 
remainder  is  to  take  effect,  is  dependent  on  the  determina- 
tion of  the  preceding  estate,  and  must  precede  the  remain- 
der. 3.  Where  the  condition  upon  which  the  remainder  is 
limited  is  certain  in  event,  but  the  determination  of  the 
particular  estate  may  happen  before  it.  4.  Where  the  per- 
son to  whom  the  remainder  is  Umited  is  not  ascertained,  or 
not  in  being.' 

But  this  classification  is  not  accepted  by  the  courts.  It 
is  claimed  with  reason  that  there  are  but  two  classes  of 
contingent  remainders:  1.  Where  the  person  to  whom  the 
remainder  is  Hmited  is  not  in  esse.  2.  Where  the  com- 
mencement of  the  remainder  depends  on  some  matter  col- 
lateral to  the  determination  of  the  particular  estate. "  The 
definition  by  Blackstone  is  the  most  tenable:    1.  Remain- 

'  McArthur  v.  Scott,  113  U.  S.  340. 
« Cowerd  s,  Meyers,  99  N.  Car.  198. 
»Sager  v.  Galloway,  113  Pa.  St.  500. 
*  Fearne  on  Cent.  Rem.  3-6;  Boraston's  Case,  3  Co.  19. 
*Parkhurst  v.  Smith,  Willes,  337,  338. 
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ders  limited  to  take  effect  either  to  a  dubious  and  uncertain 
person;  2.  or  upon  a  dubious  and  uncertain  event.' 

Where  a  contingent  remainder  is  created  by  deed,  the 
title  remains  in  the  grantor  until  the  contingency  happens. 
If  it  never  happens  the  title  remains  in  the  grantor  and  at 
his  death  passes  to  his  heirs.  The  title  must  remain  in  the 
gi-autor  as  there  is  no  one  to  receive  it.'  Hence,  where  one 
conveys  land  to  his  son  for  life,  remainder  in  fee  simple  to 
belong  to  the  son's  children,  the  remainder  is  contingent 
until  the  son  has  children,  and  the  title  thereto  remains  in 
the  grantor  and  passes  on  his  death  to  his  heirs,  the  son 
not  having  in  the  meantime,  any  children.' 

§  1007.  Distinguished  from  an  Executory  Devise. — 
An  executory  devise  differs  from  a  contingent  remainder 
in  this:  1.  A  contingent  remainder  may  be  created  by  any 
mode  of  conveyance;  and  executory  devise  only  by  will. 
2.  An  executory  devise  respects  personal  estate  as  well  as 
real.  3.  A  contingent  remainder  is  a  future  estate  which 
waits  for  and  depends  on  the  determination  of  the  estate 
which  precedes  it.  An  executory  devise  arises  when  its 
tinae  comes  as  of  its  own  strength,  and  depends  not  for 
protection  on  any  prior  estate,  but  on  the  contrary,  often 
puts  an  end  to  any  prior  estate  which  may  be  subsisting. 
4.  A  contingent  remainder  is  liable  to  be  destroyed  until 
it  becomes  vested,  while  an  executory  devise  is  inde- 
structible.* 

An  executory  devise  is  such  a  limitation  of  a  future  estate 
or  interest  in  lands  as  the  law  admits  in  the  case  of  a  will, 
though  contrary  to  the  rules  of  limitation  in  conveyances 
at  common  law."  A  testamentary  disposition  will  never  be 
construed  to  be  an  executory  devise  if  it  is  possible  to  give 
it  effect  as  a  remainder."  No  limitation  will  be  construed 
as  an  executory  interest  which  would  have  been  good  in 

■a  Bl.  Com.  169;  Haward  v.  Peavey,  138  111.  439. 
5  Herbert  9.  Herbert,  85  Ky.  147. 

8  Coots  D.  Tewell  (Ky.),  35  S.W.  Rep.  597.    See,  also,  Chaplin  v.  Crow,  147 
lU.  31SI. 
■•Dart  on  Vend.  303. 
'  Fearne  on  Cent.  Rem.  386. 
« Watson  V.  Smith,  110  N.  Car.  6. 
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its  inception  as  a  remainder;  and  if  it  has  once  taken  effect 
as  a  remainder  it  cannot  afterwards  be  construed  as  an  ex- 
ecutory interest  in  order  to  preserve  it  from  destruction. ' 

§  1008.  Contingent  Remainder  with  Double  Aspect. — 
Although  a  fee  cannot  be  predicated,at  common  law  in  con- 
veyance, on  a  fee,  yet  two  or  more  severed  contingent  fees 
may  be  limited  merely  as  substitutes  or  alternatives  one 
for  the  other,  and  not  to  interfere,  but  so  that  one  only 
shall  take  effect,  and  every  subsequent  limitation  be  a  dis- 
position substituted  in  the  place  of  the  former  if  the  former 
should  fail  of  effect.'  This  kind  of  alternative  limitation  is 
termed  a  contingency  with  a  double  aspect.' 

Thus  where  a  testator  devises  his  estate  to  his  grandson 
for  life,  remainder  in  fee  to  such  grandson's  children  living 
at  his  death  if  they  arrive  at  lawful  age  or  left  issue,  but  if 
none  of  them  should  have  issue  or  survive  at  lawful  age, 
then  to  the  children  of  the  testator's  sons  in  fee,  this  will 
create  a  contingent  remainder  with  a  double  aspect  and  not 
an  executory  devise.* 

§  1009.  Eemoteness. — The  question  of  remoteness  is  to  be 
determined  with  regard  to  possible  events,  and  not  to  those 
which  actually  occur.  If,  therefore,  the  limitation  is  to 
such  persons,  or  upon  such  events,  that  it  may  extend  be- 
yond the  allowed  limit,  the  devise  will  be  void  for  remote- 
ness, notwithstanding  the  fact  that  it  may  or  does  occur 
within  the  limits  allowed  by  law.'  Where  trusts  are  sepa- 
rable, those  only  are  avoided  which  are  too  remote." 

There  is  no  objection  on  the  ground  of  remoteness  to  a 
gift  to  unborn  children  for  life,  and  then  to  an  ascertained 
person,  provided  the  vesting  of  the  estate  in  the  latter  is  not 

'  Challis  on  Real  Prop.  95,  98;  Wilson  on  Uses,  149. 

"Fearne  on  Con.  Lira.  373. 

'  Luddington  v.  Kime,  1  Ld.  Raym.  303;  Herbert  v.  Selby,  2  Barn.  &  Cr. 
926;  Waddell  v.  Rattew,  5  Rawle  (Pa.),  231;  Taylor  «.  Taylor,  63  Pa.  St. 
481. 

"Demill^.  Reid,  71  Md.  175;  Beckley  v.  Lefflngwell,  57  Conn.  163.  See, 
also,  Myar  v  Snow,  49  Ark.  125;  Davis  v.  Williams,  85  Tenn.  646. 

'Church  ».  Grant,  3  Gray  (Mass.),  143;  Hodson  v.  Ball,  14  Sim.  558. 

'Post  D.  Hover,  33  N.  Y.  593;  Ackerman  d.  Vreeland,  1  McCart.  (N.  J.)  23, 
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postponed  too  long.'  But  there  can  be  no  limitation  to  the 
unborn  child  of  an  unborn  person,  where  the  latter  is  to 
take  the  preceding  remainder.'  And  when  the  testator  at- 
tempts to  give  a  life  estate  to  an  unborn  person,  with  re- 
mainder in  tail  to  his  children,  the  courts  will  construe  the 
estate  to  the  unborn  person  to  be  a  fee  tail,  instead  of  declar- 
ing void  the  remainder  in  tail  to  his  children;"  but  this 
limitation  would  be  void  in  a  deed. 

Where  two  contingent  remainders  are  limited  as  substi- 
tutes—but alternatives,  one  to  take  effect  if  the  other  does 
not— the  fact  that  the  contingency  on  which  one  is  to  take 
effect  is  too  remote,  does  not  affect  the  validity  of  the 
other." 

§  1010.  Destruction  op  Contingent  Remainders.— If 
the  particular  estate  is  destroyed  or  determines  before  the 
contingency  happens  on  which  the  expectant  estate  de- 
pended, and  leaves  no  right  of  entry,  the  remainder  is 
defeated.'  But  the  alteration  in  the  particular  estate  must 
amount  to  an  alteration  in  its  quantity,  and  not  merely  in 
quality.' 

Whenever  the  particular  estate  and  the  remainder 
become  united  in  one  person  at  the  same  time,  they  become 
one  estate,  merged  in  the  remainder.'  If  the  particular 
estate  and  contingent  remainder  are  created  by  a  devise, 
and  the  reversion  descends  to  the  tenant  of  the  particular 
estate,  as  the  heir  of  the  testator,  there  can  be  no  merger, 
as  it  would  destroy  the  expressed  intention  of  the  testator 
to  give  a  contingent  remainder  to  a  person  other  than  his 

'  Loring  v.  Blake,  98  Mass.  353;  Evans  B.Walker,  3  Ch.  D.  211;  In  re  Roberts, 
19  Ch.  D.  530;  Seaver  v.  Fitzgerald,  141  Mass.  401;  Farnam  «.  Farnam,  53 
•Conn.  261. 

5  Jackson  v.  Brown,  13  Wend.  (N.  T.)  442;  Hay  v.  Coventry,  8  Term  R.  86; 
Cole  V.  Sewell,  3  H.  L.  Cas.  186. 

^  Dorr  V.  Lovering,  147  Mass.  530;  Monypenny  v,  Bering,  16  Mees.  &  Wels. 
438;  Jackson  v.  Brown,  13  Wend.  (N.  Y.)  437. 

^  Walker  v.  Lewis  (Va.),  19  S.  E.  Rep.  358. 

^2  Bl.  Com.  171;  Archer's  Case,  1  Co.  66b;  Doe  «.  Gatacre,  5  Bing.  N".  C. 
j346;  4  Kent's  Com.  353. 

'Fearne  on  Cont.  Rem.  436;  Harrison  v.  Belsey,  T.  Raym.  413;  Purefoy  v. 
Rogers,  3  Lev.  39;  Chudleigh's  Case,  1  Co.  130,  137b. 

'  Purefoy  v.  Rogers,  3  Sauud,  386. 


§  1010]  ESTATES  OF  REMAINDER.  1021 

heir.  However,  if  the  tenant  in  such  case  afterwards 
acquires  the  reversion  by  purchase,  or  by  descent  from  the 
heir  of  the  testator,  a  merger  will  follow  as  in  any  other 
case,  and  the  contingent  remainder  will  be  defeated.' 

There  is  a  distinction  between  those  wrongful  convey- 
ances at  common  law  which  act  on  the  possession,  and 
those  innocent  conveyances  which  do  not;  and,  therefore, 
a  conveyance  of  a  thing  lying  in  grant  does  not  bar  a  con- 
tingent remainder.  Nor  do  conveyances  which  derive 
their  operation  from  the  statute  of  uses,  as  a  bargain  and 
sale,  lease  and  release,  and  covenant  to  stand  seised,  bar 
contingent  remainders,  for  none  of  them  pass  any  greater 
estate  than  the  grantor  may  lawfully  convey."  But  in  case 
of  conveyance  by  feoffment  of  the  fee  by  the  life  tenant, 
he  lost  his  estate  and  conveyed  nothing  to  the  feffee;  the 
particular  estate  being  thus  destroyed,  the  contingent 
remainder  was  defeated.' 

In  Alabama,  California,  Georgia,  Kentucky,  Indiana, 
Maine,  Massachusetts,  Michigan,  Minnesota,  Mississippi, 
Missouri,  New  York,  North  Dakota,  South  Carolina,  South 
Dakota,  Texas,  Virginia,  West  Virgina,  Wisconsin,  and  Eng- 
land, statutes  have  been  passed  providing  that  no  alienation 
or  other  act  of  the  tenant  of  the  particular  estate  shall  defeat 
the  contingent  remainder  before  the  happening  of  the  con- 
tingency, on  which  the  vesting  of  the  remainder  is  made  to 
depend.  And  in  these  States  the  disseisin  of  the  tenant  of  the 
particular  estate  will  not  defeat  the  contingent  remainder. 

A  contingent  remainder  cannot  be  made  to  vest  upon 
a  breach  of  a  condition  of  a  particular  estate  upon  condi- 
tion ;  because  an  entry  by  the  reversioner  upon  breach  destroys 
the  particular  estate  and  thus  defeats  the  remainder." 

Though  a  right  of  entry,  even  after  the  particular  tenant 
is  disseised,  will  support  a  contingent  remainder,  yet  when 
once  the  right  of  entry  is  gone,  this  destroys  it  absolutely, 
and  a  new  title  of  entry  will  not  restore  the  remainder. 

'  Fearne  on  Cont.  Rem.  340. 
«Litt.  sect.  600;  Thompson  «.  Leach,  2  Salk.  576. 
'  Archer's  Case,  1  Co.  66b. 

^Cogan  v.  Cogan,  Cro.  Eliz,  360;  Co.  Litt.  sect.  247;  2  Bl.  Com.  135;  Cruise's- 
Dig.  c.  33,  sect.  30;  Williams  ».  Angell,  7  R.  I.  145,  153. 
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Hence,  if  a  tenant  for  life,  with  contingent  remainder  over, 
makes  a  feoffment  in  fee,  upon  condition,  and  the  contin- 
gency happens  before  the  condition  is  broken,  or  before 
entry  for  breach  thereof,  the  remainder  is  totally  destroyed, 
though  the  tenant  for  life  should  afterwards  enter  for  the 
condition  broken,  and  regain  his  former  estate.' 

To  preserve  the  contingent  remainder  from  the  operation 
of  the  feoffment,  recourse  was  had  to  a  creation  of  a  trustee 
to  preserve  the  contingent  remainder  during  the  life  of  the 
life  tenant,  notwithstanding  any  determination  of  the  par- 
ticular estate  prematurely  by  forfeiture  or  otherwise.  The 
tenant  for  life  has  a  legal  estate,  and  the  remainder  of  the 
same  character  and  for  the  same  period  is  vested  in  the 
trustee;  and  if  the  particular  estate  determines  otherwise 
than  by  death  of  the  tenant,  the  estate  of  the  trustee  eo 
instanti,  takes  effect,  and  as  a  particular  estate  in  possession, 
it  supports  the  remainder  depending  on  the  contingency." 

The  trustee  may  enter  in  any  case  of  any  wrongful 
alienation  by  the  tenant  for  life,  or  whenever  his  estate  for 
life  determines  in  his  lifetime  by  any  other  means.' 

The  trustee  is  under  the  control  of  the  equity  court,' 
which  may,  in  its  discretion,  forbear  to  interfere,  or  it  may, 
and  wiU,  even  allow  or  compel  the  trustee  to  join  in  a  sale 
to  destroy  the  contingent  remainder,  if  it  appears  that  such 
measure  will  answer  the  uses  originally  intended  by  the 
settlements."  This  appointment  of  trustee  is  used  in  settle- 
ments on  marriage,  or  by  will,  when  there  are  contingent 
remainders  to  be  protected,  where  statutory  provisions  do 
not  control. 

It  was  a  principle  of  the  common  law  that  there  must 
always  be  some  one  in  possession  to  render  the  proper 
feudal  services  to  the  lord;  hence,  the  necessity  of  a 
continuing  freehold  estate  to  support  a  remainder.  If 
there  was  a  life  estate  to  A.,  remainder  to  B.,  B.  could  not 

'4  Kent's  Com.  355;  Fearne  on  Cont.  Rem.  438,  439. 

2  Vanderheyden  ».  Crandall,  3  Denio  (N.  Y.),  1.  See,  also,  Moody  ».  Walter^, 
16  Ves.  394. 

'2  Bl.  Com.  171;  Fearne  ou  Cont.  Rem.  409,  410;  4  Kent's  Com.  256. 

•"Mansell  v.  Mansell,  3  P.  Wm.  678. 

5  Piatt  B.  Sprigg,  3  Vera.  303;  Biscoe  v.  Perkins,  1  Ves.  &  Bea.  485;  Fearne 
on  Cont.  Rem.  410^23. 
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take  possession  until  A.'s  death.  If  A.'s  life  estate  was  de- 
stroyed before  his  death,  as  by  forfeiture,  common  recovery 
or  merger,  there  was  no  one  to  do  service  to  the  lord,  the 
estate  reverted,  and  B.'s  remainder  was  gone.  Sometimes 
the  Hfe  tenant  was  the  heir  of  the  grantor  and  inherited 
the  reversion.  He  could  purposely  destroy  his  hfe  estate, 
in  order  to  destroy  the  remainder  and  thus  acquire  the  re- 
version in  fee. 

In  nearly  all  the  States  a  conveyance  by  tenant  for  life, 
is  not  tortious,  and  passes  only  such  interest  as  the  grantor 
can  lawfully  convey. 

In  California,  Idaho,  Michigan,  Minnesota,  New  York, 
North  Dakota,  South  Dakota  and  Wisconsin,  no  remainder, 
valid  at  its  creation,  can  be  defeated  by  the  determination 
of  the  precedent  estate  before  the  happening  of  the  contin- 
gency on  which  the  remainder  is  limited  to  take  effect,  but 
should  such  contingency  happen  the  i-emainder  shall  take 
effect  in  the  same  manner  and  to  the  same  extent  as  if  the 
precedent  estate  had  continued  to  the  same  period. 

In  Kentucky,  West  Virginia  and  Virginia  a  contingent 
remainder  will  not  fail  for  want  of  particular  estate  to 
support  it.  In  Georgia  the  fee  may  be  in  abeyance  without 
detriment  to  subsequent  remainders,  thus  making  it  in- 
destructible. 


Article  3. 
Rule  in  Shelley's  Case. 

§  1011.  Nature  of  the  Rule  §  1015.  Construction  Under  the  Rule 

§  1012.  Origin  of  the  Rule.  in  Shelley's  Case. 

§  1013    The  Rule  in  Archer's  Case.  §  1016.  Requisites  for  Its  Operation. 

§  1014    Application  of    the    Rule  in    §  1017.  Leasehold  Estates. 

Shelley's  Case.  §1018    Power  of  Appointment. 

§  1019    A  Roo;  of  a  New  Succession. 

§  1011.  Nature  of  the  Eule.— The  rule  in  Shelley's  case 
is  that  when  a  person  takes  an  estate  of  freehold,  legally 
or  equitably,  under  a  deed,  will,  or  other  writing,  and  in 
the  same  instrument  there  is  a  limitation  by  way  of  re- 
mainder, either  with  or  without  the  interposition  of  an- 
other estate,  of  an  interest  of  the  same  legal  or  equitable 
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quality,  to  his  heirs,  or  heirs  of  his  body,  or  a  class  of  per- 
sons to  take  in  succession,  from  generation  to  generation, 
the  limitation  to  the  heirs  entitles  the  ancestor  to  the  whole 
estate.'  The  rule  is  stated  on  the  authority  of  several  of 
the  Year  Books,  to  be  that  when  the  ancestor,  by  any  gift 
or  conveyance,  takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either  mediately  or 
immediately,  to  his  heirs,  in  fee  or  in  tail,  "  the  heirs"  are 
words  of  Umitation  of  the  estate,  and  not  words  of  pur- 
chase.' The  words  heirs,  or  heirs  of  the  body,  create  a  re- 
mainder in  fee,  or  in  tail,  which  the  law,  to  prevent  the 
abeyance,  vests  in  the  ancestor,  who  is  tenant  for  life,  and 
by  the  conjunction  of  the  two  estates  he  becomes  tenant 
in  fee  or  in  tail,  whether  the  ancestor  takes  the  free- 
hold by  express  limitation,  or  by  resulting  use,  or  by  impli- 
cation of  law;  in  either  case  the  subsequent  remainder  to 
his  heirs  unites  with  and  is  executed  on  his  estate  for  life." 
This  rule  of  Shelley's  case  was  an  ancient  rule  of  the  com- 
mon law,  and  its  validity  was  not  brought  into  question  in 
this  celebrated  case,  but  was  first  given  prominence  and  au- 
thority in  this  case. 

This  rule  has  been  recognized  in  this  country  and  is  well 
established  where  it  has  not  been  abolished." 

§  1012.  Origin  of  the  Rule. — The  cases  from  the  Year 
Books,'  as  cited  in  Shelley's  case  are  40,  38,  27,  and  24  Ed- 
ward III.  But  Justice  Blackstone'  relies  on  a  still  earlier 
case,  in  18  Edward  11.'  as  establishing  the  same  rule.  Lord 
Coke  in  his  Institutes  cites  it  as  a  clear  and  undisputable 
rule  of  law.  Justice  Blackstone  does  not  admit  that  the 
rule  took  its  rise  merely  from  feudal  principles.     He  im- 

'  1  Preston  on  Estates,  263-419. 

« Shelley's  Case,  1  Co.  94,  104. 

'4  Kent's  Com.  SI.'?. 

••Ryan  v.  Allen,  120  111.  643;  Tlllinghast «.  Coggeshall,  7  R.  I.  383;  Hughes 
V.  Nicklas,  70  Md.  484,  Carson  v.  Fuhes,  181  Pa.  St.  256;  Hageman  ii.  Hage- 
man,  129  111.  164,  Gadsden  ».  Desportes,  89  S.  Car.  131;  Pierce  v.  Hubbard, 
152  Pa.  St  18,  Hurst  «.  Wilson,  89  Tenn.  270. 

5  The  Year  Books  covered  the  period  from  Edward  II.,  1807,  to  Henry  VIII., 
1509. 

« Perrin  v.  Blake,  4  Burr  2579. 

•■  Abie's  Case,  T,  B.,  18  Edw.  II.  fol.  577;  7  Man.  &  Gr.  941,  note. 
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putes  its  origin,  growth,  and  establishment,  to  the  aversion 
that  the  common  law  had  to  the  inheritance  being  in  abey 
ance;  and  it  was  always  deemed  by  the  ancient  law  to  be 
in  abeyance  during  the  pendency  of  a  contingent  remain- 
der in  fee  or  in  tail.  Another  foundation  of  the  rule,  as 
Justice  Blackstone  observes,  was  the  desire  to  facilitate  the 
alienation  of  land,  and  to  throw  it  into  the  track  of  commerce 
one  generation  sooner,  by  vesting  the  inheritance  in  the 
ancestor,  and  thereby  giving  hini  the  power  of  disposition." 
It  opposes  the  rule  against  perpetuities  in  this  view  and 
is  reasonable ;  and  the  great  opposition  to  the  rule  of  Shel- 
ley's case  in  some  localities  is  the  result  of  a  misunder- 
standing of  its  nature  and  application. 

Mr.  Hargraves'  considers  the  principle  of  it  to  rest  on  a 
very  enlarged  foundation;  and  though  one  object  of  it  might 
be  to  prevent  fraud  upon  the  feudal  lord,  another  and 
greater  one  was,  to  preserve  the  marked  distinctions  be- 
tween descent  and  purchase,  and  prevent  title  by  descent 
from  being  stripped  of  its  proper  incidents,  and  disguised 
with  the  qualities  and  properties  of  a  purchase. 

Lord  Mansfield'  considered  the  rule  to  have  been  oi-igin- 
ally  introduced,  not  only  to  save  to  the  lord  the  fruits  of 
his  tenure,  but  likewise  for  the  sake  of  special  creditors. 
Had  the  limitation  been  construed  a  contingent  remainder, 
the  ancestor  might  have  destroyed  it  for  his  own  benefit; 
and  if  he  did  not,  the  lord  would  have  lost  the  fruits  of  his 
tenure,  and  the  special  creditor  his  debt. 

But  whatever  may  have  been  the  reason  of  the  rule,  it 
has  been  firmly  established  in  England  and  in  this  coun- 
try; it  has  now  been  abolished  by  statute  in  several 
States.  It  was  recognized  in  Alabama,  Arkansas,  Cali- 
fornia, Coimecticut,  Delaware,  Florida,  Georgia,  Idaho, 
Illinois,  Indiana,  Iowa,  Kansas,  Maryland,  Massachusetts, 
Michigan,  Mississippi,  Missouri,  Montana,  Nebraska,  Ne- 
vada, New  Hampshire,  New  Jersey,  New  York,  North 
*  Carolina,  North  Dakota,  Ohio,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Carolina,  South  Dakota,  Tennessee, 

'  Perrin  «.  Blake,  2  Burr.  3579. 
»  Harg.  L.  Tracts,  489,  551. 

'Doe  V.  Laming,  2  Burr.  1100;  Coundea  v.  Gierke,  Hob.  33. 
129 
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Texas,  Vermont,  Virginia,  Washington,  West  Virginia, 
and  Wisconsin. 

It  was  never  in  force  in  Kentucky'  and  this  appears  to 
be  the  case  in  Maine."  This  rule  has  been  abolished  as  to 
wills  and  deeds  in  Alabama,  California,  Connecticut, 
Georgia,  Massachusetts,  Michigan,  Minnesota,  Mississippi, 
Missouri,  New  York,  Tennessee,  Virginia,  West  Virginia, 
and  Wisconsin.  It  is  not  abolished  in  North  Carolina  as 
some  authorities  say."  It  has  been  abolished  as  to  wills  in 
Montana,  New  Hampshire,  New  Jersey,  North  Dakota, 
Ohio,  South  Dakota,  and  Washington. 

In  Rhode  Island,  under  a  statute,  the  rule  does  not  ap- 
ply to  devises,  in  which  the  property  is  limited  to  one  for 
life  and  remainder  to  the  children  or  issue  of  the  devisee 
for  life.*  But  the  rule  is  adopted  in  all  grants  and  devises 
in  which  the  limitation  in  remainder  is  to  the  heirs  gener- 
ally, or  to  heirs  of  the  body  of  the  first  taker. ' 

§  1013.  The  Rule  in  Archer's  Case. — The  rule  in 
Shelley's  case  that,  in  a  grant  to  a  man  and  his  heirs, 
the  word  "  heirs"  is  a  word  of  limitation,  and  not  of  pur- 
chase, must  have  attached  to  it  as  a  corollary  the  rule  in 
Archer's  case.' 

The  rule  in  Archer's  case  is  that  where  words  of  limita- 
tion, in  fee  or  tail,  are  superadded  to  the  word  "heir" 
in  the  singular  number,  it  will  be  made  a  word  of  pur- 
chase, and  the  heir  will  take  the  inheritance  either  in  fee 
or  tail  by  purchase.  In  Archer's  case  the  heir  is  treated 
as  a  persona  designata,  and  not  merely  as  words  to  show 
the  first  taker's  estate.  The  doctrine  in  Archer's  case  is 
not  applied  to  a  limitation  to  heirs  in  the  plui'al,  unless 
such  phrase  as  "heir  or  heirs"  is  used  in  the  sense  of 
heir  in  the  singular,  then  the  rule  applies.' 

•  Turmaa  b.  White,  14  B.  Mon.  (Ky.)  560;  Eev.  Stat.  1853,  ch.  80,  p.  10. 
s  Pratt  D.  Leadbetter,  38  Me.  9;  Hamilton  «.  Wentworth,  58  Me.  101. 
^Starnes  v.  Hill,  113  N.  Car.  1. 

■«Boutelle  v.  Bank,  17  R.  I.  781;  Williams  «.  Angell,  7  R.  I.  145. 
5  Moore  v.  Dimond,  5  R.  I.  137;  Manchester  ».  Durfee,  5  R.   I.  549;  Til- 
linghast  v.  Coggeshall,  7  R.  I.  384;  Andrews  v.  Lowthrop,  17  R.  I.  60. 
« 1  Co.  66b. 
'Evans  v.  Evans  (1893),  3  Oh.  173;  81  L.  J.  456. 
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So,  it  is  necessary  in  construction  to  see  which  of  these 
two  principles  is  applicable  to  the  expression  used  in  the 
instrument. 

Thus  where  a  deed  limits  to  the  use  of  A.  and  his  assigns 
during  his  life,  with  an  ultimate  limitation  to  the  use  "  of 
such  person  or  persons  as  at  the  decease  of  the  said  A. 
shall  be  heir  or  heirs  at  law,  and  of  the  heirs  and  assigns 
of  such  person  or  persons,  the  rule  in  Shelley's  case  does 
not  apply,  and  A.  takes,  not  an  estate  in  fee  simple,  but 
merely  a  hfe  estate,  with  a  contingent  remainder  in  fee  to 
the  person  or  persons  who,  at  his  death,  answered  the  de- 
scription of  his  heir  or  co-heirs  at  law. ' 

No  one  can  study  the  mass  of  decisions  on  this  subject 
without  noticing  the  extent  to  which  the  rule  in  Shelley's 
case"  has  been  carried,  and  with  the  comparatively  few 
cases  to  which  the  doctrine  of  Archer's  case'  has  been  ap- 
plied. 

No  case  is  found  in  which  the  doctrine  in  Archer's  case 
has  been  applied  to  heirs  in  the  plural ;  but  where  the 
expression  "  heir  or  heirs  "  occurs,  and  is  used  in  the  sense 
of  heir  in  the  singular,  the  rule  in  Archer's  case  applies.* 

The  rule  in  Shelley's  case  only  applies  in  terms  where 
the  word  used  is  "  heirs  "  in  the  plural.  The  addition  of 
the  ordinary  words  of  inheritance  "and  their  heirs" 
makes  no  difference,  even  though  appended  to  the  words 
"heirs  of  the  body."  But  if  the  word  "heir"  be  used 
in  a  devise  in  the  singular,  as  to  A.  for  life,  with  remain- 
der to  his  heir,  the  rule  in  Shelley's  case  still  applies.' 
However,  where  "heir"  in  the  singular  is  used,  the  case 
is  more  easily  taken  out  of  the  rule.  The  addition  of 
words  of  limitation,  as  "and  the  heir  or  heirs  of  the  body 
of  the  heir,"  are  held  there  to  be  sufl&cient  to  show  that 
the  heir  is  persona  designata.' 

'  Evans  v.  Evans  (1892),  2  Ch.  173.  See,  also,  Co.  Litt.  377a;  1  Fearne  on 
Cent.  Rem.  (10th  Eng.  Ed),  188,  189;  1  Hayes'  Conveyancing  (5th  Ed.),  543. 

n  Co.  93b. 

» 1  Co.  66b. 

*Evans  v.  Evans  (1893),  2  Ch.  173. 

'  King  D.  Melling,  1  Vent.  314. 

•Archer's  Case,  1  Co.  66b;  King  ti.  Melling,  1  Vent.  314;  Greaves  ».  Simp- 
son, 10  Jur.  N.  8.  609;  13  W.  R.  773. 
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§  1014.  Application  of  the  Eule  in  Shelley's  Case. 
— The  rule  in  Shelley's  case,  which  is  much  older  than  that 
case,  is  a  rule  of  law  and  not  a  rule  of  construction.  What 
ever  its  origin,  a  study  of  the  cases  held  to  come  within  it 
justifies  the  observation  that  there  is  no  rule  which  has 
been  adhered  to  so  generally,  until  abolished  by  some  of  the 
States.  This  rule  gives  effect  to  the  general,  as  distin- 
guished from  the  particular,  intention  of  the  settlors  and 
testators;'  but  the  rule  has  the  demerit  of  sacrificing  in 
almost  every  case  an  intention  which  is  clear  and  unmis- 
takable, and  accepting.an  intention  which  is  by  no  means 
clear,  and  which  is  attributed  to  the  settlor  or  testa- 
tor. But  unsatisfactory  as  the  rule  is,  if  attempted  to 
be  defended  upon  the  ground  that  it  gives  effect  to  a 
settlor's  or  testator's  intention,  it  must  not  be  forgotten 
that  the  rule  produces  a  very  beneficial  practical  effect  by 
rendering  property  more  marketable  than  it  otherwise 
would  be,  and  so  is  justified  and  approved  on  this  ground.' 

Had  it  not  been  for  the  good  practical  results  of  the  rule, 
the  courts  would  probably  have  struggled  to  escape  from 
it  rather  than  have  consistently  upheld  it  whenever  il  has 
been  technically  correct  to  do  so.  This  indicates  that  it 
has  been  beneficial  and  practical.  This  rule  of  Shelley'd 
case  is  applicable  without  regard  to  the  intention  of  the 
testator  whenever  the  situation  is  created  that  is  pertinent 
to  it.' 

§  1015.  Construction  Under  the  Eule  in  Shelley's 
Case. — It  is  undoubtedly  true  that  a  testator's  intention, 
when  legally  manifested,  wiU  be  given  effect  to,  unless  it 
violates  some  fixed  principle  of  law,  or  would,  if  complied 
with,  break  down  some  settled  rule  of  property,  or  unless 
it  be  defeated  by  the  use  of  technical  words  whose  mean- 
ing, when  they  are  found  in  wills,  is  inflexible  and  unvary- 
ing. Thus,  no  matter  how  clear  may  be  the  intention  to 
create  a  perpetuity,  it  cannot  be  complied  with,  because 
forbidden  by  law.  Hence,  even  though  the  intention  to 
give  but  a  life  estate  may  be  perfectly  evident,  yet,  if,  in 

'  Bowen  v.  Lewis,  9  App.  Gases,  890,  907. 
« In  re  Parry,  31  Ch.  D.  130,  134. 
i'Lippincott  v.  Davis  (N.  J)  28  At.  Rep.  587. 


§  1016]  ESTATES  OF  REMAINDER.  1029 

attempting  to  create  it,  words  have  been  employed  which 
have  invariably  been  held  to  carry  the  fee,  the  fee  and  not 
a  mere  life  estate,  will  pass.  There  is  no  rule  of  property 
more  deeply  rooted  in  the  jurisprudence  of  the  States 
where  not  abolished,  than  that  which  is  known  as  the  rule 
in  Shelley's  case.  It  is  a  rule  of  tenure  which  is  not  only 
independent  of,  but  generally  operates  to  subvert,  the  in- 
tention; and  so  firmly  is  it,  with  its  qualifications,  estab- 
lished that  nothing  but  an  act  of  the  legislature  can  strike 
it  out  of  our  system  of  real  law.' 

§  1016.  Eequisites  for  Its  Operation. — In  order  that 
the  rule  in  Shelley's  case  may  operate,  the  interest  limited 
to  the  ancestor,  and  that  to  his  heirs,  must  be  of  the  same 
quality;  that  is,  both  legal,  or  both  equitable;  for  if  the 
first  limitation  be  of  a  trust  estate  of  freehold,  and  the  sub- 
sequent one  carries  the  legal  estate,  the  rule  will  not  ap- 
ply, and  the  subsequent  limitation  must  take  effect,  if  at 
all,  byway  of  remainder.''  And  if  both  are  legal,  one  may 
be  an  absolute  estate  and  the  other  charged  with  a  trust, 
and  stiU  come  under  the  rule.' 

The  life  estate  and  remainder  must  be  created  by  the 
same  instrument  in  order  to  have  the  rule  apply,'  and  must 
be  limited  to  the  heirs  of  the  first  taker. ' 

In  those  States  where  the  rule  in  Shelley's  case  is  abol- 
ished, the  limitation  to  the  heirs  will  be  construed  as  a  con- 
tingent remainder,  as  no  one  is  heir  to  the  living.' 

"Shreve  «.  Shreve,  43  Md.  394;  Hughes  v.  Nicklas,  70  Md.  484;  Giffln's 
Estate,  138 Pa.  St.  327;  Earnhart  «.  Earnbart,  137  Ind.  397;  Perrin  b.  Blake,  4 
Burr,  2579;  Roe  v.  Bedford,  4  Maule  &  Sel.  368;  Doe  v.  Harvey,  4  Barn.  &  Cr. 
610;  Toller  v.  Atwood,  15  Q.  B.  929.  Compare  Jenkins®.  Jenkins,  93  N.  Car. 
254;  Fields  v.  Watson,  23  S.  Car.  42;  Lane  «.  Utz,  130  Ind.  235;  Carrigan  v. 
Drake,  36  8.  Car.  354;  Starnes  v.  Hill,  112  N.  Car.  1. 

2  Handy  ».  McEra,  64  MJ.  560,  573;  Sylvester  v.  Wilson,  3  Term  R.  444; 
Adams  ».  Adams,  6  Q.  B.  860;  Tallman  «.  Wood,  26  Wend.  (N.  Y.)  9;  Til- 
linghast  v.  Coggeshall,  7  R.  I.  383;  Ward  v.  Amory,  1  Curtis,  C.  C.  419; 
Croxall  «.  Shererd,  5  Wall.  (U.  S.)  281;  Doe  v.  Ironmonger,  3  Bast,  533; 
Gadsden  v.  Desportes,  39  S.  Car.  131. 

'  Douglas  V.  Congreve,  1  Beav.  59;  4  Bing.  N.  C.  1. 

<  Co.  Litt.  299b;  Webster  v.  Cooper,  14  How.  (U.  S.)  500;  Adams  v.  Guerard, 
29  Ga.  675. 

» Archer's  Case,  1  Co.  66b;  Webster  v.  Cooper,  14  How.  (TJ.  S.)  500. 

'Richardson  D.  Wheatland,  7  Met.  (Mass.)  169;  Moore  v.  Weaver,  16  Gray 
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§  1017.  Leasehold  Estates. — This  rule  applies  to  lease- 
hold estates.  So  if  a  leasehold  estate  is  limited  to  one  for 
life,  the  remainder  to  the  heirs  of  his  body,  the  whole  in- 
terest vests  in  the  first  taker,  and  the  words  "  for  life " 
will  not  be  sufficient  to  restrict  his  interest  to  a  life 
estate.' 

It  is  clearly  settled  that  a  bequest  of  personal  property  to 
a  man  for  life,  and  afterwards  to  the  heirs  of  his  body,  is 
an  absolute  bequest  to  the  first  taker.  Whatever  disposi- 
tion will  amount  to  an  estate  tail  in  land,  gives  the  whole 
interest  in  personal  property,  which  is  incapable  of  being 
entailed.'  So  a  term  of  years  limited  to  the .  ancestor  for 
life,  remainder  to  the  heirs  of  his  body,  entitles  the  ancestor  to 
take  the  whole  interest.'  So  a  bequest  to  A.  of  a  leasehold 
interest  during  his  natural  life,  with  remainder  over  to  the 
heirs  of  his  body,  if  he  should  have  any,  as  a  class  of  per- 
sons to  take  in  succession  from  generation  to  generation, 
entitles  the  ancestor  to  the  absolute  interest.  Such  a  be- 
quest is,  by  analogy  at  least,  directly  within  the  rule  in 
Shelley's  case.*  It  being  a  chattel  real  is  incapable  of  being 
entailed  as  an  estate  tail  in  real  estate. 

§  1018.  PowEK  OP  Appoini'MENT.— The  power  of  appoint- 
ment does  not  exclude  the  application  of  the  rule  in  Shel- 
ley's case."  So  if  there  appears  in  the  same  instrument  a 
power  of  appointment  to  the  heirs  instead  of  a  grant  of  a 
remainder,  the  rule  applies."  However  if  a  power  of  ap- 
pointment is  interposed  between  an  estate  for  life  and  a 
contingent  remainder  to  one's  own  children  or  to  special 
heirs,  the  rule  does  not  apply,  and  the  children  or  special 
heirs  take  as  purchasers,  although  such  power  would  not 

(Mass.),  307.  Compare  Moore  ®.  Littel,  41  N.  T.  66;  House  v.  Jackson,  50 
N.  Y.  165. 

'  Seeger  v.  Leakin,  76  Md.  500;  Home  «.  Lyeth,  4  Harr.  &  J.  (Md.)  431. 
See,  also,  Warner  v.  Sprigg,  63  Md.  14. 

'Elton  V.  Eason,  19  Ves.  78;  Butterfleld  «.  Butterfleld,  1  Ves.  154;  Garth  «. 
Baldwin,  3  Ves.  646. 

=  Atkinson  v.  Hutcliinson,  3  P.  Wm.  259. 

^  Hughes  V.  Nicklas,  70  Md.  484;  Seeger  v.  Leakin,  76  Md.  500. 

'Richardson  v.  Harrison,  16  Q.  B.  D.  85;  Tillinghast  v.  Coggeshall,  7  R.  I, 
383. 

'Co.  Litt.  299b;  Hayes  v.  Foorde,  3  W.  Bl.  698. 
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prevent  the  application  of  the  rule,  where  the  remainder  is 
limited  to  the  heirs  generally. ' 

The  expressions  "such  heirs  as  should  be  living  at  the 
death,'"  " heir  forever"  '  "heir  or  heirs,  and  the  heirs  of 
such  heir  or  heirs,"  *  and  "  heirs  of  the  body,  and  his,  her, 
and  their  heirs  and  assigns  as  tenants  in  common  "  '  come 
under  the  rule  in  Shelley's  case. 

§  1019.  A  EooT  OF  A  New  Succession.  —  Where  the 
limitation  is  to  the  descendants  of  the  remainderman  which 
shows  that  the  intention  of  the  testator  is  that  such  de- 
scendants shall  become  a  root  of  a  new  succession  and  take 
under  the  will  as  purchasers  and  not  as  heirs,  the  rule  in 
Shelley's  case  does  not  apply." 

In  England  the  operation  of  the  rule  seems  to  have  been 
always  confined  to  the  use  of  the  word  "  heirs "  or  "heirs 
of  the  body,"  and  the  rule  did  not  apply  if  the  words  chil- 
dren, issue  or  descendants  were  employed.  The  reason  for 
this  distinction  is  evident.  A  man  may  have  children  not 
born  in  lawful  wedlock;  his  issue  may  be  illegitimate;  his 
descendants  bastards.  Property  may  be  devised  to  them, 
but  they  necessarily  take  by  purchase,  and  a  new  stock  or 
root  is  thus  created.  The  word  "heirs"  implies  legitimacy 
and  a  capability  of  taking  by  inheritance.  Hence,  the  rule 
was  held  not  to  apply  unless  the  word  "  heirs"  was  used  in 
the  instrument.'  But  in  the  United  States  the  rigidity 
with  which  the  rule  has  been  applied  in  England  seems  to 
have  been  somewhat  relaxed;  so  the  word  "issue"  in  a 
will  is  sometimes  a  word  of  limitation  and  sometimes  of 
purchase,  according  to  the  context  of  the  devise  and  the 
apparent  intention  of  the  testator. 

•  Dodson  V.  Ball,  60  Pa.  St.  497. 
^Richards  s,  Bergavenny,  3  Vern.  324. 

*  Fuller  V.  Chamler,  Law  R.  2  Eq.  683. 
«Bony  V.  Taylor,  3  Roll.  Abr.  253,  pi.  3. 
» Mills  V.  Seward,  1  Johns.  &  H.  733. 

•Peirce  v.  Hubbard,  152  Pa.  St.  18;  Guthrie's  Appeal,  37  Pa.  St.  13;  Giffln'a 
Estate,  138  Pa.  St.  327;  Keim's  Appeal,  125  Pa.  St.  487;  Leake  v.  Watson,  60 
Conn.  498. 

'Doe  V.  Colyear,  11  East,  261;  Goodtitle  v.  Herring,  1  East,  3(54;  Lowe  », 
Davies,  2  Ld.  Raym.  '581. 
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There  is  no  doubt  that  where  the  testator  manifests  an 
intent  to  give  the  first  taker  only  an  estate  for  life,  and, 
uses  the  words  issue,  sons,  children  or  descendants,  the 
case  will  be  withdrawn  from  the  operation  of  the  rule  in 
Shelley's  case.  And  in  regard  to  all  executory  trusts  it  is 
undoubtedly  true  in  courts  of  equity  the  rule  will  be  ad- 
hered to  only  in  cases  literally  within  it,  and  that  where 
circumstances  take  the  case  out  of  the  letter  of  the 
rule,  it  will  be  held  subservient  to  the  manifest  in- 
tention which  led  to  the  creation  of  the  trust."  So  where 
the  testator  manifests  an  intent  to  give  the  first  taker  only 
an  estate  for  life,  and  uses  the  words  "issue,"  "sons," 
"children"  or  "descendants,"  the  case  will  be  withdrawn 
from  the  operation  of  the  rule,  and  such  persons  take  as 
purchasers  and  not  by  descent,  and  the  remainders  are 
vested  as  soon  as  persons  corresponding  to  the  description 
come  into  being."  And  even  a  limitation  in  remainder  to 
"bodily  heirs"  of  the  first  taker,  may  not  come  under  the 
rule  when  these  words  were  used  in  the  sense  of  children.' 
The  rule  will  apply  when  there  are  intervening  limitations 
to  strangers.  The  merger  of  the  estate  in  possession  and 
the  remainder  under  ■  the  operation  of  the  rule,  does  not 
destroy  the  intermediate  hmitation,  because  the  fee  in  re- 
mainder would  vest  in  the  first  taker  expectant  upon  the 
termination  of  the  intermediate  limitation. 

If  it  appears  that  the  testator  used  the  word  "issue"  in 
the  sense  of  "children,"  it  will  be  construed  as  a  word  of 
purchase  in  order  to  give  effect  to  the  intention.* 

1  Diekson  ».  Satterfield,  53  Md.  330;  Henderson  v.  Henderson,  64  Md.  185; 
Lyles  «.  Digges,  6  Harr.  &  J  (Md.)  364;  Home  v.  Lyeth,  4  Harr.  &  J.  (Md.) 
481;  Greer  v.  Pate,  85  Ga.  552;  Jackson  v.  Jackson,  137  Ind.  3i6. 

2  Henderson  -o.  Henderson,  64  Md.  185 ;  Handy  v.  McKim,  64  Md  566;  Adams 
«.  Ross,  30  N.  J.  L.  512;  Ford  v.  Flint,  40  Vt.  894;  Leake  D.Watson,  60  Conn. 
498;  Sinton  v.  Boyd,  19  Ohio  St.  30;  People's  Sav.  Bank  «.  Denig,  131  Pa.  St. 
241;  Boykin®.  Ancrum,  38  S.  Car.  486;  Btarnes  v.  Hill,  113  N.  Car.  1;  Carri- 
gan  ®.  Drake,  36  S.  Car.  354;  Poole  v.  Poole,  8  Bos.  &  Pul.  630;  Slater  v. 
Dangerfleld,  15  Mees.  &  Wels.  363. 

s  Mitchell  V.  Simpson,  88  Ky.  135;  Righter  «.  Forrester,  1  Bush  (Ky.),  378. 
<Peirce  v.  Hubbard,  152  Pa.  St.  18;  Leake  v.  Watson,  60  Conn.  498;  Boykin 
V.  Ancrum,  38  8.  Car.  486;  Starnes  v.  Hill,  113  N.  Car.  1. 
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executory  devise. 

Abticle  1. 
History  and  Effect. 

§  1020.  Definition.  §  1033.  Distinguished    from    Remain 

§  1021.  Kinds  of  Executory  Devises.  ders. 

§  1022.  Requirements  of    Executory 
,  Devises. 

§  1020.  Definition. — An  executory  devise  is  a  limitatiou 
by  will  of  a  future  contingent  interest  or  estate  in  land, 
which  cannot,  consistently  with  the  rules  of  law,  take  effect 
as  a  remainder.  If  the  hmitation  by  will  does  not  depart 
from  those  rules  prescribed  for  the  government  of  contin- 
gent remainders,  it  is,  in  that  case  a  contingent  remainder, 
and  not  an  executory  devise.'  So  it  is  the  general  rule  that 
an  estate  in  remainder  by  devise  cannot  take  effect  infuturo, 
except  there  be  an  estate  of  freehold  in  existence  at  the 
death  of  the  testator  less  than  a  fee  by  which  the  estate  of 
remainder  may  be  upheld;  whenever  it  happens  that  no 
such  estate  is  in  existence  at  that  time,  the  estate  in  re- 
mainder becomes  void,"  but  will  be  upheld  as  an  executory 
devise.'  The  reason  of  the  institution  of  executory  devises 
was  to  support  the  will  of  the  testator;  for  when  it  was 
evident  that  he  intended  a  contingent  remainder,  and  where 
it  could  not  operate  as  such  by  the  rules  of  law,  the  limita- 
tion was  then,  out  of  indulgence  to  wills,  held  to  be  good 
as  an  executory  devise.  They  are  not  mere  possibilities, 
but  certain  and  substantial  interests  and  estates  ;  they  are 
alienable  and  devisable  in  equity,  whether  the  devises  are 

'Carwardine  v.  Carwardine,  1  Eden,  37;  Purefoy«.  Rogers,  3  Saund.  380; 
Ooodright  ».  Cornish,  4  Mod.  258;  Doe  v.  Provoost,  4  Johns.  (N.  Y.)  61. 

'Beard  «.  Rowan,  1  McLean,  C.  C.  135;  Moore  v.  Parker,  1  Ld.  Raym.  37; 
Doe  V.  Scarborough,  3  Ad.  &  El.  2,  897;  Wells  v.  Ritter,  3  Whart.  (Pa.)  208. 

'Gore  ».  Gore,  2  P.  Wm.  28;  Bullock  v.  Stones,  2  Ves.  521;  Snowe  ».  Cut- 
ler, 1  Lev.  135;  Doe  v.  Fonnereau,  2  Doug.  487. 
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vested  in  title  or  contingent,'  though  it  is  held  that  they  are 
alienable  only  when  the  devisee  is  certain. 

A  mere  chattel  interest  is  inadequate  to  uphold  a  remain- 
der in  real  estate,  as  a  devise  for  a  term  of  years,  and  after 
that  a  remainder  in  fee  simple  or  fee  tail ;  and  the  estate 
over  must,  therefore,  take  effect  as  an  executory  devise. 

Executory  devises  may  be  considered  as  having  arisen 
since  the  statute  of  uses  and  of  wills,  and  are  generally 
indestructible  by  an  alteration  in  the  estate  out  of  or  after 
which  they  ax'e  limited.'  This  devise  is  vested  when  the 
devise  is  in  esse  and  made  certain,  or  the  event  is  certain. 
It  is  contingent  when  it  is  to  vest  upon  a  dubious  event  or 
dubious  person. 

Interests  in  realty  created  by  a  limitation  of  a  future 
interest  which  is  valid  in  a  will  or  in  a  conveyance  to  uses 
are  executory  interests  and  divided  into  springing  and 
shifting  uses,  and  executory  devises.'  If  created  by  way  of 
use,  these  interests  are  springing  and  shifting  uses  ;  if  by 
will,  springing  and  shifting  devises  or  more  commonly 
executory  devise  indiscriminately.* 

§  1021.  Kinds  op  Executory  Devises. — Executory  de- 
vises are  divided  into  two  kinds  relative  to  real  estate,  and 
a  third  relative  to  personal  estate : ' 

1.  Where  the  devisor  parts  with  his  whole  estate,  but, 
upon  some  contingency,  qualifies  the  disposition  of  it,  and 
limits  an  estate  on  that  contingency.  2.  Where  the  testa- 
tor gives  a  future  interest  to  arise  upon  a  contingency, 
but  does  not  part  with  the  fee  in  the  meantime.  3.  Where 
the  devise  is  a  future  limitation  in  a  chattel  interest. 

Mr.  Preston  makes  six  kinds  of  executory  devises  appli- 
cable to  freehold  interests,  and  two,  at  least,  if  not  three, 
kinds  of  executory  bequests  applicable  to  chattel  interests," 

'Goodtitle  v.  Wood,  Willes,  211;  Wright  v.  Wright,  1  Ves.  409;  Hall  v. 
Chaffee,  14  N.  H.  215;  Edwards  v.  Varick,  5  Denio  (N.  Y.),  664. 

'  Pells  V.  Brown,  Cro.  Jac.  590. 

^Challis  on  Real  Prop.  141. 

*  Gray  on  Perp.  sect.  54. 
.  ='Scatterwood».  Edge,  1  Salk.  229;    Fearne  Con.  Rem.  399;    Nightingale  ». 
Burrell,  15  Pick.  (Mass.)  104;  4  Kent's  Com.  268. 

« 2  Preston  on  Abstr.  of  Titles,  124. 
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but  such  a  division  is  of  no  practical  use  and  wiU  not  be 
explained  in  this  connection. 

It  is  competent  to  create  by  devise  an  estate  in  one  and 
his  heirs,  and  yet  so  limit  it  upon  the  happening  of  some 
condition  or  contingent  event  as  to  cause  the  estate  to  cease 
and  go  to  another.  At  common  law  a  fee  could  be  limited 
on  a  fee  in  the  nature  of  an  executory  devise. '  And  where 
a  testator  gives  certain  lands  to  the  devisee  ' '  if  she  shall 
have  living  issue, "  if  not  then  over,  and  the  devisee  had  a 
daughter  who  died  before  her  mother,  and  the  testator's 
death  occurred  after  the  birth  of  the  daughter,  then  the 
fee  vested  in  the  devisee  upon  the  death  of  the  daughter." 

In  respects  to  dealing  with  chattels  real,  there  is  an 
important  distinction  between  executory  devises  and  other 
(executory  limitations.  There  may  be  an  executory  devise 
of  a  chattel  real  or  term  of  years,  whereby  the  legal  estate 
in  the  term  may  be  given  to  one  for  life,  with  a  quasi- 
remainder  over  to  another  person,  which,  when  it  becomes 
executed  in  possession  by  the  determination  of  the  prece- 
dent hfe  estate  will  carry  with  it  the  legal  estate  for  the 
residue  of  the  term."  Leaseholds  for  years  are  not  within 
the  statute  of  uses.  They  are  incapable  at  law  of  being 
conveyed  so  as  to  vest  them  in  a  person  for  his  life,  and 
after  his  decease  in  another  person  absolutely.  This  may 
be  done  by  will  by  way  of  executory  bequest,  but  by  deed 
it  cannot.  Hence,  the  only  way  by  which  land  for  a  long 
period  can  be  vested  beneficially  in  one  person  for  life  with 
remainder  to  another  absolutely,  is  to  assign  it  to  a  trustee 
or  trustee  in  trust  for  the  life  of  the  first  taker,  and  after 
his  decease  in  trust  for  the  second  taker.* 

In  the  United  States,  however,  the  weight  of  authority  is 
that  future  limitations  of  chattels  real  may  be  created  by 
deed  as  well  as  by  will,  without  the  intervention  of  trustees, 
and  that  under  such  limitations  both  the  life  legatee  and 

'  Whiting  V.  Whiting,  42  Minn.  548. 

^  Clough  ®.  Clough,  64  N.  H.  509.     See,  also,  Leslie  v.  Marshall,  31  Barb. 
(N.  Y.)  566;  Chambers  v.  Wilson,  2  Watts  (Pa.),  495. 

*  Manning's  Case,  8  Co.  94;  Lampet's  Case,  10  Co.  46, 

*  Challis  on  Real  Prop.  138,  139;  Williams  on  SettlementSi  323. 
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the  ulterior  legatee  take  legal  as  distinguished  from  equita- 
ble interests. ' 

§  1022.  Requirements  of  Executory  Devises. — A  devise 
or  bequest  may  be  limited  to  a  corporation  to  be  created 
after  the  death  of  the  testator,  provided  it  is  called  into 
being  within  the  time  allowed  for  the  vesting  of  future 
estates.'' 

In  New  York  executory  devises  are  abolished  and  expect- 
ant estates  ai'e  substituted  in  their  places,  and  such  estates 
where  the  contingency  happens  upon  which  they  are  limited 
vest  by  force  of  the  instrument  creating  them,  and  this  right 
in  the  expectant  estate  cannot  be  defeated  by  any  person.  But 
when  the  testator  does  not  intend  to  create  such  an  estate, 
the  trust  takes  nothing  by  virtue  of  the  law.'  And  an 
executory  devise  may  be  invalid  because  of  uncertainty 
both  in  the  subject  and  the  object." 

A  bequest  to  trustees  of  all  the  testator's  residuary  estate 
for  the  use  of  a  free  public  library,  although  by  direction  to 
them  to  organize  a  corporation  to  manage  the  library,  does 
not  constitute  an  executory  devise,  since  the  vesting  of  the 
bequest  is  not  conditional  upon  the  formation  df  the  cor- 
poration." 

An  executory  devise  may  confer  either  an  estate  in  fee 
simple,  or  a  less  estate.  On  every  estate  conferred  by  an 
executory  devise,  other  executory  devises  may  be  limited; 
and  if  the  estate  conferred  by  an  executory  devise,  be  an 
estate  tail,  for  life  or  for  years,  it  may  be  followed  by  a  re- 
mainder; but  while  the  executory  estate,  after  which  the 
remainder  is  to  arise,  is  in  suspense,  it  is  not  properly  a  re- 
mainder, but  a  right  which  is  to  be  converted  into  a  re- 
mainder, on  a  particular  event. 

'  Gray  on  Perp.  sects.  76,  91;  Culbreth  v.  Smith,  69  Md.  450;  McCall  v.  Lee, 
120  111.  268.  Compare  Owen  v.  Cjoper,  46Ind.  524;  Aiken  v.  Smith,  1  Sneed 
(Tenn.),  310;  Morrow  a.  Williams,  3  Dev.  (N.  Car.)  263;  Harrell  v.  Davis,  8 
Jones  (N.  Car.),  359. 

« Inglis  s.  Trustees,  3  Pet.  (U.  S.)  99;  Burrill  v.  Boardman,  43  N.  Y.  254. 

'Tilden  v.  Green,  130  N.  Y.  29. 

■>  Tilden  v.  Green,  54  Hun  (N.  Y.),  231. 

*  Crerar  v.  Williams,  145  111.  635;  44  111.  App.  497. 
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§  1023.  DiSTmauiSHED  from  Eemainders. —Where  a  con- 
tingency is  limited  to  depend  uponan  estate  of  freehold,  which 
is  capable  of  supporting  a  remainder,  it  will  never  be  con- 
strued as  an  executory  devise.'  So,  under  a  devise  to  A. 
for  life,  and  at  his  death  to  such  child  or  children  of  A.  that 
may  then  be  living,  and  should  he  die  without  issue  to  B., 
concurrent  contingent  remainders  are  created  for  the  use  of 
the  children  of  A.  and  B.,  the  latter  to  take  effect  in  the 
event  the  limitation  to  the  former  should  fail  to  take  ef- 
fect.' 

But  a  gift  to  A.  for  life,  and  from  and  after  the  decease  of  A. 
unto  and  to  the  use  of  such  child  or  children  of  A.  living 
at  his  decease,  and  such  issue  living  of  the  chUd  or  chil- 
dren of  A.  then  deceased,  as  either  before  or  after  the  death 
of  A.  should  attain  the  age  of  twenty-one  years,  or  die  un- 
der the  age  and  leave  issue,  is  an  executory  devise  and  not 
a  contingent  remainder.' 

In  California,  Michigan,  Minnesota,  New  York,  North 
Dakota,  South  Dakota  and  Wisconsin,  it  is  provided  by 
statute  that  no  contingent  remainders  shall  be  defeated  by 
the  termination  of  the  precedent  estate  before  the  happen- 
ing of  the  contingency ;  but  that  it  shall  take  effect  there- 
after, whenever  the  contingency  happens.  And  in  Ala- 
bama all  contingent  remainders  are  abolished,  and  all 
estates  in  expectancy  are  executory  devises.  This  abolishes 
in  effect  all  distinction  between  contingent  remainders  and 
executory  devises. 

A  contingent  remainder  limited  by  will  immediately 
after  an  estate  for  life,  will  take  effect  as  an  executory  de- 
vise if  the  life  tenant  die  before  the  testator,  for  as  the  will 
speaks  from  its  date,  and  the  freehold  never  vested  in  the 
life  tenant,  the  rule  that  the  limitation  shall  be  construed 
as  a  remainder  rather  than  an  executory  devise  does  not 
apply,  and  it  is  the  same  thing  as  though  the  ulterior  inter- 

'  Watson  V.  Smith,  110  N.  Car.  6;  Harris  v   Barnes,  4  Burr,  2157. 

2 Watson®.  Smith,  HON.  Car.  6.  See,  also,  Loddington  v.  Kime,  1  Ld. 
Raym.  303;  Bannister  v.  Carter,  3  Bro.  Por.  Cas.  64;  Goodright  v.  Dunham,  1 
Doug.  365. 

'Dean«.  Dean,  3  Ch.  (1891),  150.  See,  also,  In  re  Lechmere,  18  Ch.  D. 
534;  Miles  v.  Jarvis,  24  Oh.  D.  633.  Compare  Brackenbury  v.  Gibbons,  3  Ch 
D.  417. 
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est  had  been  limited  in  the  first  place  without  any  preced- 
ing freehold. ' 

A  limitation  which  has  taken  effect  as  an  executory 
interest  may  by  change  of  circumstances  become  a  contin- 
gent remainder,  but  having  once  taken  effect  as  a  remain- 
der it  can  never  afterwards,  if  it  fail  as  a  remainder,  inure 
as  an  executory  interest." 


Article  2. 


Limitations  to  Executory  Devises. 

%  1034.  Devise  in  Praesenti.  §  1030.  The  Prohibition  of  Accumu- 
§  1035.  Qualification  of  the  Disposi-  lations. 

tion  of  the  Estate.  §  1031.  Destruction  of  Executory  De- 
§  1036.  Defeating  a  Preceding  Estate  vises. 

in  Fee.  §  1083.  Dying  Without    Issue    as  to 
§  1037.  Devise  in  Pee  With  a  Devise  Real  Estate. 

Over  Upon  the  Happening  of  §  1083.  Executory  Devises  of  Chattel 

a  Certain  Event.  Interests. 

§  1038.  Perpetuities.  §  1034.  Lex  Loci  Rei  Sits. 
§  1039.  The  Doctrine  of  Cy  Pres. 

§  1024.  Devise  in  Pr^senti. — A  contingent  remainder 
to  the  children  of  the  tenants  for  life  who  attain  a  certain 
age,  vests  absolutely  in  those  childi'en  who  at  the  death  of 
the  tenant  for  life,  have  attained  that  age,  to  the  exclusion 
of  those  who  subsequently  attain  that  age.'  But  where 
the  limitation  is  to  children  who  either  before  or  after  the 
death  of  the  tenant  for  life  attain  the  age  of  twenty-one 
years,  the  testator  expressly  attaches  the  qualifications  of 
membership  of  the  class  to  those  children  who  attain  the 
age  after  the  tenant  for  life's  death,  and,  in  order  to  give 
«ffect  to  the  express  and  lawful  limitation  in  favor  of  such 
children,  the  court  is  bound  to  hold  that  the  limitation 
taken  in  its  entirety  is  an  executory  devise.*  And  these 
executory  devises  have  a  close  resemblance  to  remainders 

'Fearue  on  Cont.  Rem.  534,  535. 

» Wilson  on  Uses,  149. 

»Festing  v.  Allen,  13  Mees.  &  Wels.  379. 

^Dean  ».  Dean,  3  Ch.  (1891)  150. 
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to  a  class.'  A  devise  to  children  without  words  of  qualifi- 
cation is  a  devise  in  prasenti.  The  court  will  avail  itself 
of  very  slight  circumstances  in  order  to  prevent  a  devise 
from  failing,  and  which  was  intended  to  be  an  executory 
devise.' 

Estates  legal  and  equitable  given  by  will  should  be  re- 
garded as  vesting  immediately  unless  an  intention  to  the 
contrary  is  manifest  that  they  should  be  contingent  upon  a 
future  event.' 

It  is  the  settled  rule  that  where  there  is  a  bequest  to  one 
person,  and  in  case  of  death  to  another  person,  such  and 
similar  expressions  unexplained  by  the  context  of  the  will, . 
are  to  be  confined  to  the  death  happening  before  the  period 
of  payment  or  distribution,  that  is,  the  death  of  the  testa- 
tor. The  reason  upon  which  the  rule  is  founded  is  the  in- 
consistency of  treating  as  a  contingency  even  that  which 
of  all  others  is  the  more  certain, .  and  the  leaning  of  the 
courts  in  favor  of  vesting  and  against  a  construction  which 
will  postpone  the  absolute  enjoyments  and  keeping  in  doubt 
and  suspense  the  interest  bestowed.* 

§  1025.  Qualification  of  the  Disposition  of  the 
Estate. — A  devisor  may  part  with  the  whole  estate,  and 
then,  upon  some  contingency,  qualify  the  disposition  of  it, 
and  limit  an  estate  on  that  contingency.' 

So,  there  may  be  an  absolute  gift  of  the  principal  to  be 
held  in  trust  for  the  testator's  children,  and  also  a  distinct 
direction  that  the  income  shall  be  paid  to  them,  subject 
only  to  the  gift  of  the  income  to  a  third  party,  in  case  he 
shall  survive  the  children,  during  the  remainder  of  his 
lifetime.     At  his  death,  the  estate  will  descend  to  those 

'  Mainwaring  v.  Beevor,  8  Hare,  44;  Mills  v.  Norrls,  5  Ves.  335. 

'Thompson  v.  Hoop,  6  Ohio  St.  480;  Darcas  ».  Crump,  6  B.  Mon.  (Ky.) 
365;  Rupp  v.  Eberly,  79  Pa.  St.  Ill;  Napier  v.  Howard,  3  Ga.  302;  Mogg  v. 
Mogg,  1  Merv.  654;  Annable  v.  Patch,  3  Pick.  (Mass.)  360. 

=  McArthur  «.  Scott,  113  U.  S.  340;  Scott  «.  West,  63  Wis.  529;  Jones  v. 
Webb,  5  Del.  Ch.  132;  Webster  ■».  Welton,  53  Conn.  183;  Kouvalinlia  v.  Gei- 
bel,  40  N.  J.  Eq.  443;  Toner  v.  Collins,  67  Iowa,  369. 

■•  Edwards  «.  Edwards,  15  Beav.  357;  Gosling  v.  Townsend,  17  Beav.  245; 
Johnston  v.  Antrobus,  21  Beav.  556;  O'Mahoney  v.  Burdett,  7  H.  L.  388; 
Burdge  s.  Walling,  45  K  J.  Eq.  10. 

•Marks  v.  Marks,  10  Mod.  419. 
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who  will  be  entitled  to  any  other  estate  of  which  the  said 
children  may  die  seised. ' 

And  so,  where  land  is  devised  to  A.  and  his  heirs,  and, 
upon  the  happening  of  some  contingency  to  B.  for  life,  A. 
is  only  divested  of  his  estate  during  the  continuance  of 
B.'s  estate,  and  the  reversion  goes  to  him  and  his  heirs." 

When  there  is  an  executory  devise  of  real  estate,  and 
the  freehold  is  not,  in  the  meantime,  disposed  of,  the  in- 
heritance descends  to  the  testator's  heirs  until  the  event 
happens.  So,  where  there  is  a  preceding  estate  limited, 
with  an  executory  devise  over  of  the  real  estate,  the  inter- 
mediate profits  between  the  determination  of  the  first 
estate  and  the  vesting  of  the  limitation  over,  will  go  to  the 
heir  at  law,  if  not  otherwise  appropriated  by  the  will.' 
The  same  rule  applies  to  an  executory  devise  of  the  per- 
sonal estate.' 

If  the  particular  estate  is  void  because  of  a  change  of 
circumstances,  occurring  between  the  execution  of  the 
will  and  the  testator's  death,  the  devise  will  be  construed 
as  if  there  had  been  no  preceding  limitation,  and  the  con- 
tingent limitation  will  be  upheld  as  an  executory  devise." 
If  the  testator  should  provide  that  the  remainder  is  to  take 
effect  only  when  the  particular  estate  vests,  then,  if  the 
devisee  does  not  survive  the  testator,  the  lapse  of  the  first 
devise  could  not  make  the  remainder  take  effect  as  an 
executory  devise." 

If  there  are  successive  limitations  which' take  effect  after 
an  executory  devise,  they  are  all  executory  devises  until 
the  first  limitation  takes  effect  in  possession,  when  they 
will  be  construed  as  remainders  if  they  are  capable  of  sus- 
taining that  relation  to  the  preceding  limitation.'     The 

'  Thomae  v.  Tliomae  (N.  J.),  18  At.  Kep.  355. 

'2Prest.  on  Abst".  140;  2  Powell  onDev.  341.  Compare  Fearne  on  Cont, 
Rem.  251. 

n^ay's  Case,  Cro.  Eliz.  878;  Hayward  v.  Stillingfleet,  1  Atk.  433. 

•>  Duke  «.  Edgerton,  3  Ves.  123. 

'Fearne  Cont.  Rem.  635;  Crozier  v.  Bray,  39  Hun  (N.  Y.),  131;  Teaton  v. 
Roberts,  38  N.  H.  459;  Goddard  v.  Goddard,  10  Pa.  St.  79;  Thompson  v. 
Hoop,  6  Ohio  St.  480. 

'  Gibson  v.  Seymour,  103  Ind.  485. 

'Fearne  Cont.  Rem.  503;  3  Prest.  on  Abstr.  178. 
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first  limitation  may  be  contingent  while  the  second  is 
vested,  but  the  second  will  open  to  let  in  the  first  when  it 
becomes  vested.'  A  remainder  in  fee  may  be  limited  after 
a  fee  by  will  by  way  of  an  executory  devise,  but  cannot  be 
done  by  deed." 

§  1026.  Defeating  a  Preceding  Estate  in  Fee. —  A 
subsequent  limitation  which  defeats  a  preceding  estate 
after  it  has  vested,  is  an  executory  devise.  It  defeats  and 
takes  the  place  of  the  preceding  limitation  upon  the  breach 
of  the  condition,  subsequent  to  the  vesting  of  the  first 
estate.'  If  the  subsequent  limitation  depends  upon  a  con- 
dition precedent  to  the  first,  and  which  must  vest,  if  at  all, 
before  the  first,  then  it  is  a  contingent  remainder." 

So,  where  a  testator  devises  land  to  his  son  for  hfe,  and 
then  to  be  equally  divided  among  his  son's  children,  should 
he  have  any,  and  if  he  has  none,  then  among  the  children 
of  the  testator's  brothers  and  sisters,  the  children  of  tho 
testator's  brothers  and  sisters  have  a  good  contingent 
remainder  in  the  premises  under  the  wiU,  and  they  have 
such  an  estate  in  land,  of  which  they  cannot  be  divested 
during  the  existence  of  the  life  estate  without  their  con- 
sent." 

§  102Y.  Devise  in  Fee  With  a  Devise  Over  Upon  the 
Happening  op  a  Certain  Event.— When  an  estate  is 
devised  in  fee  with  a  devise  over  upon  the  happening  of  a 
certain  event,  the  first  devisee  may  take  an  estate  in  fee 
simple  and  conditional,  and  the  devise  over  may  take  effect 
as  an  executory  devise,  or  he  may  take  an  estate  tail  and 
the  devise  over  may  take  effect  as  a  remainder.  Which  of 
these  results  is  produced  depends  upon  the  language  used." 

So  after  a  devise  of  real  estate  in  fee  and  a  devise  over  the 
first  devise  in  fee  is  cut  down  by  the  subsequent  devise  to 

'Fearne  Cont.  Rem.  506. 

'  McCampbell  ®.  Mason,  151  111.  500. 

'Barney  v.  Arnold,  15  R  I.  78;  Shadden  v.  Hembree,  17  Greg.  14;  Nightin- 
gale v.  Burrell,  15  Pick.  (Mass.)  104. 

^Luddington  v.  Kime,  1  Ld.  Raym.  203;  Goodright  v.  Dunham,  1  Doug. 
265;  Taylor  v.  Taylor,  63  Pa.  St.  481. 

'  Wilson  V.  White,  109  N.  Y.  59. 

«Fisk  V.  Keene,  35  Me.  849. 
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an  estate  tail,  where  an  estate  tail  is  recognized,  and  the 
subsequent  devisee  takes  an  estate  in  remainder."  The 
same  rule  of  construction  applies,  when  the  first  devise 
is  to  two  persons,  and  the  devise  over,  in  case  of  the 
death  of  either,  leaving  no  issue,  is  not  to  the  survivor, 
but  to  a  stranger.  So  a  devise  to  two  persons,  and  a 
devise  over  to  the  survivor  of  them,  and  still  another 
devise  over  to  other  persons,  the  two  persons  first  named 
take  an  estate  tail  by  implication."  It  is  an  implied  or 
constructive  estate  tail,  which  is  much  more  common 
than  those  otherwise  created.  It  is  implied  that  the  testa- 
tor designed  to  send  the  estate  down  to  the  children  of  the 
two  devisees,  because  he  gives  it  over  to  others  only  for  the 
reason  that  the  two  have  no  children  at  their  decease  to 
take  the  estate.  He  seeks  to  give  first  to  the  devisees  and 
then  to  their  children,  and  reserves  a  remainder  for  third 
parties  only  on  the  contingency  that  there  be  no  children 
through  whom  the  entailment  can  descend.'  And  so  if  the 
intention  is  to  create  an  estate  tail,  the  limitation  is  a  remain- 
der,* but  if  there  be  no  such  intention  then  an  executory 
devise  is  created." 

In  many  of  the  States  estate  tails  have  been  abolished. 
In  these  States  a  devise  to  a  party  and  the  heirs  of  his 
body,  with  a  limitation  over  upon  failure  of  issue,  the  limi- 
tation is  an  executory  devise,  and  is  a  valid  or  void  limita- 
tion according  to  the  testator's  intention  as  to  a  definite  or 
indefinite  failure  of  issue.  In  these  States  a  remainder 
cannot  be  limited  after  a  fee  tail  because  an  estate  tail  can- 
not be  created. 

§  1028.  Perpetuities. — It  was  settled  in  early  times,  that 
a  limitation,  by  way  of  executory  devise,  might  be  ex- 
tended beyond  a  life  in  esse  so  as  to  include  a  posthumous 

'  Allen  V.  Trustees,  103  Mass.  362. 

2  Richardson  v.  Richardson,  80  Me.  585. 

3  Hall  V.  Priest,  6  Gray  (Mass.),  18;  Willey  v.  Haley,  60  Me.  176. 
•"Easts.  Garrett,  84  Va.  533;  Summers  ».  Smith,   137  III.  645;  Hill  b.  Hill, 

74  Pa.  St.  173;  Morehouse  «.  Catheal,  31  N.  J.  L.  480;  Reinoehl  v.  Shirk,  119 
Pa.  St.  108. 

'  Guernsey  v.  Guernsey,  36  N.  Y.  367;  Johnson  s.  Bank,  83  Va.  65;  Randall 
B.  Josselyn,  59  Vt.  557;  Goddard  v.  Wliituey,  140  Mass.  93-  Prosser  v.  Hard- 
esty,  101  Mo.  598;  Trexler  v.  Holler,  107  N.  Car.  617. 
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son."  And  the  doctrine  was  finally  settled  and  defined  by 
precise  limits.  The  addition  of  twenty-one  years  to  a  life 
or  lives  in  being  was  held  admissible.  A  devise  of  lands 
in  fee,  to  such  unborn  son  of  a  /eme  covert  as  should  first 
attain  the  age  of  twenty-one,  was  held  to  be  good;  for  the 
utmost  length  of  time  that  could  happen  before  the  estate 
would  vest,  was  the  hfe  of  the  mother,  and  the  subsequent 
infancy  of  the  son.' 

Since  that  time,  A.  D.  1736,  an  executory  devise  of  the 
inheritance  to  the  extent  of  a  hfe,  or  lives  in  being,  and 
twenty-one  years  and  nine  months,  to  reach  the  case  of  a 
posthumous  child,  has  been  uniformly  allowed. 

It  was  settled  that  an  executory  devise  might  be  made  to 
vest  at  the  end  of  lives  in  being  and  twenty-one  years 
after,  to  allow  for  infancy  of  the  next  taker,  who  by  rea- 
son of  infancy  could  not  alienate  the  estate.  A  statute ' 
provided  that  children  en  ventre  sa  mere  born  after  their 
father's  death  should  for  the  purpose  of  hmitations  of 
estates  be  deemed  to  have  been  bom  in  his  hfetime,  and 
so  a  further  extension  of  nine  or  ten  months  was  allowed 
for  the  period  of  gestation.  Then  a  period  of  nine  months 
for  gestation  was  allowed  at  the  beginning  of  the  term,  as 
the  life  in  being  during  which  the  term  would  run,  or  the 
time  of  a  child  en  ventre  sa  mere.  And  then  as  a  final  de- 
termination it  was  settled  that  twenty -one  years  might  be 
allowed  as  a  term  in  gross,  without  reference  to  the  infancy 
of  any  person,  but  that  the  period  of  nine  months  for  ges- 
tation should  be  allowed  in  cases  only  where  the  gestation 
had  commenced  of  some  person  who,  if  born,  would  take 
an  interest  in  the  estate. 

This  rule  against  perpetuities  was  worked  out  on  the 
principles  of  the  common  law.  That  system  did  not  allow 
a  grant  of  property  in  fee  simple  to  be  made  with  an  entire 
restraint  of  alienation.  The  right  of  aUenation  was  incident 
to  the  estate,  and  the  restriction  of  alienation  was  void  as  re- 
pugnant to  law.  But  a  restriction  for  a  reasonable  time  was 
held  valid,  and  the  time  fixed  as  reasonable  was  this  rule 

'  Luddington  v.  Kime,  1  Ld.  Raym.  303. 
'  Stephens  v.  Stephens,  2  Barnard.  375. 
'lO&ll  William  III,  c.  16. 
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against  perpetuities.  The  same  rule  was  established  by 
many  cases  as  the  common  law  in  regard  to  estates  so 
settled,  allowed  the  income  to  be  invested  whether  for 
adults  or  infants. 

The  rule  is:  All  future  estates  which  arise  by  will  of 
executory,  conditional  limitation  or  shifting  and  springing 
uses,  must  vest  within  the  life  or  lives  in  being  at  the  death 
of  the  testator  and  twenty-one  years;  and  in  case  tlie  per- 
son in  whom  the  estate  or  interest  should  then  vest  is  en 
ventre  samere,  nine  months  more  will  be  allowed,'  except 
when  changed  by  statute.  It  is  the  rule  also  in  regard  to 
executory  devises,  and  it  applies  whenever  the  estate  is  so 
limited  that  by  all  possibility  it  may  not  vest  within  the 
prescribed  time.  If  it  may  not,  it  is  not  good  as  an  execu- 
tory devise,  even  if  the  persons  who  are  to  take  are  actu- 
ally born  and  qualified  within  the  time  allowed.' 

This  rule  has  reference  to  time  and  not  to  persons.  Even 
the  life  and  lives  in  being  have  no  reference  to  the  persons 
who  are  to  take,  for  the  testator  is  allowed  to  select,  as  the 
measure  of  time,  the  lives  of  any  person  now  in  existence  j 
and  the  twenty-one  years  afterwards  are  not  regulated  by 
the  birth  or  the  coming  of  age  of  any  person,  for  they 
begin  not  with  a  birth,  but  with  the  death,  and  are  twenty- 
one  years  in  gross,  without  regard  to  the  life,  or  to  the 
coming  of  age,  of  any  person  soever.' 

The  rule  is  laid  down  that  a  limitation  to  the  issue  of  an 
unborn  person  is  too  remote  and  void  if  he  takes  as  a  pur. 
chaser.*  But  there  is  a  distinction  to  be  taken  into  con- 
sideration.    It  is  also  established  that  an  executory  devise 

'Lawrence's  Estate,  136  Pa.  St.  354;  Jackson?).  Phillips,  14  Allen  (Mass.), 
572;  Mandlebaum  v.  McDonell,  29  Mich.  78;  Stout  v.  Stout,  44  N.  J.  Eq. 
479;  Pennington  ».  Pennington,  70  Md.  418;  Goldtree  v.  Thompson,  79  CaL 
613;  Gray  on  Perp.  144. 

'Jee  V.  Audley,  1  Cox,  334;  Leake  v.  Robinson,  2  Merv.  363;  Pearks  ®, 
Moseley,  5  App.  Gas.  714;  Nightingale  v.  Burrell,  15  Pick.  (Mass.)  104;  Haw- 
ley  ti.  Northampton,  8  Mass.  3,  87;  Dennett  v.  Dennett,  40  N.  H.  503;  43  N. 
H.  501;  Wood  «.  Griffin,  46  N.  H.  230.  Compare  Palms  v.  Palms,  68  Mich.- 
355. 

^Cadell  V.  Palmer,  1  CI.  &  Pin.  372;  7  Bligh,  N.  R.  302;  McArthur  v.  Scott,, 
113  U.  S.  340. 

*  Brudenell  v.  Elwes,  1  East,  453,  454;  Jackson  ii.  Brown,  13  Wend.  (N.  Y.> 
442,  344. 
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is  valid  if  it  must  necessarily  happen  within  a  life  or  lives 
in  being  and  twenty -one  years  and  the  fraction  of  another 
year,  allowing  for  the  period  of  gestation."  Even  a  long 
succession  of  estates  for  life  to  unborn  persons  and  their 
issue  is  valid,  if  subjected  to  the  restriction  that  in  order  to 
take  they  must  come  into  existence  during  lives  in  being 
and  twenty-one  years  afterwards." 

A  devise  to  the  unborn  child  of  an  unborn  child,  eo 
nomine,  is  void,  because  it  may  not  take  effect  within  a 
life  or  lives  in  being  and  twenty-one  years  and  the  fraction 
of  a  year  thereafter;  but  when  by  the  express  terms  of  the 
devise  the  limitation  over  must  take  effect  within  the  life 
or  lives  of  persons  in  being,  then  the  reason  supporting  the 
objection  fails,  and  the  limitation  is  valid,  although  it  may 
result  that  the  unborn  child  of  an  unborn  child  takes  there- 
under. ' 

If  the  future  limitation  is  void  as  contravening  the  rule 
against  perpetuities,  it  leaves  the  prior  limitation,  if  any, 
free  from  the  condition,  making  what  was  a  conditional 
estate  an  absolute  one.' 

§  1029.  The  Doctrine  of  Cy  Pres. — The  doctrine  cy  pres 
is  inadmissible  where  the  paramount  intention  of  the  tes- 
tator is  to  create  a  perpetuity,  and  where  the  doctrine,  if 
appUed,  would  effectuate  his  purpose  in  contravention  of 
the  declared  object  of  positive  law.  Under  the  common 
law  rule  against  perpetuities,  a  devise  to  a  class,  some 
members  of  which  may  possibly  not  take  within  the  pre- 
scribed period,  is  wholly  void.'  Because  it  is  the  period  of 
vesting,  and  not  the  description  of  the  legatees,  that  pro- 
duces the  incapacity,  and  the  devise  is  not  to  some  individ- 
uals who  are,  and  to  some  who  are  not  capable  of  taking." 

'  Long  «.  Blackall,  7  Term  E.  103. 

« Cadell  «.  Palmer,  1  CI.  &  Fin.  372;  7  Bligh,  N.  R.  303;  10  Bing.  147. 

3  Brown  v.  Brown,  86  Tenn.  377;  "Wilkinson  v.  South,  7  Term  R.  558;  Long 
«.  Blackall,  7  Term  R.  102. 

*  Beard  «.  Westcott,  5  Barn.  &  Aid.  801;  Sears®.  Russell,  8  Gray  (Mass.), 
100;  Stout  ».  Stout,  44  N.  J.  Bq.  479:  Nottingham  v.  Jennings,  1  Salk.  233; 
J'hiladelphia  ».  Girard,  45  Pa.  St.  37. 

'Leake  ».  Robinson,  3  Merv.  363;  Pearks  v.  Mosely,  5  App.  Gas.  714. 

'  Leake  o.  Robinson,  3  Merv.  383,  388,  390. 
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If  the  limitatioa  contravenes  the  rule  against  perpetuities, 
it  will  be  void  altogether,  and  cannot  be  held,  under  the  cy 
pres  doctrine  of  construction,  to  be  good  as  to  that  part 
which  is  within  the  rule  of  perpetuity,  and  void  only  as  to 
the  excess. ' 

But  the  courts  have  been  so  indulgent  to  the  ignorance 
of  testators  that  they  will,  to  carry  out  the  intention  of 
the  testator,  declare  parts  of  the  will  valid  and  other 
parts  invalid  which  are  void  on  account  of  remoteness, 
when  substantial  justice  can  be  done  to  all  parties  inter- 
ested," and  the  rule  of  construction  will  be  followed  which 
does  not  contravene  the  rule  against  perpetuities  whenever 
possible.' 

But  if  a  part  enforcement  of  the  devise  will  work  an  in- 
justice to  those  who  are  excluded,  or  benefit  upon  those  in- 
cluded not  intended  by  the  testator,  the  whole  devise  will 
be  declared  invalid.* 

If  the  devise  is  vested  the  postponement  of  the  time  of 
enjoyment  beyond  the  rule  against  perpetuities  will  not 
affect  the  vahdity  of  the  limitation'. 

§  1030.  The  Prohibition  op  Accumulations.  —  The  ac- 
cumulations of  income  on  an  invested  fund  are  not  forbidden 
because  they  tend  to  a  perpetuity.  In  the  leading  case°  it 
was  decided  that  there  is  no  limited  number  of  lives  for  the 
purpose  of  postponing  the  vesting  of  an  executory  interest. 
There  may  be  an  indefinite  number  of  concurrent  lives  no 
way  connected  with  the  enjoyment  of  the  estate;  for,  be 
there  ever  so  many,  there  must  be  a  survivor,  and  the  hmi- 
tation  is  only  for  the  length  of  that  life.''  The  devise  in  the 
leading  case*  was  that  all  the  real  and  personal  estate  of  the 

'Porter  v.  Fox,  6  Sim.  485;  Jackson  v.  Phillips,  14  Allen  (Mass.),  572;  Evers 
v.  Challis,  7  H.  L,  Cas.  555.     See,  also,  Hale  v.  Pew,  25  Beav.  335. 

2  Church  V.  Kemble,  5  Sim.  525;  Carver  v.  Bowles,  3  Russ.  &  Myl.  306. 

^Dalany  v.  Middleton,  73  Md.  67;  Roe  ».  Vingut,  117  N.  Y.  304. 

^Stouts.  Stout,  44  N.  J.  Eq.  479;  Andrews  v.  Rice,  58  Conn.  566;  Griffith 
V.  Pownall,  13  Sim.  393;  Webster  v.  Boddington,  36  Beav.  138;  Evers  v.  Chal 
lis,  7  H.  L.  Cas.  545. 

'Hillyer  v.  Vandewater,  131  N.  Y.  681. 

«Thellusson  «.  Woodford,  4  Ves.  337;  llVes.  112;  1  Bos.  &  Pul.  N.  R.  396. 

■I Robinson*.  Hardcastle,  3  Bro.  C.  C.  30;  Thellussonu Woodford,  11  Ves.  145. 

sThellusson  v.  Woodford,  4  Ves.  337;  1  Bos.  &  Pul.  N.  R.  396. 
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testator  should  be  converted  into  one  common  fund  to  be  vest- 
ed in  trustees  in  fee  for  the  rents  and  profits  to  accumulate 
during  all  the  lives  of  all  the  testator's  sons,  and  of  all  the 
testator's  grandsons  born  in  his  hfetime  and  living  at  his 
death,  or  then  en  ventre  sa  mere,  and  their  issue,  to  receive 
the  profits  during  all  that  time  in  trust,  and  to  invest  them 
from  time  to  time  in  other  real  estates,  and  thus  be  adding 
income  to  principal.  After  the  death  of  the  last  survivor 
of  all  the  enumerated  descendants,  the  estates  were  to  be 
conveyed  to  those  branches  of  the  respective  families  of  the 
sons  who,  at  the  end  of  the  period,  should  answer  the  de- 
scription of  the  heirs  male  of  the  respective  bodies  of  the 
sons.  This  trust  was  held  valid,  and  the  property  tied  up 
from  alienation  and  from  enjoyment  for  three  generations. 
Thus  the  profits  accumulated  during  the  Uves  of  all  his 
children,  grandchildren  and  great-grandchildren  living  at 
his  death,  and  at  the  death  of  the  last  survivor  were  to  be 
divided  up  among  certain  descendants  who  should  then  be 
in  being. 

The  limitations  of  this  devise  brought  about  the  enact- 
ment of  a  statute  in  England,'  commonly  called  the  Thel- 
lusson  Act,  whereby  such  accunuilations  are  prohibited  for 
a  longer  period  than  the  life  of  the  grantor  and  twenty-one 
years  thereafter,  or  the  minority  of  the  person  or  persons 
who  are  to  take;  this  English  statute  is  adopted  by  several 
of  the  States;"  but  the  common  law  rule  prevails  in  those 
States  where  the  common  law  has  been  adopted,  and  there 
is  no  restriction  as  to  the  time  within  which  the  profits 
may  be  directed  to  accumulate.  So  long  as  the  accumula- 
tion is  kept  within  the  period  of  perpetuity  it  is  a  valid 
limitation  at  the  present  time,  if  not  changed  by  statute." 

If  the  trust  of  accumulation  of  the  income  of  personal 
property  be  void  under  the  statute,  the  income  descends  as 
if  the  testator  died  intestate.  * 

The  intermediate  rents  and  profits  arising  on  an  estate 

'  39  &  40  George  III.  ch.  98. 

'Goldtree  «.  Thompson,  79  Cal.  613;  Roe  v.  Vingut,  117  K.  Y.  204; 
Schwartz's  Appeal,  119  Pa.  St.  337;  Scott  v.  West  63  "Wis.  539;  Manlce  v. 
Manice,  43  N.  Y.  305. 

'  Hale  V.  Hale.  125  111.  399. 

"Vail  V.  Yail,  4  Paige  (N.  Y.),  317. 
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given  by  way  of  executory  devise,  will  pass  by  a  devise  of 
all  the  residue  of  the  estate.'  And  where  there  is  an  execu- 
tory devise  of  real  estate,  and  the  freehold  is  not,  in  the 
meantime,  disposed  of,  the  freehold  and  inheritance  de- 
scend to  the  testator's  heir  at  law."  Rent  accruing  after 
the  lessor's  death,  is  a  chattel  real,  and  descends  to  the  heir 
and  does  not  go  the  executor.'  If  the  profits  are  bequeathed, 
and  the  land  left,  in  the  meantime  to  the  heir  until  the  con- 
tingent limitation  takes  effect,  and  there  is  no  trustee  ap- 
pointed, the  heir  becomes  trustee,  and  the  rents  and  profits 
will  accumulate  in  his  hands  for  the  benefit  of  the  party 
under  the  will." 

§  1031.  Destruction  op  Executory  Devises. — An  ex- 
ecutory devise  cannot  take  effect  where  there  is  a  precedent 
estate  devised  and  the  absolute  power  of  disposition  of  the 
land  is  vested  in  the  first  devisee.  ° 

The  absolute  power  of  disposition  which  avoids  an  ex- 
ecutory devise  must  be  one  which  permits  the  first  taker  of 
the  fee  to  dispose  absolutely  of  the  very  subject  of  both 
the  executed  and  executory  devise,  the  land  itself,  includ- 
ing the  interest  given  by  the  devise  over.  °  One  of  the  dis- 
tinguishing properties  of  an  executory  devise  is  its  inde- 
structibility and  its  total  exemption  from  the  power  and 
control  of  the  first  taker.' 

The  absolute  power  of  disposal  in  the  first  taker  to  which 
a  limitation  over  is  void  for  repugnancy  is  a  power  to  dis- 
pose of  the  whole  estate,  including  the  limitation  over,  and 
in  destruction  of  the  limitation.  Such  power  of  limitation 
seems  to  be  called  absolute  in  contradistinction  to  the  power 
of  disposing  of  a  limited  fee  vested  in  the  first  taker.  °  If  the 
first  taker  has  an  unlimited  and  absolute  power  to  dispose 

'  Stephens  v.  Stephens,  Cases  Temp.  Talb.  238. 

'Gibson  ».  Montfort,  1  Ves.  485;  Amb.  93;  Clark®.  Smith,  Lutw.  793. 

» Green  «.  Massie,  18  III.  363. 

*  Rogers  v.  Ross.  4  Johns.  Ch.  (N.  T.)  388. 

'  Ide  V.  Ide,  5  Mass.  500;  Wead  v.  Gray,  78  Mo.  59;  Pickering  «.  Langdon, 
33  Me.  413;  Moore  v.  Sanders,  15  S.  Car.  440;  Cook  v.  "Walker,  15  Ga.  457; 
McRee  v.  Means,  34  Ala.  363. 

« McRee  v.  Means,  34  Ala.  360. 

'  Fearne  on  Cont.  Rem.  418^30. 

8  Fisher  v.  Wister,  154  Pa.  St.  65;  Shaw  «.  Ford,  7  Ch.  D.  669. 
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of  the  entire  fee  free  from  any  liability  to  be  defeated,  then 
whether  he  choose  to  exercise  it  or  not  the  Uraitation  over 
becomes  void,  for  its  existence  is  incompatible  with  the  ab- 
solute control  vested  by  the  law  in  his  first  taker,  and  the 
right  or  interest  of  the  executory  devise,  in  the  face  of  the 
power  of  this  first  taker  is  too  vague,  doubtful  and  uncer- 
tain to  be  recognized  or  entitled  to  any  protection  by  the 
law. 

But  it  is  held  that  the  power  of  disposition  to  have  the 
effect  of  destroying  the  executory  devise  over  must  be  gen- 
eral, not  only  in  the  sense  in  which  the  word  is  used,  but 
as  to  the  means  of  conveyance  or  disposition,  and  that 
where  the  right  of  disposition  of  the  first  devisee  is  limited 
to  any  particular  method  of  conveyance  the  limitation  over 
will  be  good. ' 

In  equity,  assignments  of  executory  interests  for  good  or 
valuable  considerations  will  be  sustained,  and  in  England 
and  in  many  of  the  United  States,  statutes  have  been  en- 
acted under  which  all  contingent  and  executory  interests 
may  be  transferred  by  deed.  In  Michigan,  Minnesota, 
New  York  and  Wisconsin  expectant  interests  of  every  kind 
are  descendible,  devisable  and  ahenable  in  the  same  manner 
as  estates  in  possession.  In  Maine  and  Massachusetts  when 
any  contingent  remainder,  executory  devise  or  other  estate 
in  expectancy,  is  so  granted  or  limited  to  any  person  that 
in  case  of  his  death  before  the  happening  of  the  contin- 
gency, the  estate  would  descend  to  his  heirs  in  fee  simple, 
such  person  may,  before  the  happening  of  the  contingency, 
sell,  assign  or  devise  the  premises  subject  to  the  contin- 
gency. And  similar  statutes  exist  in  Cahfornia,  Idaho, 
Kentucky,  Louisiana,  N"ew  Jersey,  North  Dakota  and  South 
Dakota. 

At  common  law  an  executory  interest  in  real  property, 
whether  vested  or  contingent,  was  only  a  possibility,  and, 
therefore,  not  assignable  inter  vivos.' 

§  1032.  Dying  Without  Issue  as  to  Real  Estate.— If 
an  executory  devise  be  limited  to  take  effect  after  a  devisee's 

'  Hall  V.  Robinson,  3  Jones  Eq.  (N.  Car.)  348;  Steveuson  v.  Glover,  1  C.  B.  447. 
« Chains  on  Real  Prop.  58,  142,  143. 
132 
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dying  without  heirs,  or  without  issue,  or  on  failure  of 
issue,  or  without  leaving  issue,  or  equivalent  expression, 
it  imports  a  general  indefinite  failure  of  issue  of  the  first 
taker  and  an  estate  tail  in  the  first  taker.'  Now  an  in- 
definite failure  of  issue  means  a  failure  of  issue  whenever 
it  shall  happen,  sooner  or  later,  without  any  fixed,  certain 
or  definite  period,  within  which  it  must  happen.  It  means 
the  period  when  the  issue,  or  descendants  of  the  first  taker, 
shall  become  extinct,  and  when  there  is  no  longer  any 
issue  of  the  grantee  or  devisee,  without  reference  to  any 
particular  time,  or  any  particular  event;  and  an  executory 
devise,  upon  such  an  indefinite  failure  of  issue,  is  void,  be- 
cause it  might  tie  up  property  for  generations.  °  A  definite 
failure  of  issue  is  when  a  precise  time  is  fixed  by  the  will 
for  the  failure  of  issue,  as  in  the  case  of  a  devise  to  A. , 
with  this  or  similar  qualification :  "But  if  he  dies  without 
lawful  issue  living  at  the  time  of  his  death."  ° 

That  is,  if  the  second  limitation  so  limits  the  prior  de- 
vise as  to  convert  it  into  an  estate  tail,  it  will  be  a  remain- 
der after  an  estate  tail.  But  if  the  second  limitation  be 
to  the  issue  of  a  stranger  and  not  to  the  issue  of  the  first 
taker,  the  limitation  can  only  take  effect,  if  at  all,  as  an 
executory  devise  and  not  as  an  estate  tail."  So,  at  common 
law,  an  indefinite  failure  of  issue  made  the  limitation  void, 
if  it  could  only  take  effect  as  an  executory  devise;"  but  the 
second  limitation  was  valid  if  it  could  take  effect  as  a 
remainder  after  an  estate  tail. 

A  devise  in  fee,  with  remainder  over  upon  an  indefinite 
failure  of  issue  of  the  first  taker,  is  an  estate  tail,  and  in 
order  to  support  the  remainder  over  as  an  executory  devise, 

I  Hackney  v.  Tracy,  137  Pa.  St.  53;  Reinoehl  i>.  Sbirk,  119  Pa.  St.  108. 

2 Hall  V.  Chaffee,  14  N.  H.  215.  See,  also,  Voris  v.  Sloan,  68  III.  588;  Chism 
V.  Williams,  39  Mo.  388;  Williamson  v.  Daniel,  13  Wheat.  (U.  S.)  568;  Moore 
V.  Rake,  36  N.  J.  L.  574;  Kleppner  v.  Laverty,  70  Pa.  St.  70;  Lillibridge  v. 
Ross,  31  Ga.  780. 

3  Trumbull  ».  Gibbous,  22  N.  J.  L.  117. 

■•  Sears  «.  Russell,  8  Gray  (Mass),  93;  Terry  «.  Briggs,  13  Met.  (Mass.)  33; 
Badger  v.  Lloyd,  1  Ld.  Raym.  533;  1  Sack.  233;  Preston  v.  Funnel!,  Willes, 
165. 

=  Pennington  v.  Pennington,  70  Md.  418;  Jackson  ■».  Billinger,  18  Johns.  (N. 
T.)  368;  Allen  v.  Henderson,  49  Pa.  St.  333;  Hamner  v.  Hamner,  3  Head 
(Tenn.),  398;  Brattleboro  v.  Mead,  43  Vt.  556. 
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and  to  get  rid  of  the  limitation  as  an  estate  tail,  the  courts 
have  frequently  laid  hold  of  slender  circumstances  in  the 
will,  to  elude  or  escape  the  authority  of  the  adjudged  cases. 
So  it  is  often  held  that  the  testator  meant  by  a  limitation, 
over  upon  the  event  of  the  first  taker  dying  without  issue, 
the  failure  of  issue  living  at  his  death,  thereby  supporting 
the  executory  devise;"  if  it  should  be  adjudged  an  indefinite 
failure  of  issue,  the  I'emainder  over  will  not  be  good  as  an 
executory  devise,  because  it  may  tie  up  the  property  for 
generations  and  violate  the  rule  against  perpetuities.' 

This  has  been  the  EngUsh  law  from  the  time  of  the  Year 
Books,  that  a  devise  in  fee,  with  a  remainder  over  if  the 
devisee  dies  without  issue  or  heirs  of  the  body,  is  a  fee  cut 
down  to  an  estate  tail.  Such  a  limitation  over  is  void,  by 
way  of  executory  devise,  as  being  too  remote,  and  founded 
on  an  indefinite  failure  of  issue.' 

The  American  authorities  are  not  quite  so  rigid  and  are 
more  flexible,  and  more  easily  turned  aside  by  force  of 
slight  additional  expressions  in  the  will.  And  this  rule  of 
construction  in  the  United  States  has  been  changed  by 
statute  in  many  of  the  States,  so  that  a  failure  of  issue 
means  a  failure  upon  death  of  the  first  taker;  among  the 
States  which  have  changed  this  rule  so  as  to  make  the 
issue  a  definite  failure  are  Alabama,  California,  Georgia, 
Kentucky,  Maryland,  Michigan,  Minnesota,  Mississippi, 
Missouri,  New  Jersey,  New  York,  North  Carolina,  South 
Carolina,  Tennessee,  and  Virginia.  But  where  the  statute 
does  not  control,  the  old  construction  is  followed  with  vary- 
ing degrees  of  rigidity.* 

The  American  courts  at  the  present  time  are  more  liberal 

'Macomb  v.  Miller,  9  Paige  (N.  Y.),  265;  26  Wend.  (N.  Y.)  229;  Pells  v. 
Brown,  Cro.  Jac.  590. 

'Hannaa  v.  Osborn,  4  Paige  (N.  Y.),  336;  Right  v.  Creber,  5  Barn.  &  Ores. 
866;  King  v.  Burchell,  1  Eden,  424;  Doe  v.  Periyn,  3  Term  R.  484;  Doe  v. 
Elvey,  4  East,  813;  Denn  v.  Bagshaw,  6  Term  R.  512;  Dansey  «.  Grifflths,  4 
Maule  &  Sel.  61;  Vaughan  v.  Dickes,  20  Pa.  St.  509. 

'Sonday's  Case,  9  Co.  127;  Kings.  Rumbail,  Cro  Jac.  448;  Holmes  v.  Mey- 
nel,  T.  Raym.  452;  Brice  v.  Smith,  Willes,  1 ;  Fortli  v.  Chapman,  1  P.  Wm. 
663;  Hope  ».  Taylor,  1  Burr.  268;  Doe  ».  Fonnereau,  Doug.  509;  Barbw  v. 
Salter,  17  Ves.  479;  Romilly  v.  James,  6  Taunt.  263;  Doe  ».  Rivers,  7  Term  R. 
372;  Doe  v.  Ellis,  9  East,  382;  Tenny  v.  Agar,  12  East,  253. 

^Ide  V.  Ide,  5' Mass.  500;  Hallett  v.  Pope,  8  Harr.  (Del.)  542;  Moody  «. 
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in  the  construction,  so  if  the  limitation  over  is  to  rest  upon 
failure  of  "legal  heirs  "  or  "heirs"  of  the  first  taker,  the 
word  ' '  heirs"  wiU  be  construed  to  mean  issue  to  prevent  fail- 
ure of  the  limitation;'  and  "legal  heirs"  wiU  be  construed 
to  mean  "child  or  children"  when  it  clearly  appears  from 
the  will  that  the  testator  used  the  phrase  in  that  sense." 
So  it  has  been  held  that  a  limitation  upon  dying  without 
children,  then  over  to  the  brothers  of  the  first  taker,  means 
children  living  at  the  death  of  the  first  taker.'  Where  the 
limitation  over  is  to  others,  or  to  the  surviving  children  or 
issue  of  the  first  taker,  a  definite  failure  of  issue  is  generally 
presumed  to  be  intended.'  And  it  is  the  tendency  of 
some  courts  to  construe  "die  without  leaving  issue"  or 
"  leaving  no  issue"  as  meaning  a  definite  failure  of  issue.' 
And  the  phrases  "without  lawful  heirs,"  or  "without  law- 
ful heirs  of  his  body  "  mean  a  definite  failure  of  issue.  ° 

But  as  to  deeds  a  conveyance  to  A.  and  his  heirs,  and  if 
he  should  die  without  issue,  then  over,  A.  will  take  a  fee 
upon  condition,  instead  of  an  estate  tail,  as  in  case  of 
devise. ' 

■Where  the  statute  applies  making  the  limitation  to  refer 
to  a  definite  failure  of  issue,  the  limitation  will  be  construed 
ordinarily  to  be  an  executory  devise.* 

.Walker,  3  Ark.  198;  Irwin  ®.  Dunwoody,  17  Serg.  &  W.  (Pa.)  61;  Bells  o. 
Oillespie,  5  Rand.  (Va.)  273;  Syduor  v.  Sydnors,  2  Munf.  (Va.)  363. 

1  Hornet  V.  Bacon,  126  Pa.  St.  176;  Cochran  «.  Cochran,  137  Pa.  St.  486. 

2 Underwood*.  Bobbins,  117  Ind.  308. 

'Morgan  v.  Morgan,  5  Day  (Conn.),  517;  Matthia  v.  Hammond,  6  Rich.  Eq. 
(S.  Car.)  399;  Williams  v.  Graves,  17  Ala.  63. 

^Clarke  v.  Terry,  84  Conn.  176;  Den  ».  Allaire,  20  N.  J.  L.  15;  Jackson  «. 
Chew,  12  Wheat.  (U.  S.)  153;  Brightman  v.  Brightman,  100  Mass.  238;  Russs. 
Russ,  9  Fla.  105;  Williams  «.  Turner,  10  Yerg.  (Tenn.)  289;  Ingersoll's  Appeal, 
86  Pa.  St.  240. 

5  Edwards  v.  Bibb,  43  Ala.  666;  Daniel  v.  Thompson,  14  B.  Mon.  (Ky.)  662; 
Harris  v.  Smith,  16  Ga.  545;  Hill  v.  Hill,  74  Pa.  St.  173;  Maurice  ®.  Maurice, 
43  N.  Y.  303;  Puirchild  v.  Crane,  13  N.  J.  Eq.  105;  Eaton  ».  Straw,  18  N.  H. 
321;  Perry  «.  Logan,  5  Rich.  Eq.  (S.  Car.)  202.  Compare  Patterson  «.  Ellis, 
11  Wend.  (JSr.  Y.)  289;  Malcolm  ®.  Malcolm,  3  Gush.  (Mass.)  472;  Tongue  v. 
JSfutwell,  13  Md.  415. 

'Abbott  V.  Essex  Co.,  i8  How.  (U.  S.)  203;  Berg  v.  Anderson,  72  Pa.  St.  87; 
Jones  ».  Miller,  13  Ind.  337;  Hudson  v.  Wadworth,  8  Conn.  309. 

'Davies«.  Speed,  3  Salk.  675;  Abraham  v.  Twigg,  Cro.  Eliz.  478;  Coltman 
V.  Senhouse,  Pollexfen,  536. 

«Naylor  v.  Godman,  109  Mo.  543;  In  re  Railroad  Co.,  105  N.  Y.  91;  McRee 
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§  1033.  ExECUTOEY  Devises  of  Chattel  Interests. — 
The  same  limitation,  under  the  English  law,  which  would 
create  an  estate  tail  if  applied  to  real  estate,  would  vest 
the  whole  interest  absolutely  in  the  first  taker,  if  applied 
to  chattels.'  The  principle  is  well  settled  that,  with  but 
few  exceptions,  where  personal  estate,  including,  of  course, 
terms  of  years  of  whatever  duration,  is  bequeathed  in 
terms  which,  if  applied  to  real  estate,  would  create  an  es- 
tate tail,  such  bequest,  in  analogy  to  the  operation  of  the 
rule  in  Shelley's  case,  will  vest  the  subject  of  it,  including 
leasehold,  absolutely  in  the  person  who  would  be  the  im- 
mediate donee  in  tail." 

Thus,  a  gift  of  leasehold  interest  to  A.  for  life  with  re- 
mainder over  to  the  heirs  of  his  body,  entitles  A.  to  the 
absolute  interest;'  the  whole  interest  vests  in  the  first 
taker.'  So,  where  the  testator  devises  and  bequeathes  to 
his  wife  all  his  property  and  effects,  real  and  mixed,  of 
whatever  nature  and  kind,  for  and  during  her  natural  life, 
and,  after  her  death,  all  the  residue  of  such  property,  real, 
personal  and  mixed,  to  his  children,  the  testator  intends 
his  wife  to  take  the  personalty  absolutely,  if  it  be  needed 
for  her  support,  and  only  the  remainder,  if  not  used,  to  go 
to  his  children  after  her  death."  If  the  articles  be  perish- 
able, the  use  of  which  consists  in  their  consumption,  it 
amounts,  from  necessity,  to  an  absolute  gift  of  the  prop- 
erty. If  of  articles  which  may  depreciate  by  using,  but 
which  will  not  necessarily  be  consumed  or  worn  out  in  that 
way,  a  full  title  thereto  is  not  given." 

«.  Means,  34  Ala.  349;  Pinkham  v.  Blair,  57  N.  H.  226;  Black  o.  Williams,  51 
Hun  (N.  Y.),  280;  Miller  v.  Macomb,  36  Wend.  (N.  Y.)  329. 

'Attorney-General  d.  Bayley,  2  Bro.  C.  0.  553;  Britten  v.  Twining,  3  Meriv. 
176;  Patterson  v.  Ellis,  11  Wend.  (N.  Y.)  259;  Smith  v.  Bell,  6  Pet.  (U.  S.)  68; 
Gillespie  v.  Miller,  5  Johns.  Ch.  (N.  Y.)  21;  Merrill  v.  Emery,  10  Pick.  (Mass.) 
507;  Fearne  on  Cont.  Rem.  401. 

=  Seeger  v.  Leakin,  76  Md.  500. 

3  Hughes  V.  Nicklas,  70  Md.  484. 

^Horne  v.  Lyeth,  4  Harr.  &  J.  (Md.)  431;  Fearne  on  Cont.  Rem.  461,  466; 
Doe  V.  Lyde,  1  Term  R.  593;  Powell  v.  Glenn,  21  Ala.  458. 

'Markley's  Estate,  132  Pa.  Si.  353;  Gold's  Estate,  138  Pa.  St.  495,  dis- 
tinguishing Hoflus  V.  Hoflus,  93  Pa.  St.  308. 

•  Whittemore  t).  Russell,  80  Me.  397,  300.  See,  also,  Walker  v.  Pritchard, 
131  111.  231. 
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But  future  limitations  maybe  created  in  chattels  in  inter- 
ests to  take  efifect  as  executory  devises.  But  a  more  liberal 
rule  is  adopted  in  respect  to  chattel  interests  in  real  prop- 
erty and  personalty,  and  very  slight  evidence  is  sufficient 
to  make  a  failure  of  issue  mean  a  definite  failure,  in  order 
to  support  the  executory  devise. '  If  the  executory  limita- 
tion, either  of  land  or  chattels,  be  too  remote  in  its  com- 
mencement, it  is  void,  and  cannot  be  helped  by  any 
subsequent  event,  or  by  any  modification  or  restriction  in 
the  execution  of  it. 

The  courts  generally  lay  hold  of  any  circumstance,  how- 
ever slight,  and  create  almost  imperceptible  shades  of 
distinction,  to  support  Umitations  over  of  personal  prop- 
erty.' But  such  discrimination  is  never  made  where  there 
is  no  expression  or  circumstance  in  the  will  which  the 
court  can  lay  hold  of  as  evincive  of  some  intention  in  the 
testator  that  it  should  be  a  definite  failure  of  issue." 

§  1034.  Lex  Loci  Rei  Sit^. — Although  a  testator  at  the 
time  of  making  his  will  is  domiciled  in  one  State,  yet  if  he 
devises  land  in  another  State  or  directs  the  conversion  of 
any  of  his  property  into  land,  the  validity  of  any  suspen- 
sion of  the  absolute  power  of  alienation  thereof,  is  to  be 
determined  by  the  courts  of  the  State  in  which  such  land 
is  situated;  and  so  of  the  legality  of  accumulation  of  rents 
and  profits  therefrom.* 

And  in  the  absence  of  any  equitable  conversion,  the 
question  as  to  the  unlawful  suspension  of  the  power  of 
alienation  of  land  in  any  State  must  be  governed  by  the 
laws  of  that  State  where  the  land  lies,  notwithstanding  the 
testator  who  attempted  to  dispose  of  the  same,  was,  at  the 

>  Moffat «.  Strong,  10  Johns.  (N.  T.)  13:  Newton  v.  Griffith,  1  Harr.  &  G. 
<Md.)  Ill;  Robards  v.  Jones,  4  Ired.  (N.  Car.)  53;  Williams  v.  Turner,  10 
Yerg.  (Tenn.)  287;  Royall  v.  Eppes,  3  Munf.  (Va.)  479;  Allender  v.  Sussan,  33 
Md.  11;  Morehouse  v.  Cothea',  33  N.  J.  L,  480:  Davidge  ®.  Chaney,  4  Harr.  & 
McA.  (Md.)  393;  Biscoe  v.  Biscoe,  6  Gill.  &  J.  (Md.)  282;  Usilton  v.  Usilton,  3 
Md  Ch.  86;  Flinn  ®.  Davis,  18  Ala.  133. 

« Dashiell  v.  Dashiell,  3  Harr.  &  G.  (Md.)  127;  Ladd  v.  Harvey,  21  N.  H 
514. 

^Bdelen  v.  Middleton,  9  Gill  (Md.),  161. 

<Ford  v.  Ford,  70  Wis.  19. 
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time  of  making  his  will  and  at  his  death,  domiciled  in 
some  other  State.' 

>  White  «.  Howard,  46  N.  Y.  144;  Despard  v.  Churchill,  53  N.  Y.  192;  Hob- 
son  V.  Hale,  95  N.  Y.  588;  Hale  v.  Hale,  135  111.  399;  Chamberlain  v.  Cham- 
berlain, 43  N.  Y.  435;  Ford  v.  Ford,  80  Mich.  42;  Lawrence's  Estate,  136 
Pa.  St.  354. 
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uses  and  trusts. 

Article  1. 

Uses. 

§  1035.  Definition.  §  1043.  Kinds  of  Estate  Necessary  to 

§  1036.  History  and  Origin.  Predicate  a  Use. 

§  1037.  Uses  and  Estates  at  Law.  §  1043.  Contingent  Use. 

§  1038.  Resulting  Use.  §  1044.  The  Fiction  of  Scintilla  Juris. 

§  1089.  Incidents  of  Uses.  §  1045.  Future  Use. 

§  1040.  The  Statute  of  Uses.  §  1046.  Shifting  or  Secondary  Uses. 

§  1041.  Use  Upon  Use.  §  1047.  Springing  Uses. 

§  1035.  Definition. — A  use  is  a  confidence  reposed  in  an- 
other, who  is  made  tenant  of  the  land,  or  terre  tenant,  that 
he  will  dispose  of  the  land  according  to  the  intention  of  the 
cestui  que  use,  or  him  to  whose  use  it  is  granted,  and  suffer 
him  to  take  the  profits.  Or  a  use  in  the  profit  or  benefit 
of  lands  and  tenements,  or  a  trust  and  confidence  reposed  in 
a  party  for  the  holding  of  lands,  that  he  to  whose  use  the  trust 
is  made  shall  take  the  profits  thereof.  Thus  a  use  is  where 
the  legal  estate  of  lands  is  in  A.,  in  trust,  that  B.  shall 
take  the  profits,  and  that  A.  will  make  and  execute  estates 
according  to  the  directions  of  B.' 

And  a  person  to  whom  a  gift  of  land  was  made  and 
seisin  delivered,  was  considered  at  law  to  be  thenceforth 
the  true  owner  of  the  lands,"  and  the  cestui  que  use  had  no 
standing  in  a  court  of  law  and  could  only  obtain  redress  for 
wrongs  when  the  court  of  chancery  took  jurisdiction." 

Before  equitable  jurisdiction  was  extended  to  his  relief, 
he  had  to  depend  wholly  upon  the  honesty  of  the  feoffee  to 
use,  as  he  had  only  a  confidence  or  trust,  for  which  he  had 
no  remedy  at  the  common  law. 

1 4  Kent's  Com.  389;  3  Bl.  Com.  330;  Burgess  v.  Wheate,  1  W.  Bl.  133. 
«3  Bl.  Com.  830;  Chudleigh's  Case,  1  Co.  131;  1  Spenco  on  Eq.  Jur.  443;  3 
Bl.  Com.  331. 
3  Co.  Litt.  371b;  3  Bl.  Com.  331. 

(1056) 
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Prior  to  the  statute  of  uses'  the  words  "use"  and 
"trust"  were  regarded  as  convertible  terms,  and  the 
statute  undertook  to  apply  the  same  remedy  to  all  by  unit- 
ing the  legal  with  the  equitable  interest,  and  thus  creating 
a  new  legal  estate;'  still  the  distinction  between  the  two 
terms  is  practical,  substantial,  and  important.  For  the 
essential  operation  of  the  statute  there  must  be  a  person 
seised  to  a  use,  a  cestui  que  use,  and  a  use  in  esse,  and 
when  these  three  things  occur  the  use  is  executed;'  that 
is,  the  statute  transfers  the  seisin  and  possession  from 
the  feoffee  to  use,  to  the  cestui  que  use,  without  an  actual 
entry  being  made  to  give  him  the  seisin,  and  the  cestui  que 
use  has  an  actual  estate,  which  is  created  as  effectually  as 
if  it  had  been  done  by  a  conveyance  with  livery  of  seisin  at 
common  law."  But  a  trust  may,  and  perhaps  ordinarily 
does,  exist  only  when  the  use  is  incapable  of  being  thus 
executed;  and  the  legal  estate  is  necessarily  left  in  the 
feoffee  as  at  common  law.  Thus,  if  there  was  a  feoffment 
to  A.  to  the  use  of  B.,  to  the  use  of  C,  the  seisin  in  A. 
passed  to  and  was  executed  to  the  use  of  B.  But  as  only 
a  use  was  given  to  B.  it  was  held  that  the  seisin  which  the 
statute  united  to  the  use  in  B.,  did  not  pass  from  him  to 
C,  and  it  consequently  left  the  seisin  in  B.  as  the  legal 
owner.  In  order  to  give  effect  to  the  second  part  of  the 
limitation,  equity  came  in  and  required  B.  (in  whom,  as  to 
his  relation  with  A.,  the  use  was  executed)  to  hold  the 
estate  to  the  use  of  C,  and  called  it  a  trust.' 

§  1036.  History  and  Origin.— Uses  are  derived  from 
ihefidei  commissa  of  the  Eoman  law.  It  was  the  duty  of 
a  Eoman  magistrate,  the  praetor  fidei  commissarius,  who 
was  a  particular  chancellor  for  uses,  to  enforce  the  observ- 
ance of  this  confidence."  They  were  introduced  by  the 
testator,  to  evade  the  municipal  law,  which  disabled  certain 
persons,  as  exiles  and  strangers,  from  being  heirs  or  lega- 

'  37  Henry  VIII,  c.  10. 
« 1  Sand,  on  Uses,  70-84. 

*  Bacon's  Law  Tracts,  351;  1  Sand,  on  Uses,  97,  98. 
*1  Sand,  on  Uses,  119;  Bacon's  Law  Tracts,  338. 
'Matthews  v.  Ward,  10  Gill  &  John.  (Md.)  443. 
•Inst.  L.  33,  2. 
133 
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tees.  The  inheritance  or  legacy  was  given  to  a  person 
competent  to  take,  in  trust,  for  the  real  object  of  the  testa- 
tor's bounty.  But  such  confidence  was  precarious,  and 
was  called  by  the  Roman  lawyers  jus  precarium  for  it 
rested  entirely  on  the  honesty  of  the  trustee  who  was  un- 
der no  legal  obligation  to  execute  it.  To  invoke  the  pat- 
ronage of  the  emperor  in  favor  of  these  defenseless  trusts, 
they  were  created  under  an  appeal  to  him  as  rogote  per  salu- 
tum,  or  per  fortunam  Augusti.  Augustus  was  flattered  by 
the  appeal,  and  directed  the  praetor  to  afford  a  remedy  to 
the  cestui  que  trust ;  and  these  fiduciary  interests  increased 
so  fast,  that  a  special  equity  jurisdiction  was  created  to  en- 
force the  performance  of  the  trusts. ' 

This  law  of  the  Eomans  was  introduced  into  England  by 
the  ecclesiastics  in  the  reign  of  Edward  III.,  before  13TT, 
for  the  purpose  of  avoiding  the  statute  of  mortmain;  and 
the  clerical  chancellors  of  those  times  held  them  to  be  fidei 
commissa  and  binding  in  conscience;  the  introduction  was 
to  evade  the  statute  of  mortmain,  by  obtaining  grants  of 
land,  not  to  reHgious  houses  directly,  but  to  the  use  of  the 
religious  houses. 

During  the  long  wars  between  France  and  England,  and 
the  subsequent  commotions  between  the  houses  of  York  and 
Lancaster,  uses  grew  almost  universal;  this  shows  the  desire 
that  men  had,  when  their  lives  were  continually  in  danger,  of 
providing  for  their  children  by  will  and  of  securing  their 
estate  from  forfeiture,  when  each  of  the  contending  parties, 
as  they  became  uppermost,  alternately  attainted  the  other. 
Wherefore,  about  the  reign  of  Edward  IV.  the  courts  of 
equity  began  to  reduce  them  to  something  of  a  regular 
system.' 

§  1037.  Uses  and  Estates  at  Law. — The  contrast  be- 
tween uses  and  estates  at  law  is  great.  When  uses  were 
created  before  the  statute  of  uses,  there  was  a  confidence 
that  the  feoffee  would  suffer  the  feoffor  to  take  the  profits, 
and  that  the  feoffee,  upon  request  of  the  feoffor,  or  notice  of 
his  will,  would  execute  the  estate  to  the  feoffee  and  his 

'  4  Kent's  Com.  289,  290. 
'2B1.  Com.  329,330. 
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heirs,  or  according  to  his  directions.  When  the  direction 
-was  compUed  with,  it  was  essentially  a  conveyance  by  the 
feoffor,  through  his  agent,  the  feoffee,  who,  though  even 
an  infant  or  feme  covert,  was  deemed  in  equity  competent 
to  execute  a  power  and  appoint  a  use.  Under  uses  the  ap- 
pointee might  be  a  corporation,  or  alien,  or  traitor,  and  the 
direction  might  be  by  parol.  The  simple  declaration  of  the 
feoffor  was  sufficient.'  When  uses  were  created  by  con- 
veyance at  common  law,  operating  by  transmutation  of 
possession,  the  uses  declared  in  such  conveyances  required 
no  consideration.  If  no  uses  were  declared,  then  the  feoffee 
took,  to  the  use  of  the  feoffor  to  whom  the  use  resulted; 
for  if  there  was  no  consideration,  and  no  declaration  of  uses, 
the  law  would  not  presume  that  the  feoffor  intended  to  part 
with  the  use.  But  in  case  of  covenants  to  stand  seised, 
and  of  a  bargain  and  sale,  which  did  not  transfer  the  pos- 
session to  the  covenantee  or  bargainee,  the  inheritance  re- 
mained in  the  contracting  party,  and  it  was  a  mere  con- 
tract which  a  court  of  equity  would  not  enforce,  for  a  use 
could  not  be  raised  when  the  conveyance  was  without  a 
sufficient  consideration.  The  same  principle  applied  to  the 
case  of  a  release,  which  was  a  conveyance  operating  at 
common  law.* 

Corporations  may  hold  lands  as  feoffees  to  use,  provided 
their  charter  does  not  forbid,'  and  as  a  general  rule  any 
party  who  may  be  a  grantee  in  a  common  law  conveyance; 
even  a  married  woman  might  be  as  her  husband  would 
acquire  no  rights  in  such  an  estate.* 

§  1038.  Resulting  Use. — Where  one  makes  a  feoffment 
to  another  and  his  heirs  without  any  consideration,  be- 
fore the  statute  of  uses  the  feoffor  was  held  in  equity  to 
have  the  use,  for  want  of  consideration  to  pass  it  to  the 
feoffee.  This  doctrine  was  at  first  limited  to  cases  of 
apparently  voluntary  conveyances  with  no  express  declara- 
tion ;  but  became  so  extended  that  a  conveyance  of  the 
legal  estate  ceased  to  imply  an  intention  that  the  feoffee 

'  3  Bl,  Com.  331;  1  Spence  on  Eq.  Jur.  449. 

H  Kent's  Com.  293;  Sugden  on  Pows.  5,  6. 

'  Phillips  Academy  ■»,  King,  13  Mass.  546;  Vidal  ®.  Girard,  2  How.  (U.  S.  127). 

^ Springers.  Berry,  47  Me.  3a8;  Pinson  v.  Iyoj,  1  Yerg.  (Tenn.)  325. 
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should  enjoy  the  beneficial  interest  therein;  so,  if  no  intent 
to  the  contrary  was  expressed,  and  no  consideration  proved 
or  implied,  the  use  always  resulted  to  the  feoffor.  And 
if  part  only  of  the  use  was  expressed,  the  balance  resulted 
to  the  feoffor.'  The  use  can  result  only  to  the  grantor 
and  his  heirs."  But  for  the  purpose  of  carrying  the  use 
to  the  feoffee,  the  smallest  nominal  consideration  is  suffi- 
cient. Love  and  affection  will  create  a  use  and  will 
amount  to  a  covenant  to  stand  seised  though  no  other  con- 
sideration appears.' 

Where  a  conveyance  is  made  of  land  or  other  property 
without  any  consideration,  express  or  implied,  or  any  dis- 
tinct use  stated,  the  intent  is  presumed  to  be,  that  it 
shall  be  held  by  the  grantee  for  the  benefit  of  the  grantor. 
But  if  there  be  an  express  declaration  that  it  is  to  be  for 
the  use  of  another  person,  nothing  will  be  presumed 
against  such  a  declaration.  If  there  be  either  a  good  or 
valuable  consideration,  then  equity  will  immediately  raise 
a  use  or  trust  correspondent  to  such  consideration  in  tlie 
absence  of  any  controlling  declaration  or  other  circum- 
stances. This  distinction  is  to  be  observed  in  cases  where 
a  consideration,  though  purely  nominal,  is  stated  in  the 
deed.  If  no  uses  are  declared,  the  grantee  will  take  the 
whole  use,  and  there  will  be  no  resulting  use  for  the 
grantor,  because  the  payment,  even  of  a  nominal  consid- 
eration, shows  an  intent  that  the  grantee  should  have 
some  use,  and  no  other  being  specified,  he  must  take  the 
whole  use.  But  when  a  particular  use  is  disclosed,  then 
the  residue  of  the  use  results  to  the  grantor,  for  the  pre- 
sumption that  the  grantor  meant  to  part  with  the  whole 
use  is  thereby  repelled."  And  if  a  good  consideration  is 
stated  in  the  deed,  there  is  no  resulting  use  for  the  bene- 
fit of  the  grantor,  even  though  the  deed  is  without  consid- 
eration. ' 

13B1.  Com.  331;  Osborn  v.  Osborn,  29  N.  J.  Eq.  385;  Lloyd  v.  Spillet,  2 
Atk.  148, 150. 

2 1  Prest.  on  Est.  195. 

'  Lloyd  V.  Spillet,  3  Atk.  148,  149. 

^Story's  Eq.  Jur.  sect.  1199;  Graves ».  Graves,  29  N.  H.  129. 

'  FarringtOQ  v.  Barr,  36  N.  H.  86;  1  Spence  on  Eq.  Jur.  450,  451;  2  Bl.  Com, 
339;  Graves  v.  Graves,  29  N.  H.  129! 
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§  1039.  Incidents  of  Uses.— Uses  were  alienable  without 
any  words  of  limitation  requisite  to  carry  the  absolute  in- 
terest; for, not  being  held  by  tenure,  they  did  not  come  within 
the  technical  rules  of  the  common  law. "  A  simple  direction 
to  the  feoffee  to  pay  over  the  rents  and  profits  to  the  assignee 
was  sufficient.'  Uses  were  descendible  according  to  the 
rules  of  the  common  law,  in  the  case  of  inheritances  in 
possession.  They  were  also  devisable.  And  Lord  Bacon 
has  put  the  origin  of  uses  entirely  upon  the  ground  of 
frauds  invented  to  elude  the  statute  of  mortmain,  and  main- 
tained that  they  were  introduced  to  get  rid  of  the  inability 
at  common  law  to  devise  lands.'  The  cestui  que  use  could 
not  at  common  law  aliene  the  legal  interest  of  the  lands 
without  the  concurrence  of  his  feoffee.'  No  wife  could  be 
endowed,  or  husband  have  his  curtesy  of  a  use,  for  no 
trust  was  declared  for  their  benefit,  at  the  original  grant  of 
the  estate. 

A  use  might  be  raised  after  a  limitation  in  fee,  or  it  might 
be  created  in /-w^Mro,  without  any  preceding  limitation;  or 
the  order  of  priority  might  be  changed  by  shifting  uses,  or 
by  powers;  or  a  power  of  revocation  might  be  reserved  to 
the  grantor,  or  to  a  stranger,  to  recall  and  change  the  use.  ° 

The  grantor  might  reserve  to  himself  or  grant  to  another 
the  power  to  divest  the  present  cestui  que  use  and  vest  the 
use  in  another  to  be  appointed. °  And  a  fee  might  be  created 
in  the  use  without  an  express  limitation  to  heirs,  if  the  in- 
tention to  create  such  an  estate  is  manifested  in  any  other 
way. '  All  estates  known  to  the  common  law  may  be  created 
and  other  estates  and  interests  may  be  limited  which  are 
unknown  to  the  common  law,  even  those  which  were  op- 
posed to  its  rules. 

Under  the  feudal  tenure  lands  could  not  be  devised. 
But  uses  were  capable  of  devise  without  limitation.  Any 
act  of  the  feoffee  by  which  the  privity  between  him  and  the 

'  1  Co.  87b;  100b. 

'  1  Spence's  Eq.  Jur.  454. 

'  Bacon's  Law  Tracts,  316.     Compare  Chudleigh's  Case,  3  Co.  123. 

■•  1  Rich.  III.  c.  1. 

^  Prest.  on  Est.  154. 

*  Fearne  on  Cont.  Rem.  284;  1  Spence's  Eq.  Jur.  455. 

•^  1  Spence's  Eq.  Jur.  452. 
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cestui  que  use  was  destroyed  defeated  the  use.  If  the  feof- 
fee lost  his  seisin  by  being  disseised,  or  if  he  alienated  the 
land  by  deed  to  an  innocent  purchaser  for  a  consideration, 
the  use  was  defeated,  whether  it  was  vested  or  contingent, 
in  possession  or  remainder. ' 

Uses  were  perverted  to  mischievous  purposes.  There 
was  a  continual  struggle  maintained  for  nearly  a  cehtury, 
between  the  patrons  of  uses  and  the  English  parliament, 
the  one  constantly  masking  property,  and  separating  the 
open  legal  title  from  the  secret  equitable  ownership,and  the 
other  by  a  succession  of  statutes,  endeavoring  to  fix  the 
duties  and  obligations  of  ownership  upon  the  cestui  que  use. 

%  1040.  The  Statute  of  Uses.— Finally  the  statute  of 
uses'"  was  passed  which  transferred  the  uses  into  posses- 
sion by  turning  the  interest  of  the  cestui  que  use  into  a 
legal  estate,  and  annihilating  the  intermediate  estate  of 
the  feoffee.  This  statute  provides  that  where  any  person 
or  persons  stand  seised  of  lands  or  other  hereditaments  to 
the  use,  confidence  or  trust  of  any  other  person  or  persons, 
the  person  or  persons  having  such  use,  confidence  or  trust 
shaU  be  deemed  in  lawful  seisin  and  possession  of  the  same 
lands  and  hereditaments,  for  such  estates  as  he  or  they 
may  have  in  the  use,  confidence  or  trust.  Therefore,  if  a 
conveyance,  other  than  bargain  and  sale,  in  which  a  use 
can  be  limited  to  none  but  the  bargainee,  be  made  to  A.  and 
his  heirs  to  the  use  of  B.  and  his  heirs.  A.,  who  would 
formerly  have  had  the  legal  estate,  now  takes  no  estate  at 
all,  but  is  made  by  the  statute  merely  a  vehicle  for  convey- 
ing the  estate  to  B.,  who,  having  the  use,  is  deemed  to  be  in 
lawful  seisin  and  possession  of  an  estate  in  fee  simple. 
The  legal  estate,  as  soon  as  it  passed  to  A.,  was  immedi- 
ately withdrawn  out  of  him  and  transferred  to  B.,  and  the 
use  and  the  land  became  convertible  terms. ' 

This  statute  has  been  adopted  or  substantially  re-enacted 
throughout  the  United  States/ 

'  Oo.  Litt.  271b,  note;  1  Spence's  Eq.  Jur.  456. 

'27  Henry  VIH.  c.  10.     The  statute  of  1  Richard  III.  ch.  1,  was  not  suffi- 
cient to  check  the  abuses. 
'  4  Kent's  Com.  294. 
^Perry  on  Trusts,  299. 
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The  statute  of  uses  will  operate  upon  a  conveyance  to 
uses,  and  transfer  the  legal  to  the  holder  of  the  equitable 
title,  under  the  following  conditions:  1.  There  must  be  a 
person  seised  to  use  and  in  esse;  2.  A  cestui  que  use  in  esse; 
3.  A  use  in  esse.' 

The  statute  transfers  the  use  with  its  accompanying  con- 
ditions and  hmitations,  into  the  land;'  three  things  occur 
when  the  use  is  executed;  that  is,  the  possession  and  legal 
estate  of  the  lands  out  of  which  the  use  was  created  are 
immediately  taken  from  the  feoffee  to  uses,  and  trans- 
ferred by  mere  force  of  the  statute  to  the  cestui  que  use, 
who  thereby  takes,  not  a  seisin  and  possession  in  law  only, 
but  an  actual  seisin  and  possession  in  fact.'  When  the 
statute  of  uses  came,  and  made  uses  possessory,  and  gave 
to  the  equitable  owner,  to  him  who  had  the  use  or  benefit, 
the  legal  estate,  it  was  a  simple  transfer  by  force  of  the 
statute,  of  the  legal  estate,  which  is  the  seisin  to  serve 
those  uses.* 

§  1041.  Use  Upon  Use. — A  use  hmited  upon  a  use  is  not 
executed  or  affected  by  the  statute  of  uses.  The  statute 
executes  only  the  first  use.  In  the  case  of  a  deed  of  bar- 
gain and  sale,  the  whole  force  of  the  statute  is  exhausted 
in  transferring  the  legal  title  in  fee  simple  to  the  bargainee. 
But  a  second  use  may  be  valid  as  a  trust  enforced  in  equity 
according  to  the  rights  of  the  parties.'  So  when  a  man 
bargains  and  sells  his  land  for  money,  it  raises  a  use  by 
implication  to  the  bargainee  and  a  limitation  of  further 
use  to  another  person  is  repugnant  and  therefore  void.' 

'  Brent's  Case,  3  Leon.  16. 

"Moore  ®.  Shullz,  13  Pa.  St.  98;  Hutcliias  v.  Heywood,  50  N.  H.  491;  1 
Sand,  on  Uses,  97,  98;  Bacon's  L.  Tracts,  851. 

=  Georgia,  etc.  R.  R.  Co.  v.  Scott,  38  S.  Car.  34;  1  Sand,  on  Uses,  119;  Co. 
Litt.  266b;  Duran  v.  Ritchie,  4  Mason,  C.  C.  45;  Upham  v.  Varney,  15  N.  H. 
463;  Exeter  «.  Odiorne,  1  N.  H.  336;  Hutchins  v.  Heywood,  50  N.  H.  491; 
Reeves  v.  Brayton,  36  S.  Car.  384. 

■■Egerton  v.  Brownlow,  4  H.  L.  Cas.  206. 

*Doe  V.  Passinghara,  6  Barn.  &  Cr.  305;  Jackson  v.  Gary,  16  Johns.  (N.  T.) 
304;  Croxall  v.  Shered,  5  Wall.  (U.  S.)  268;  Franciscus  v.  Reigart,  4  Watts 
(Pa.),  108.     See,  also.  Guest  u.  Farley,  19  Mo.  147. 

'  Tyrrel's  Case,  Dyer,  155;  Dillon  v.  Fraine,  Poph.  81;  Wyman  ®.  Brown, 
50  Me.  139,  157;  Jackson  v.  Myers,  3  Johns.  (N.  Y.)  388. 
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Thus,  if  A.  bargains  and  sells  in  fee  to  0.  to  the  use  of  A., 
the  bargainor,  or  to  any  other  person  for  life,  or  in  fee, 
this  Umitation  to  the  use  is  void.'  This  rule  applies  only 
in  case  of  bargain  and  sale  deeds. 

The  rule  that  a  use  cannot  be  limited  upon  a  use  is  abol- 
ished by  statute  in  California,  Michigan,  Minnesota,  New 
York  and  Wisconsin,  in  which  States  the  legal  title  passes 
through  all  the  intermediate  cestuis  que  use  until  the  final 
and  actual  cestui  que  use  is  reached,  when  the  estate  be- 
comes vested  in  him. 

§  1042.  Kind  op  Estate  Necessary  to  Predicate  a 
Use. — The  statute  only  provides  for  the  transfer  of  the 
legal  estate  where  one  is  seised  to  the  use  of  another;  and 
as  seisin  cannot  be  predicated  of  a  leasehold  estate,  the  es- 
tate in  the  feoffee  to  use  must  be  a  freehold.  So  life  es- 
tates and  all  estates  of  inheritance  are  sufficient."  Lease- 
holds held  to  uses  remain  unexecuted  as  before  the  statute, 
but  the  uses  are  valid  in  a  court  of  equity.  If  the  legal 
estate  is  not  co-extensive  with  the  use,  it  will  be  made  so 
by  construction,  unless  a  smaller  estate  is  expressly  limited; 
the  doctrine  of  trusts  will  be  applied  in  this  construction.' 
This  rule  of  construction  was  not  formerly  applied,  and 
the  use  would  be  executed  only  so  far  as  the  legal  estate 
extended.  Thus,  if  the  legal  estate  in  the  feoffee  was 
only  a  life  estate,  the  use  was  good  for  that  time  and  no 
more,  though  the  limitation  of  the  use  was  in  terms  of  a 
fee  simple  estate.' 

§  1043.  Contingent  Use.  —  Before  the  statute  of  uses, 
the  feoffee  to  uses  was  seised  of  the  legal  estate;  and  if  he 
was  disseised,  no  use  could  be  executed  until,  by  his  entry, 
he  had  regained  his  seisin,  for  the  statute  only  executed 
those  uses  which  had  a  seisin  to  support  them.  °    After  the 

'  Jackson  v.  Gary,  16  Jolans.  (N.  T.)  302. 

«1  Prest.  on  Est.  190;  1  Spence's  Eq.  Jur.  466,  et  seq;  Galliers  v.  Moss,  9 
Bam.  &  Cr.  267. 

^Attorney-Gen.  v.  Proprietors,  3  Gray  (Mass.),  48;  Morton  v.  Barrett,  33  Me. 
257:  Doe  «.  Ewart,  7  Ad.  &  El.  636. 

*  Jenkins  B.  Young,  Cro.  Car.  230. 

'  Delamere  v.  Barnard,  Plowd.  346. 
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enactment  of  the  statute  of  uses,  there  was  great  difficulty 
to  ascertain  where  the  estate,  which  was  to  support  the 
contingent  uses,  resided.  Some  held,  that  the  estate  was 
vested  in  the  first  cestui  que  use,  subject  to  the  uses  which 
should  be  executed  out  of  his  seisin;  but  this  opinion  was 
untenable,  for  a  use  could  not  be  limited  upon  a  use.  It 
was  again  held  that  the  seisin  to  serve  contingent  uses  was 
in  nvMbus,  in  custodia  legis,  in  mare,  or  in  terra,  or  had  no 
substantial  residence  anywhere;  and,  hence,  contingent 
uses  could  not  be  barred  by  any  act  whatever.  Others 
argued  that  so  much  of  the  inheritance  as  was  limited  to 
the  contingent  uses,  remained  actually  vested  in  the  feoffee 
until  the  uses  arose.  But  the  prevailing  doctrine  was,  that 
there  remained  no  actual  estate,  and  only  a  possibility  of 
seisin,  or  a  scintilla  juris  in  the  feoffee  to  uses,  to  serve 
the  contingent  uses  as  they  arose.' 

The  doctrine  of  scintilla  juris  was  probably  started  in 
Brent's  case."  In  this  case  one  opinion  was  that  the 
feoffees  had  a  fee  simple  determinable,  to  continue  until  the 
future  arose,  and  that  they  were  not  divested  of  the  whole 
interest  until  the  execution  of  all  the  uses  limited  upon  the 
feoffment;  but  a  sufficient  portion  of  the  fee  simple  to 
serve  the  contingent  uses  remained  vested  in  the  feoffees, 
and  that  the  estate  in  the  interim,  resulted  to  the  feoffor. 
A  majority  of  the  court  agreed,  that  the  statute  divested 
the  feoffee  of  all  the  estate  where  the  contingency  arose  by 
a  person  being  in  esse  to  take. 

The  leading  case  in  regard  to  this  matter  is  Chudleigh's 
case."  the  question  in  which  was  the  power  of  feoffees  to  uses, 
to  destroy  contingent  useu  by  fine  or  feoffment,  before  the 
uses  came  into  being.  Lands  were  conveyed  by  feoffment 
to  feoffees,  in  a  series  of  successive  uses,  and,  among 
others,  to  the  use  of  the  feoffees  and  their  heirs,  during 
the  life  of  the  settlor's  eldest  son,  remainder  to  the  grand- 
sons of  the  settlor,  successively. in  tail,  with  remainder  to ' 
the  right  heirs  of  the  eldest  son.  The  feoffees  seised  to 
these  uses  after  the  death  of  the  feoffor,  enfeoffed  his  eld. 

'  4  Kent's  Com.  238;  3  Prest.  on  Cow.  400;  Fearne  on  Cont.  Rem.  205. 
'Dyer;  340a;  2  Leon,  14.     See,  also,  Manning's  Case,  1  Leon.  356. 
•»  Anderson,  809;  1  Co.  120. 
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est  son  in  fee  without  consideration,  and  with  notice  in  the 
son  of  the  uses  in  the  settlement.  The  eldest  son  had  a 
son  born  thereafter,  and  after  the  birth  he  conveyed  to  a 
stranger  in  fee,  and  the  question  arose  between  the  title  of 
the  stranger  under  the  conveyance,  and  the  title  of  the 
grandson  under  the  settlement.  It  was  decided  that  by 
the  feoffment  the  whole  estate  was  divested,  and  drawn  out 
of  the  feoffee,  and  the  future  contingent  uses  destroyed. '  In. 
this  case  a  large  majority  of  the  judges  decided  that  the  feoff- 
ment made  by  the  feoffees  divested  all  the  estates  and  the  fu- 
ture uses.  They  assimilated  contingent  uses  to  contingent 
remainders,  and  endeavored  to  bring  them  within  the  same 
rules,  and  render  them  liable  to  be  destroyed  in  the  same 
manner.  They  held  that  the  statute  could  not  execute  any 
uses  that  were  not  in  esse,  and  that  contingent  uses  might 
be  destroyed  or  discontinued  before  they  came  in  esse,  by 
all  such  means,  as,  for  instance,  by  feoffment,  forfeiture, 
or  release  of  the  estate,  as  uses  might  have  been  discon- 
tinued or  destroyed  by  the  common  law.  This  case  showed 
that  not  a  mere  scintilla  remained  in  the  feoffees,  but  a 
sufficient  estate  to  serve  and  support  the  contingent  uses 
when  they  came  in  esse,  unless  their  possession  was  dis- 
turbed by  disseisin  or  otherwise,  and  then  they  would  have 
a  right  of  entry,  unless  they  did  some  act  to  bar  it.  So 
contingent  remainders,  even  by  way  of  uses,  were  destroyed 
by  the  destruction  of  the  particular  estate,  and  a  feoffment 
in  regard  to  contingent  uses  was  controlled  in  this  respect 
the  same  as  contingent  remainders." 

§  1044.  The  Fiction  of  Scintilla  Juris. — The  fiction  of 
a  scintilla  juris,  or  possibility  of  entry  in  the  feoffee,  or  re- 
leases to  uses,  sufficient  to  feed  the  contingent  uses  when 
they  come  into  existence,  and  thereby  to  enable  the  statute 
to  execute  them,  has  been  deduced  from  early  cases."  Upon 
conveyances  to  use,  when  there  is  a  person  in  esse  seised 
to  the  uses,  the  seisin  is  immediately  transferred  to  the 
cestui  que  use,  and  the  whole  estate  is  divested  and  drawn. 

'  4  Kent's  Com.  340. 

'1  Prest.  on  Est.  160-171;  Sugden  on  Powers,  c.  1,  sec.  3. 

^Chudleigh's  Case,  1  Co.  130;  Wegg  v.  Villers,  3  Rol.  Abr.  796. 
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out  of  the  feoffee.  But  coiitiugeut  uses  cannot  be  executed 
where  there  is  no  cestui  que  use  in  esse.  There  must  be 
either  an  actual  seisin  to  support  the  contingent  use,  or 
this  possibility  of  entry  or  scintilla  juris;  and  if  such  seisin 
or  scintilla  juris  be  divested  before  the  use  arises,  the  use 
is  totally  destroyed. '  But  this  ancient  doctrine  of  scintilla 
juris  is  no  longer  accepted ;  for  upon  conveyance  to  uses, 
immediately  after  the  first  estate  is  executed,  the  feoffees  to 
uses  are  divested  of  the  whole  estate,  the  estates  limited 
previously  to  the  contingent  uses  take  effect,  the  contin- 
gent uses  take  effect  as  they  arise,  by  force  of  and  relation. 
to  the  seisin  of  the  feoffees  under  the  deed,  and  vested  re- 
mainders over  take  effect  according  to  the  deed,  subject  to 
open  and  let  in  the  contingent  uses.  The  seisin,  by  force 
of  the  statute,  receives  the  power  of  feeding  all  the  uses  as 
they  arise,  and  of  being  transmitted  from  one  to  another  as 
they  vest  in  possession." 

Mr.  Fearne  denies  the  necessity  of  actual  entry  by  any 
person  to  restore  a  contingent  use,  so  long  as  a  right  of 
entry  subsists  in  the  cestui  que  use.  Mr.  Sugden  considers 
that  this  fiction  operates  mischievously,  by  requiring  actual 
entry  to  restore  the  divested  estate,  or  a  feoffee  to  uses  actu- 
ally existing  when  the  contingent  uses  arise.  The  statute 
draws  the  whole  estate  in  the  land  out  of  the  feoffees,  and 
they  become  divested,  and  the  estates  limited  prior  to  the  con- 
tingent use,  take  effect  as  legal  estates;  and  the  contingent 
uses  take  effect  as  they  arise  by  force  of  the  original  seisin  of 
the  feoffees.  If  there  be  any  vested  remainders,  they  take  ef- 
fect according  to  the  deed,  subject  to  divest  and  open,  and  let 
in  the  contingent  uses,  in  the  proportions  in  which  persons 
afterwards  arising  may  become  capable  of  taking  under  the 
limitation.  Thus,  a  feoffment  in  fee  to  A.,  to  the  use  of 
B.  for  life,  remainder  to  his  first  and  other  sons  unborn, 
successively  in  tail,  remainder  to  C.  in  fee;  the  statute  im- 
mediately draws  the  whole  estate  out  of  A.,  and  vests  it  in 
B.  for  life,  remainder  to  C.  in  fee,  and  those  estates  exhaust 
the  entire  seisin  of  A. ,  the  feoffee.  The  estate  in  contingency 
in  the  unborn  sons  is  not  an  estate  until  the  contingency  hap- 

'  1  Prest.  on  Est.  159. 

'  1  Sugden  on  Powers,  30  et  seq.;  Fearne  on  Cont.  Hem.  SOS. 
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pens;  and  the  statute  did  not  intend  to  execute  contin- 
gent uses,  but  the  contingent  estates  are  supported  by  hold- 
ing that  the  estate  in  B.  and  C.  were  vested  sub  modo  only, 
and  would  open,  so  as  to  let  in  the  contingent  estates  as 
they  come  in  esse.  No  scintilla  juris  whatever  remains  in 
A.,  the  feoffee,  but  the  contingent  uses,  when  they  arise, 
take  effect,  by  relation,  out  of  the  original  seisin/ 

§1045.  Future  Use.  —  Future  or  contingent  uses  are 
limited  to  take  effect  as  remainders.  And  all  future  estates 
whether  created  by  deed  or  will,  if  they  can  take  effect  as 
remainders  will  be  so  construed,  even  if  they  are  limited  as 
uses."  Contingent,  shifting,  and  springing  uses  presented 
a,  method  of  creating  a  future  interest  in  land,  and  execu- 
tory devises  owe  their  origin  to  the  doctrine  of  shifting  or 
springing  uses.  But  uses  differ  from  executory  devises  in 
this  respect;  that  there  must  be  a  person  seised  to  the  uses 
when  the  contingency  happens,  or  they  cannot  be  executed 
by  the  statute.  If  the  estate  of  the  feoffee  to  such  uses  be 
destroyed  by  alienation  or  otherwise,  before  the  contingency 
arises,  the  use  is  destroyed  forever;  whereas,  by  an  execu- 
tory devise,  the  freehold  is  transferred  to  the  future  de- 
visee.' Contingent  uses  resemble  contingent  remainders 
by  requiring  a  preceding  estate  to  support  them,  and  take 
effect,  if  at  all,  when  the  preceding  estate  determines.  If 
at  the  time  of  the  conveyance,  the  future  uses  can  take 
effect  as  remainders,  they  cannot  take  effect  as  future  ex- 
ecutory uses  when  a  change  of  circumstances  has  made 
them  void  as  contingent  remainders.* 

When  the  future  use  does  not  depend  upon  a  preceding 
use,  it  is  a  shifting  or  springing  use,  which  will  vest  inde- 
pendently of  any  preceding  estate.'. 

The  statute  of  uses  was  enacted  to  exclude  all  possibility 
of  future  uses,"  but  the  necessity  of  the  allowance  of  new 
modifications  of  property  introduced  the  doctrine,  that  the 

'  1  Sugden  on  Powers,  17  et  seq.;  Fearne  on  Cont.  Rem.  293,  295. 
»Co.  Liu.  217;  1  Prest.  on  Abstr.  108. 
'  2  Bl.  Com.  334. 

*  Fearne  on  Cont.  Rem.  284;  Adams  «.  Savage,  3  Ld.  Raym.  854. 
»  Gore  V.  Gore,  2  P.  Wm.  28. 

*  Bacon  Law  Tracts,  334. 
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use  need  not  be  executed  the  instant  the  conveyance  is 
made,  and  that  the  operation  of  the  statute  might  be  sus- 
pended until  the  use  should  arise,  provided  the  suspension 
was  confined  within  reasonable  Mmits  as  to  time.'  Uses 
and  contingent  devises  became  parallel  doctrines,  and  what 
in  the  one  case  was  a  future  use,  was  in  the  other  an  ex- 
ecutory devise. 

The  classification  of  uses  into  shifting  or  secondary, 
springing  and  future,  or  contingent  and  resulting  uses  is 
necessary  to  their  fuU  and  clear  understanding;  they  may 
be  included  in  one  general  class  of  future  uses. 

At  common  law  the  destruction  of  the  peculiar  estate 
by  feoffment  or  other-act  of  the  tenant  defeated  any  con- 
tingent remainder  depending  upon  it,  and  also  contingent 
uses.  Springing  and  shifting  uses  are  capable  of  being 
disposed  of  in  equity  by  assignment  or  by  will,  and  they 
descend  to  the  heirs  of  the  cestui  que  use,  and  this  too, 
when  the  use  is  contingent,  if  the  cestui  que  use  is  certain; 
but  they  cannot  be  aliened  by  deed."  Where  a  springing 
use  is  vested  by  the  statute  of  uses,  it  becomes  a  future 
legal  estate  with  all  attaching  rights,  and  the  cestui  que 
use  may  have  the  preceding  tenant  restrained  from  com- 
mitting waste  as  he  could  if  his  estate  was  a  contingent 
remainder.' 

A  springing  interest  is  an  interest  limited  by  way  of 
use  or  devise  to  take  effect  at  a  future  time  independ- 
ently of,  without  being  supported  by,  and  without  affect- 
ing any  prior  interest  of  the  measure  of  freehold  created 
by  the  same  instrument." 

§  1046.  Shifting  or  Secondary  Uses. — A  shifting  use 
is  a  use  by  means  of  which  an  estate  limited  to  one  person 
is  made,  upon  a  certain  event  taking  place,  to  shift  away 
from  him  to  another.  Thus,  a  feoffment  to  A.  and  his 
heirs  until  to-morrow  and  then  to  the  use  of  B.  and  his 
heirs,  B.'s  estate  in  such  case  is  void  at  common  law, 

'  Davies  v.  Speed,  2  Salk.  675;  Harwell's  Case,  3  Leon.  321. 
'  Fearne  on  Cent.  Rem.  366. 
'Fearneon  Cont.  Rem.  363. 
«ChaUis  on  Real  Prop.  141. 
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because  no  estate  could  be  limited  after  a  fee  or  in  deroga- 
tion of  a  preceding  estate,  but  by  means  of  the  use  the  estate 
shifts  from  A.  to  B.  So  a  limitation  to  A.  and  his  heirs, 
and  if  B.  should  return  from  Eome,  then  over  to  C.  and  his 
heirs  is  such  a  use.  The  return  of  B.  from  Eome  would  deter- 
mine the  use  in  A.,  and  execute  the  use  in  0.  So  if  an  es- 
tate is  limited  to  A.  and  his  heirs,  provided  that  if  B.  shall 
pay  to  A.  a  certain  amount  of  money,  by  a  given  time,  the 
use  of  A.  shall  cease,  and  the  estate  go  to  B.  in  fee,  the  es- 
tate is  vested  in  A.  subject  to  a  shifting  or  secondary  use  in 
fee  in  B.  Likewise  if  the  provision  be  that  C.  may  revoke 
the  use  to  A.,  and  limit  it  to  B.,  then  A.  is  seised  in  fee,  with 
a  power  in  C.  of  revocation  and  limitation  of  a  new  use.' 

A  shifting  use  upon  coming  into  force,  destroys  the  estate 
upon  which  it  depends;  a  remainder  must  wait  for  the 
determination  of  such  estate.  A  shifting  use  also  differs 
from  a  remainder  in  that  it  may  be  preceded  by  an  estate 
in  fee  simple,  but  a  remainder  cannot  be  preceded  by  an 
estate  in  fee  simple.  A  shifting  use  is  a  conditional  limita- 
tion. Under  the  statute  of  uses  it  is  a  shifting  use;  under 
the  statute  of  wills,  an  executory  devise." 

A  shifting  use  in  England  may  be  created  after  an  estate 
tail,  because  such  a  limitation,  to  take  effect  at  any  remote 
period,  has  no  tendency  to  a  perpetuity,  as  the  tenant  in 
tail  may,  when  he  pleases,  by  a  recovery,  defeat  a  shifting 
use,  for  the  recovery  bars  and  destroys  every  species  of 
interest  ulterior  to  the  tenant's  estate.  These  shifting  uses 
take  effect  in  derogation  of  some  other  estate,  and  are 
either  limited  by  the  deed  creating  them,  or  authorized  to 
be  created  by  some  person  named  in  it.  These  shifting 
uses,  whether  created  by  original  deed,  or  by  the  exercise 
of  a  power,  must  be  confined  within  proper  limits,  so  as 
not  to  lead  to  a  perpetuity,  or  to  such  a  limitation  of  prop- 
erty as  renders  it  inahenable  beyond  the  period  allowed  by 
law.  A  shifting  use  may  be  created  by  the  execution  of  a 
power.     Thus,  if  an  estate  be  limited  to  A.  in  fee,  with  a 

'Mutton's  Case,  Dyer,  374b;  Cogan  v.  Cogan,  Cro.  Eliz.  360;  Carwadine 
«.  Carwadine,  1  Eden,  34;  Buckworth  v.  Thirkell,  3  Bos.  &  Pul.  653n;  Battey 
T.  Hopkins,  6  R.  I.  445. 

'Fearne  on  Cont.  Rem.  885;  1  Spence's  Eq.  Jur.  452. 
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power  to  B.  to  revoke  and  limit  new  uses,  and  B.  exercises 
the  power,  the  uses  created  by  him  are  shifting  in  reference 
to  A.'s  estate;  but  they  must  receive  the  same  construction 
as  if  they  were  created  by  the  original  deed. 

At  common  law  the  destruction  of  the  particular  estate 
by  feoffment  or  other  act  of  the  tenant  wiE  defeat  the  con- 
tingent remainder  dependent  upon  ifc,  and  the  same  rule 
applies  to  contingent  uses.  But  a  springing  or  shifting 
use  which  is  independent  of  any  preceding  estate,  will  not 
be  affected  by  any  act  of  a  tenant  of  a  prior  estate.'  And 
a  contingent  use  wiU  vest  in  title,  whether  the  tenant  is 
seised  or  disseised,  as  the  cestui  que  use  acquires  the  right 
of  entry  by  the  force  of  the  statue  of  uses." 

§  1047.  Springing  Uses.— A  springing  use  is  a  use  by 
means  of  which  an  estate  is  caused  to  spring  into  exist- 
ence at  a  future  time,  and  does  not  by  its  vesting  defeat 
any  preceding  limitation.  Thus,  a  feoffment  to  A.  and  his 
heirs  to  the  use  of  B.  and  his  heirs  from  to-morrow;  at 
common  law  B.'s  estate  would  be  void,  but  by  means  of  a 
springing  use,  becomes  good.  These  uses  do  not  take  effect 
in  derogation  of  any  preceding  interest.  Thus,  a  grant  to 
A.  in  fee,  to  the  use  of  B.  in  fee,  after  the  first  day  of  July 
next,  is  an  instance  of  a  springing  use,  and  no  use  arises 
until  the  limited  period. 

The  use,  in  the  meantime,  results  to  the  grantor,  who 
has  a  determinable  fee.'  So  a  limitation  to  the  use  of  B. 
in  fee  after  the  death  of  A.  is  a  springing  use.  Until  the 
death  of  A.  the  use  results  to  the  grantor,  and  at  A.'s 
death  it  is  executed  to  B.  in  fee.  This  is  a  vested  springing 
use  as  A.  is  certain  to  /die,  and  the  use  will  take  effect 
whether  B.  dies  before  or  after  A.  It  would  be  contingent 
if  it  was  to  the  heirs  of  B.  after  the  death  of  A.,  because 
of  the  uncertainty  of  B.'s  dying  before  A.' 

These  springing  uses  can  be  created  by  any  form  of  con- 
veyances, but  in  conveyances  which  operate  by   way  of 

'  Archer's  Case,  1  Co.  66b:  Chudleigh's  C  ise,  1  Co.  130. 
"  Chudleigh's  Case,  1  Co.  120;  Wegg  v.  Villers,  2  Rol.  Abr.  796;  Pearne  on 
Cent.  Rem.  286,  290,  1  Sugden  on  Powers,  17  et  seq. 
'Nicolls®.  Sheffield,  2  Bro.  C.  C.  218. 
*  Mutton's  Case,  Dyer,  374;  4  Kent's  Com.  298. 
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transmutation  of  possession.  The  other  modes  of  convey- 
ance by  which  uses  may  be  created,  out  of  the  grantor's 
seisin,  and  executed  by  the  statute  of  uses,  are  covenants 
to  stand  seised,  and  conveyances  by  bargain  and  sale. 

A  vahd  springing  use  must  be  Umited  at  once,  indepen- 
dently of  any  preceding  estate,  and  not  by  way  of  remain- 
der, for  it  then  becomes  a  contingent  and  not  a  springing 
use.  It  is  a  future  use  either  vested  or  contingent,  limited  to 
arise  without  any  preceding  limitation.'  It  differs  from  an 
executory  devise  in  that  a  devise  is  created  by  will,  a  use 
by  deed.     It  differs  also  from  a  shifting  use. 

A  shifting  interest  is  an  interest  so  limited  as  to  arise  in 
derogation  or  defeasance  of  another  interest  of  the  measure 
of  freehold  created  by  a  preceding  limitation,  and  limited 
by  the  same  instrument.'  And  when  a  use  cuts  short  an- 
other granted  estate,  it  is  called  a  shifting  use.  When  it 
cuts  short  the  estate  of  the  person  creating  it,  it  is  called  a 
springing  use." 

If  these  interests  are  created  by  way  of  use  they  are 
springing  and  shifting  uses;  if  by  will,  springing  and  shift- 
ing devises,"  or  more  commonly  called  executory  devises 
indiscriminately. ' 

Conditional  limitations  is  a  term  for  shifting  uses  and 
shifting  executory  devises"  as  well  as  limitations  by  which 
they  are  created.  By  an  executory  devise  the  freehold  it- 
self is  transferred  to  the  future  devisee  substantially  with- 
out any  reference  to  the  statute  of  use. ' 

'  Cornish  on  Uses,  91. 

">  Challis  on  Real  Prop.  141. 

*  Gray  on  Perp.  sect.  54. 

■■  Challis  on  Real  Prop.  141. 
*Gray  on  Perp.  sect.  54. 

*  Gray  on  Perp.  sect.  54. 
'  Lewis  on  Perp.  73. 
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§  1048.  History  and  Origin.  —  A  trust  in  the  first  in- 
stance was  nothing  more  than  a  confidence  between  one 
person  and  another,  that  the  property  delivered  would  be 
kept  for  the  use  and  benefit  of  the  owner,  or  secondly,  of 
any  other  he  might  name  as  ultimate  beneficiary.  The 
cestui  que  trust  had  no  legal  redress  against  the  trustee, 
for  any  breach  of  confidence  in  not  fully  answering  his 
just  expectations  in  regard  to  the  use  of  the  thing  confided 
to  him,  by  the  donor  of  the  trust.  But  in  course  of  time 
the  court  of  chancery  compelled  the  trustee  to  answer 
upon  oath  the  allegations  of  his  cestui  que  trust. 

By  the  statute  of  uses  the  courts  were  enabled  to  build 
up  a  new  system  of  interests  and  estates,  which  they  called 
135 
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"trusts,"  thus  presenting  three  interests  in  land:  1.  The 
estate  in  the  land  itself, the  ancient  common  law  fee;  2.  The 
use,  which  was  originally  a  creature  of  equity,  but  since 
the  statute  of  uses  it  drew  the  estate  in  the  land  to  it,  so 
that  they  were  joined  and  made  one  legal  estate;  3.  The 
trust,  of  which  the  common  law  takes  no  notice,  but  which 
carries  the  beneficial  interest  and  profit  in  a  court  of  equity, 
and  is  still  a  creature  of  that  court,  as  the  use  was  before 
the  statute.'  Modern  trusts  are  in  all  respects  the  same 
thing  as  the  ancient  uses,  which  the  statute  of  uses  anni- 
hilated by  transferring  the  estate  to  the  use;  the  trust, 
which  the  courts  immediately  invented  to  take  the  place  of 
the  use,  has  never  been  interfered  with,  and  has  been 
found  extremely  serviceable.''  The  statute  was  construed  to 
have  no  effect  upon  certain  equitable  interests,  which  re- 
mained equitable  and  distinct  from  the  legal  estate  after  as 
well  as  before  the  statute.  Now  the  term  "trust"  is  ex- 
clusively applied  to  those  equitable  interests,  which  remain 
such,  while  "use"  applies  to  all  such  interests  as  are  con- 
verted into  legal  estates.' 

The  cestui  que  trust  is  seised  of  the  freehold  in  the  con- 
templation of  equity.  The  trust  is  regarded  as  the  land, 
and  the  declaration  of  trust  is  the  disposition  of  the  land. 
The  cestui  que  trust  has  the  right  to  receive  the  profits  and 
to  dispose  of  the  land.  But  there  are  special  trusts,  for  the 
accumulation  of  profits,  and  other  disposition  of  trust 
funds,  which  preclude  all  power  of  interference  on  the  part 
of  the  cestui  que  trust,  until  the  purposes  of  the  trusts  are 
satisfied." 

§  1049.  Kinds  of  Trusts.  — Trusts  are  active,  passive, 
express,  implied,  constructive,  resulting,  executed,  and 
executory.  Active  trusts  are  those  in  which  the  trustee 
has  some  duty  to  perform,  so  that  the  legal  estate  must  re  • 
main  in  him  or  the  trust  be  defeated.  A  passive  or  dry 
trust  requires  the  performance  of  no  duty  by  the  trustee  to 

'  "Willet  V.  Sandford,  1  Ves.  Sr.  186;  Coryton  «.  Helyar,  3  Cox,  343. 
'  Hopkins  v.  Hopkins,  1  Atk.  581,  591;  Jackson  v.  Gary,  16  Johns.   (N.  Y.) 
302. 
3 1  Prest.  on  Est.  186  et  uq.;  1  Spence's  Eq.  Jur.  491,  et  seq.;  2  Bl.  Com.  336. 
■*  Sanders  on  Uses  186. 
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carry  out  the  trust,  but  by  force  of  which  the  legal  title 
merely  vests  in  the  trustee. 

Express  trusts  are  created  in  express  terms  in  the  deed, 
writing  or  wiU..  Implied  trusts  are  those  which,  without 
being  expressed,  are  deducible  from  the  nature  of  the  trans- 
action as  matters  of  intent,  or  which  are  superinduced  upon 
the  transaction  by  operation  of  law,  as  matters  of  equity, 
independently  of  the  particular  intention  of  the  parties.  In 
a  general  sense  this  term  includes  constructive  and  result- 
ing trusts. 

Constructive  trusts  arise  where  the  trustee,  or  any  other 
person,  holding  a  fiduciary  position,  by  fraud,  actual  or 
constructive,  makes  an  illegal  disposition  of  jihe  trust  prop- 
erty to  the  injury  of  the  cestui  que  trust.  Resulting  trusts 
arise  where  only  a  part  of  the  trust  is  declared,  and  the 
result  remains  undisposed  of.  In  such  case  there  is  a 
resulting  trust  in  favor  of  the  grantor;  and  such  a  trust 
arises  when  the  estate  is  purchased  in  the  name  of  one 
person,  and  the  consideration  is  paid  by  another.  An  exe  • 
cuted  trust  is  one  where  the  legal  or  equitable  estate  passes 
to  the  trustee  at  its  creation.  An  executory  trust  is  one 
which  is  to  be  perfected  at  a  future  period  by  a  conveyance 
or  settlement;  as,  in  case  of  a  conveyance  to  B.  in  trust  to 
convey  to  C. 

A  trust  arises  when  property  has  been  conferred  upon 
one  person  and  accepted  by  him  for  the  benefit  of  another. 
The  receiver  of  the  property  is  the  trustee;  the  one  for 
whose  benefit  the  property  is  held  is  the  cestui  que  trust, 
or  beneficiary.  Two  things  are  essential  to  create  a  trust : 
1.  The  ownership  conferred  must  be  connected  with  a 
right,  or  interest,  or  duty  for  the  benefit  of  another.  2. 
The  property  must  be  accepted  on  these  conditions. 

Before  the  statute  of  frauds,"  a  trust,  either  in  regard  to 
real  or  personal  estate,  might  have  been  created  by  parol 
as  well  as  by  writing.  That  statute  required  all  trusts  as 
to  real  estate  to  be  in  writing." 

By  section  eight  of  this  statute,  trusts  arising  by  impli- 
cation of  law  are  excepted. 

'  29  Car.  II.  c.  3,  sects.  7,  9. 
« Adams'  Eq.  27,  28. 
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§  1060.  Active  and  Passive  Trusts. — Trusts  art  simple 
in  which  the  trustee  is  passive,  performing  lio  duty,  and 
the  trust  is  merely  technical;  and  special,  in  which  he  is 
active,  executing  the  donor's  will  and  the  trust  is  operative. 
A  simple  trust  gives  to  thfe  cestui  que  trust  a  right  to  the 
possession,  control  and  disposal  of  the  property,  and  the 
legal  estate  becomes  eitecuted  in  him,  unless  when  it  is 
necessary  to  remain  in  the  trustee  to  preserve  the  estate 
for  the  cestui  que  trust,  or  to  pass  it  to  Others.  A  special 
trust,  on  the  other  hand,  maintains  the  legal  estate  in  the 
trtlsteej  to  enable  hihi  to  perforhi  the  duties  devolved  on 
him  as  donor;  and  gives  the  cestui  que  trust  only  a  right 
in  equity  to  enforce  the  performance  of  the  trust. '  If  the 
trustee's  duty  is  to  collect  rents  and  profits,  or  to  sell  the 
estate,  it  is  ati  active  trust  because  the  trustee  has  the  legal 
estate.  If  no  duty  is  imposed  on  the  ttustee  his  trust  is 
passive,  because  he  simply  acts  as  the  receptacle  of  the 
legal  estate,  and  the  statute  cannot  transfer  the  legal 
estate  to  the  cestui  que  use  Or  trust.' 

And  where  the  trust  is  not  active  the  legal  estate  still 
remains  in  the  trustee  so  long  as  it  is  necessary  to  pre- 
serve the  estate  itself,  as  in  the  case  of  a  trust  for  a  inar- 
ried  woman,  under  the  common  law  to  protect  the  estate 
from  her  husband;  or  a  trust  for  a  spendthrift  son  to  pro- 
tect him  from  his  creditors ;  or  to  preserve  contingent 
remainders. ' 

Hence,  it  is  a  general  principle,  that  a  simple  passive 
trust  cannot  continue  the  legal  estate  in  the  trustee,  ex- 
cept for  a  proper  and  useful  purpose,  such  as  the  lavr  will 
regard  and  protect,  and  as  soon  as  the  purpose  fails  or 
ceases  to  exist,  the  legal  estate  becomes  executed  in  the 
cestui  que  trust." 

iDodson«.  Ball,  60  Pa.  St.  493;  Watson's  Appeal,  125  Pa.  St.  341;  Slms's 
Estate,  130  Pa.  St.  451;  Cable  v.  Cable,  146  Pa.  St.  451;  Upham  v.  Varney,  15 
N.  H.  462;  Brooks  «.  Marbury,  11  Wheat.  (U.  S.)  78. 

2  Co.  Litt.  290b;  Welles  v.  Castles,  3  Gray  (Mass.),  323;  Witham  v.  Brooner, 
63  111.  344;  Leonard  «.  Diamond,  31  Md.  536;  Thompson  ®.  Conant,  52  Minn. 
208;  Gott  V.  Cook,  7  Paige  (N.  Y.),  521;  McGoon  v.  Scales,  9  Wall.  (U.  S.)  23; 
Goodrich  ®.  Milwaukee,  24  Wis.  432;  Fisher  b.  Wister,  154  Pa.  St.  65. 

'Lancaster  v.  Doliin,  1  Eawle  (Pa.),  247;  Barnett'S  Appeal,  46  Pa.  St.  392. 

*  Robinson  v.  Ostendorff,  38  S.  Car.  66;  Dodson  v.  Ball,  60  Pa.  St.  492.     See, 
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In  New  York,  passive  trusts  have  been  abolished  where 
the  trustee  has  only  a  naked  and  formal  title.  The  cestui 
que  trust  is  deemed  to  have  the  legal  estate  therein,  of  the 
same  quality  and  duration,  and  subject  to  the  same  con- 
dition, as  his  beneficial  interest.  So,  if  any  passive  trust 
is  created  by  any  disposition  of  lands  by  deeds  or  devises, 
no  estate  or  interest  whatever  vests  in  the  trustee.  The 
New  York  statute  has  confined  trusts  to  two  classes:  1. 
Trusts  arising  or  resulting  by  implication  of  law.  2.  Active 
trusts,  where  the  trustee  is  clothed  with  some  actual  power 
of  disposition  or  management,  which  cannot  be  properly 
exercised  without  giving  him  the  legal  estate  and  actual 
possession.' 

§  1051.  Executory  and  Executed  Trusts. — So  trusts 
are  also  of  two  kinds,  executory  and  executed.  A  trust  is 
executory  when  it  is  to  be  perfected  at  a  future  period  by 
a  conveyance  or  settlement;  the  terms  of  the  trust  deed 
simply  define  how  the  settlement  shall  be  made,  and  im- 
poses that  duty  upon  the  trustee.  Thus,  in  the  case  of  a 
conveyance  to  B.  in  trust  to  convey  to  C,  the  trust  is  ex- 
ecutory. It  is  executed  when  all  the  limitations  are  defi- 
nitely settled  by  the  deed  of  creation,  and  nothing  further 
is  necessary  to  determine  the  interest  of  the  cestui  que  trust 
and  the  duration  of  the  trust.  It  is  executed,  either  when 
the  legal  estate  passes,  as  in  a  conveyance  to  B.  in  trust,  or 
for  the  use  of  C,  or  when  only  the  equitable  title  passes, 
as  in  the  case  of  a  conveyance  to  B.,  to  the  use  of  C,  in 
trust  for  D.,  here  the  trust  is  executed  in  D.,  though  he 
has  not  the  legal  estate. '' 

It  is  often  a  difficult  matter  to  determine  whether  a  cer- 
tain transaction  is  to  be  regarded  as  an  executed  or  an  ex- 

also,  Sherman  v.  Podge,  28  Vt.  26;  Hannig  11.  Mueller,  82  Wis.  235;  Aiken  v. 
Smith,  1  Sneed  (Tenn.),  304;  Carrigan  v.  Drake,  36  S.  Car.  354;  Doe  ».  Field, 
3  Barn.  &  Ad.  564;  Doe  v.  Barthrop,  5  Taunt.  382. 

"1  Rev.  Stat.  p.  737,  sects.  45-55;  Rose  «.  Hatch,  135  N.  Y.  437;  Greene  v. 
Greene,  135  N.  Y.-506;  Marvin  ®.  Smith,  46  N.  Y.  571;  Levy  «.  Brush,  45  N.Y. 
595;  Downing  «.  Marshall,  23  N.  Y.  377. 

*  Dennison  v.  Goehring,  7  Pa.  St.  175,  177;  1  Prest.  on  Est.  190;  Egerton  11. 
Brownlow,  4  H.  L.  Cases,  310;  Bowen  v.  Chase,  94  U.  S.  812;  Farr  «.  Gil- 
reath,  23  S.  Car.  502;  Berry  v.  Williamson,  11  B.  Mon.  (Ky.)  345;  Garnsey  «. 
Mundj,  24  N.  J.  Eq.  243. 
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ecutory  trust.  Lord  Eldon  says  the  distinction  is  that  if 
you  want  the  assistance  of  the  court  to  constitute  a  person 
as  the  cestui  que  trust,  and  the  instrument  is  voluntary, 
the  assistance  cannot  be  granted  as  it  will  not  execute  vol- 
untary covenants.  But  if  the  party  has  completely  per- 
formed the  contract,  and  created  a  trust,  though  it  is  vol- 
untary, yet,  the  legal  conveyance  being  effectually  made, 
the  equitable  interest  will  be  enforced  by  a  court  of  equity.' 
When  the  relation  of  trustee  and  cestui  que  trust  has  been 
created  by  the  deed,  the  transaction  will  be  regarded  as  an 
executed  trust."  It  is  well  established  and  uniformly  re- 
ceived by  courts  of  chancery,  that  a  voluntary  gift  or  con- 
veyance of  property  in  trust,  when  fully  completed  and  ex- 
ecuted, will  be  regarded  as  valid,  and  its  provisions  enforced 
and  carried  into  effect  against  all  persons,  except  creditors 
and  bona  fide  purchasers  without  notice." 

Whether  a  trust  is  perfectly  created  or  not ,  is  a  question 
of  fact  in  each  case,  and  the  court,  in  determining  the  fact, 
will  give  effect  to  the  situation  and  relation  of  the  parties, 
the  nature  and  situation  of  the  property,  and  the  purposes 
or  objects  which  the  settlor  had  in  view  in  making  the  dis- 
position.* And  where  a  trust  has  been  perfectly  created, 
so  as  to  pass  the  title,  it  will  be  carried  into  effect,  although 
without  consideration;  but  if  the  transaction  is  incomplete, 
and  its  final  completion  is  asked  in  equity,  the  court  will 
not  interpose  to  perfect  the  settlor's  liability,  without  in- 
quiring into  the  origin  of  the  claim  and  the  nature  of  the 
consideration.' 

§  1052.  Express  Trusts. — Express  trusts  are  those  which 
are  created  by  the  direct  and  positive  acts  of  the  parties  by 
some  writing,  deed  or  will.  An  implied  trust  is  one  which 
is  founded  in  the  unexpressed,  but  presumable  intentions 
of  the  parties,  or  which  arise  by  operation  of  law.     But 

'Ellison  V.  Ellison,  6  Ves.  656;  Badgley  ®.  Votrain,  68  111.  30;  Brown  ». 
Wintlirop,  1  Johns.  Ch.  (N.  Y.)  329;  Clavering  v.  Clavering,  Prec.  in  Oh.  235. 

=  Lynn  ®.  Lynn,  135  111.  23;  Ellison  v.  Ellison,  6  Ves.  650. 

'Stone  ■».  Hackett,  13  Gray  (Mass.),  237.  See,  also,  Kekewich  «.  Manning, 
1  Deft.  M.  &  G,  187;  Otis  ».  Beckwith,  49  111.  131. 

^ Perry  on  Trusts,  sect.  99. 

'Lynn  ».  Lynn,  135  111.  23. 
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the  law  will  never  imply  a  trust  where  one  has  ex- 
pressly been  created,  even  though  void,  unless  it  may  be 
construed  as  a  resulting  trust.'  Express  trusts  are  usually 
found  in  prehminary  sealed  instruments,  such  as  marriage 
articles,  or  articles  for  the  purchase  of  land;  in  formal  con- 
veyances, such  as  marriage  settlements,  terms  for  years, 
mortgages,  assignments  for  the  payment  of  debts,  raising 
portions,  or  other  purposes;  and  in  wills  and  testaments, 
when  the  bequests  involve  fiduciary  interests  for  private 
benefit  or  public  charity.'' 

Under  the  statute  of  New  York  express  trusts  may  be 
created:  1.  To  sell  lands  for  the  benefit  of  creditors;  2.  To 
sell,  mortgage  or  lease  lands  for  the  benefit  of  legatees,  or  for 
the  purpose  of  satisfying  any  charge  thereon;  3.  To  secure 
the  rents  and  profits  of  lands  and  apply  them  to  the  use  of 
any  person  during  the  life  of  such  person,  or  for  a  shorter 
term,  subject  to  the  rules  prescribed  by  law." 

§  1053.  Certainty  in  the  Declaration  of  Trusts. — The 
declaration  of  a  trust  or  a  power  in  trust  must  be  reason- 
ably certain  in  its  terms,  and  this  requisite  of  certainty  in- 
cludes the  subject-matter  or  property  embraced  within  the 
trust,  the  beneficiaries  or  persons  in  whose  behalf  it  is 
created,  the  nature  and  quantity  of  the  estate  which  they 
are  to  have,  and  the  manner  in  which  the  trust  or  trust 
power  is  to  be  executed.  It  is  essential  to  the  vahdity  of  a 
trust,  that  the  power  conferred  upon  the  trustee  be  so  de- 
fined and  limited  by  the  grantor  that  the  courts  can  com- 
pel its  exercise,  or  in  default  of  its  exercise  by  the  trustee, 
execute  the  power  by  an  ordinary  decree  in  equity.'  Any 
words  by  which  it  is  expressed  or  from  which  it  may  be 
implied,  that  the  trustee  has  the  discretionary  power  of 
withdrawing  the  whole  or  any  part  of  the  subject  from  the 

■  1  Spence's  Eq.  Jur,  496;  Farrington  v.  Barr,  36  K.  H.  86;  Nightingale  ». 
Hidden,  7  R.  I.  131;  Ward  v.  Armstrong,  84  111.  151. 

2 Miller  v.  Pearce,  6  W.  &  S.  (Pa.)  97. 

3  Willard  on  Real  Est.  237. 

*  Maddison  v.  Andrew,  1  Ves.  Sr.  60;  Alexander  v.  Alexander,  3  Ves.  Sr. 
640;  Kemps.  Kemp,  5  Ves.  849;  Keates  v.  Burton,  14  Ves.  434;  Prendergast 
V.  Prendergast,  3  H.  L.  Cas.  195;  Coe's  Trust,  4  Kay  &  J.  199;  Holland  v. 
Alcock,  108  N.  Y.  313;  Tilden  v.  Green,- 130  N.  Y.  29;  Read  v.  Williams,  135 
N.  Y.  560;  At  water  v.  Russell,  49  Minn.  57. 
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object  of  the  grantor  or  testator  will  prevent  the  subject  of 
the  gift  from  being  certain.' 

But  where  the  provisions  of  the  trust  deed  and  the  duties 
of  the  grantees  can  be  enforced  by  judicial  decree,  there 
being  a  designated  beneficiary  entitled  to  compel  the  exer- 
cise of  a  power  for  his  benefit,  and  a  distinct  trust  fund, 
the  source  of  which  is  definitely  fixed  and  the  amount 
sure  to  be  ascertained,  the  trust  is  sufficiently  certain  and 
can  be  upheld." 

However,  where  the  selection  of  the  objects  of  the  trust  is 
delegated  absolutely  to  trustees,  and  no  persons  or  corpora- 
tion can  demand  any  part  of  the  estate,  or  maintain  an 
action  to  compel  the  trustees  to  execute  the  power  in  their 
favor,  this  is  a  fatal  defect,  and  the  trust  cannot  be  en. 
forced  and  is  void,  because  the  will  of  the  trustees  is  made 
controlling,  and  not  the  will  of  the  testator,  and  no  en- 
forceable rights  are  conferred  upon  any  qualified  person  or 
body.= 

A  trust  without  a  certain  beneficiary  who  can  claim  and 
enforce  it  is  void,^  and  the  objection  is  not  obviated  by  the 
existence  of  a  power  in  the  trustee  to  select  a  beneficiary, 
unless  the  class  of  persons  in  whose  favor  the  power  may 
be  exercised,  has  been  designated  by  the  testator  with  such 
certainty  that  the  court  can  ascertain  who  were  the  objects 
of  the  power.' 

§  1054.  Eestraint  on  Alienation — Agreement  to  Hold 
Land  in  Trust. — It  is  the  essence  of  an  estate  in  fee  simple 
that  it  shall  be  alienable;  and  if  the  instrument  which 

'Russell  B.  Jackson,  10  Hare,  308;  Knight  ».  Knight,  3  Beav.  148,  174; 
Lechmere  v.  Lavie,  2  Myl.  &  K.  197;  Meredith  v.  Heneage,  1  Sim.  543;  Sale 
».  More,  1  Sim.  534;  Bade  v.  Bade,  5  Madd.  77. 

2  0uld«.  Washington  Hospital,  95  U.  8.  303;  Quinn  «.  Shields,  62  Iowa,  129; 
Miller  «.  Teachout,  34  Ohio  St.  535;  Lyman  v.  Parsons,  36  Conn.  493;  White 
V.  Ditson,  140  Mass.  354;  Lorings  v.  Marsh,  6  Wall.  (U.  S.)  337;  Loring  v. 
Blake,  98  Mass.  358;  Fadness  ®.  Braunborg,  73  Wis.  257;  Dodge  v.  Williams, 
46  Wis.  70;  Delany  v.  Delany,  L.  R.  Ir.  15  Ch.  Div.  55. 

sTilden  v.  Green,  130  N.  Y.  29;  54  Hun  (N.  T.),  231. 

'Levy  V.  Levy,  33  N.  Y.  107;  Tilden  v.  Green,  130  N.  Y.  39;  Read  «. 
Williams,  125  N.  Y.  560. 

'Tilden  «.  Green,  130  N.  Y.  29;  Gross  «.  Moore,  68  Hun  (N.  Y.),  413; 
Hannig  v.  Mueller,  83  Wis.  335. 
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creates  such  an  estate  contains  a  provision  that  it  shall  not 
be  sold,  such  provision  is  void."  So  an  agreement  which 
declares  that  certain  land  should  be  held  in  trust  for  the 
benefit  of  the  parties  thereto,  and  provides  that  one  of  them 
shall  have  the  right  to  purchase  a  portion  of  the  land  at  a 
certain  price  at  any  time  before  it  was  otherwise  sold  or 
disposed  of  in  accordance  with  the  agreement,  is  a  provision 
for  the  possible  creation  of  an  estate  in  lands  at  some  time 
in  the  distant  future,  and  clearly  comes  within  the  rule 
against  perpetuities,  and  is  void."  To  enforce  an  agree- 
ment which  provides  that  each  of  the  parties  has  an  estate 
in  the  land  to  be  held  for  an  indefinite  period,  and  that  no 
part  of  the  land  is  to  be  sold  without  the  consent  of  both, 
might  hold  real  estate  beyond  the  power  of  transfer  by  the 
owner  for  many  generations,  and  would  be  in  conflict  with 
the  rule  against  perpetuities.' 

The  reason  of  the  rule  as  stated  in  Brattle  Square  Church 
V.  Grant,*  that  it  is  impossible  for  the  owners  of  the  estate 
to  convey  it,  and  that  the  estate  is  rendered  inalienable 
"  though  all  mankind  should  join  in  the  conveyance,"  is  not 
accurate  in  reference  to  many  estates  which  come  within 
the  rule.  The  mere  fact  that  a  contingent  interest  may  be 
released  by  persons  in  being,  and  that  a  good  title  may 
thus  be  made,  is  not  enough  to  take  the  case  out  of  the 
rule,  if  the  estate  cannot  be  alienated  by  those  having 
vested  interests  in  it,  because  a  possible  interest  is  created 
which  may  not  vest  within  the  time  fixed  by  law.'  The 
possibility  or  impossibility  of  obtaining  releases  of  contin- 
gent rights  is  not  the  test  by  which  to  determine  the  validity 
or  invalidity  of  a  limitation. 

'Hall  V.  Tufts,  18  Pick.  (Mass.)  455;  Sparhawk  v.  Cloon,  135  Mass.  363; 
In  re  Rosher,  26  Ch.  D.  801;  In  re  Dugdale,  38  Ch.  D.  176,  In  re  Mackeay,  L. 
B.  30  Bq.  186;  Lane  o.  Lane,  8  Allen  (Mass.),  350. 

2  Winsor  v.  Mills,  157  Mass.  363. 

3  Sears  B.  Russell,  8  Gray  (Mass.),  86,  98;  Hall®.  Hall,  133  Mass.  130,  134; 
Sears  ■v.  Putnam,  103  Mass.  5,  7. 

*3  Gray  (Mass.),  143,  153. 

5  Winsor  ».  Mills,  157  Mass.   363,  365,  explaining  Brattle  Square  Church  b. 
Grant,  3  Gray  (Mass.),  143, 152;  London,  etc.  Railway  v.  Goram,  30  Ch.  d' 
563;  Welsh  v.  Poster,  13  Mass.  93. 
136 
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§  1055.  Words  op  Limitation. — Though  in  general,  in 
the  absence  of  statute,  words  of  inheritance  are  necessary 
to  pass  a  fee,  yet  there  are  exceptions  to  the  rule.  Thus, 
where  lands  are  devised  or  conveyed  to  a  trustee  without 
the  use  of  the  word  "heir,"  and  it  is  necessary  that  the 
trustee  should  take  an  estate  of  inheritance  in  order  to  en- 
able him  to  carry  out  the  intention  of  the  donor,  he  wiU 
take  an  estate  in  fee. ' 

So  where  the  property  is  conveyed  to  a  trustee  with  power 
to  sell  and  convey  the  fee  simple,  an  estate  in  fee  simple  is 
invested  in  the  trustee."  Such  an  estate  passes  by  the  deed 
without  the  use  of  words  of  inheritance,  unless  the  intent  to 
pass  a  less  estate  is  expressly  stated  or  appears  by  necessary 
implication. "  If  the  equitable  estate  is  larger  than  the  legal 
estate  in  the  trustee,  the  latter  estate  will  be  enlarged  by 
construction  to  meet  all  the  demands  of  the  trust  estate, 
and  the  trustee  will  take  a  fee  simple."  If,  by  the  express 
limitation  of  the  deed,  he  has  a  larger  estate,  as,  for  example, 
a  fee,  and  the  trust  is  only  a  life  estate,  there  is  a  resulting 
use  in  the  remainder  to  the  grantor  and  his  heirs,  as  the 
trustee  cannot  take  a  larger  estate  than  is  required  for  the 
purpose  of  the  trust.' 

§  1056.  Legal  Eepbesentatives. — The  term  "legal  rep- 
resentatives "  is  often  used  in  statutes  and  instruments  of 
writing  in  a  broad  sense,  so  as  to  include  aU  persons  who 
stand  in  the  place  of  and  represent  the  interest  of  another 
either  by  his  act  or  by  operation  of  law,  and  in  such  cases  it 
includes  heirs  and  assigns;  °   but  the  usual  and  ordinary 

'  Fisher  v.  Fields,  10  Johns.  (N.  Y.)  494;  Cleveland  v.  Hallett,  6  Cush.  (Mass.) 
403. 

2  Ewing  V.  Shannahan,  113  Mo.  188;  North  v.  Philbrook,  34  Me.  533;  Neilson 
«.  Lagow,  13  How.  (U.  S.)  99;  Gould  «.  Lamb,  11  Met.  (Mass.)  84. 

'McCulIock  J).  Holmes,  111  Mo.  445;  Ewing  v.  Shannahan,  113  Mo.  188. 

■•  Greene  v.  Wilbur,  15  R.  I.  351;  Boston,  etc.  Trust  Co.  v.  Mixter,  146  Mass. 
100;  Pearce  v.  Savage,  45  Me.  90;  Farquharson  «.  Eichelbergcr,  15  Md.  63; 
Chase  u.  Cartright,  53  Ark.  858;  Boone  v.  Davis,  64  Miss.  133;  Doe  v.  Ladd,  77 
Ala.  238;  Angell  i).  Rosenbury,  13  Mich.  366. 

=  Cleveland  v.  Hallett,  6  Cush.  (Mass.)  406;  Pearce  ».  Savage,  45  Me.  90; 
Wells  «.  Heath,  10  Gray  (Mass.),  35. 

« Johnson  v.  Ames,  11  Pick.  (Mass.)  173;  Beall  v.  Elder,  34  La.  Ann.  1098; 
Insurance  Co.  o»  Armstrong,  1 17  U.  S.  597. 
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meaning  is  "executors  and  administrators." '  It  may  also 
mean  "heirs,"'  or  next  of  kin.'  Where  a  deed  of  trust 
for  the  benefit  of  the  donor  provides  that  on  the  donor's 
death  the  property  shall  descend  to  his  "legal  repre- 
sentatives," but  a  certain  person  named  shall  inherit  no 
part  of  it,  no  power  of  revocation  being  reserved,  the 
"legal  representatives"  mean  the  "heirs"  of  the  donor. 
Thus,  a  creator  of  a  trust  in  referring  to  real  estate,  declared 
that  upon  his  death  the  property  shall  "descend"  to  his 
legal  representatives;  and  then  provided  that  an  adopted 
son  of  one  of  the  donees  shall  in  no  event  "inherit "  or  be 
entitled  to  any  part  of  the  property.  It  was  held  that  the 
evident  and  manifest  meaning  of  the  trust  as  declared  is, 
that  upon  the  death  of  the  donor,  the  remaining  property 
shall  pass  to  and  become  the  property  of  those  persons  upon 
v?hom  the  law  would  cast  the  property  had  the  donor  died 
seised  of  it.  The  term  "legal  representatives,"  therefore, 
meant  "  heirs  "  as  used  in  the  deed.' 

§  1057.  Eevocation. — A  completed  trust  without  reser- 
vation of  power  of  revocation  can  only  be  revoked  by  the 
consent  of  all  the  beneficiaries  and  other  parties;  if  any  of 
the  parties  are  not  in  being,  or  are  not  sui  juris,  it  cannot 
be  revoked  at  all."  So  upon  the  execution  of  a  trust  it 
cannot  be  destroyed  by  the  grantor  or  trustee  or  by  both 
together."  Hence,  a  quit-claim  deed  from  the  trustee  to 
the  donor  will  not  revoke  the  trust,  though  made  solely  for 

'  Cox  V.  Ciirwen,  118  Mass.  198;  Halsey  v.  Paterson,  37  N.  J.  Eq.  448;  Bow- 
man i).  Long,  89  III.  20;  Lodge  v.  Weld,  139  Mass.  499. 

'  Bownian  v.  Long,  89  111.  30 ;  Parnam  v.  Farnam,  53  Conn.  390. 

'  Jennings  «.  Gallimore,  8  Ves.  Jr.  146. 

^Ewing  d.  Shannahan,  113  Mo.  188. 

'Ewing  ».  Shannahan,  113  Mo.  188;  Kopp  v.  Gunther,  95  Cal.  63;  Reidy  ■o. 
Small,  154  Pa.  St.  505;  Keys  «.  Carleton,  141  Mass.  45;  Locke  v.  Barbour,  63 
Ind.  585;  North  v.  Philbrook,  34  Me.  537;  Neilson  v.  Lagow,  13  How.  (U.  S.) 
106;  Gould  v.  Lamb,  11  Met.  (Mass.)  84;  Morgans.  Moore,  3  Gray  (Mass.), 
319;  Cleveland  v.  Hallett,  6  Cush.  (Mass.)  403;  Farquharson  v.  Eichelberger, 
15  Md.  63;  Hildreth  v.  Eliot,  8  Pick.  (Mass.)  3915;  Bowman  «.  Long,  89  111. 
19;  "Wright  v.  Moody,  116  Ind.  179;  Isham  v. -Delawiire,  11  N.  J.  Eq.  337; 
Gaylord  ».  Lafayette,  115  Ind.  429. 

« Ewing  ».  Warner,  47  Minn.  446;  Ewing  «.  Jones,  130  Ind.  247;  Ewing  v. 
Shannahan,  113  Mo.  188. 
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that  purpose,"  for  it  is  out  of  the  power  of  the  trustee  or 
donor  or  both  combined  to  revoke  the  trust  or  to  destroy 
it.' 

§  1058.  Statute  of  Limitations. — The  law  is  now  well 
settled,  both  in  England  and  in  this  country,  that  the  lule 
that  the  statute  of  limitations  does  not  bar  a  trust  estate 
holds  only  as  between  the  cestui  que  trust  and  the  trustee, 
and  not  between  the  cestui  que  trust  and  the  trustee  on 
the  one  side  and  strangers  on  the  other  side.  Therefore, 
where  the  cestui  que  trust  and  his  trustee  are  both  out  of 
possession  for  the  time  limited,  the  party  in  possession  has 
a  good  bar  against  them  both;  for  in  such  a  case  where 
the  trustee  is  barred  so  is  the  cestui  que  trust. ' 

When  the  legal  title  is  vested  in  the  trustee  who  can  sue 
for  it,  and  fails  to  do  so  within  the  time  prescribed  by  law, 
and  his  right  of  action  is  barred,  the  infants,  or  cestuis  que 
trustent,  who  have  only  an  equitable  interest  in  the  property, 
will  also  be  barred.  But  the  rule  is  different  and  a  distinc- 
tion is  to  be  drawn  when  the  legal  title  to  the  property  is 
vested  in  the  infants  or  cast  upon  them  by  operation  of 
law;  then  the  statute  does  not  run  against  them  during 
their  infancy.* 

But  where  the  title  to  land  is  vested  in  a  trustee,  and  he 
fails  to  sue  until  his  right  of  action  is  barred,  the  bene- 
ficiaries are  barred,  though  infants."  And  the  fact  that 
one  buys  trust  property  with  knowledge  of  the  trust  does 
not  prevent  the  statute  of  hmitations  from  running  against 
the  trustee  and  the  cestuis  que  trustent.' 

It  must  be  remembered  that  where  the  trustee  takes 
only  a  life  estate,  the  staitute  of  limitations  will  not  run 

'Ewing  V.  Shannabaii,  113  Mo.  188. 

"Ewing  V.  Warner,  47  Minn.  446;  Ewing  v.  Jones,  130  Ind.  247;  Hellman  v. 
Mc Williams,  70  Cal.  449;  Rife's  Appeal,  110  Pa.  St.  332;  Ewing  v.  Buckner, 
76  Iowa,  467. 

^Merriami).  Hassam,  14  Allen  (Mass.),  516;  8milie  v.  Biffle,  2  Pa.  St.  52; 
Wooldridge  ».  Bank,  1  Sneed  (Tenn,),  397;  Clayton  v.  Cagle,  97  N.  Car.  300; 
Herndon  v.  Pratt,  6  Jones  Eq.  (N.  Car.)  327;  Williams  ®.  Otey,  8  Humph. 
(Tenn.)  563. 

*Wingfield  v.  Virgin,  51  Ga.  139. 

^  Brady  v.  Walters,  55  Ga.  35;  Knorr  v.  Raymond,  73  Ga.  749. 

« Ewing  V.  Shannahan,  113  Mo.  188. 
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against  the  remaindermen  until  the  death  of  the  life-ten- 
ant," because  the  trustee  is  for  the  life-tenant,  and  his  only 
duty  is  to  protect  the  hfe  estate." 

§  1059.  Statute  of  Frauds. — A  trust  in  its  simplest 
elements,  is  a  confidence  reposed  in  one  person  who  is 
termed  trustee  for  the  benefit  of  another,  who  is  called  the 
cestui  que  trust;  and  it  is  a  confidence  respecting  property 
which  is  thus  held  by  the  former  for  the  benefit  of  the  lat- 
ter. The  essential  I'equisites  of  a  valid  trust  are,  first,  a 
sufficient  expression  of  an  intention  to  ci-eate  a  trust;  and, 
second,  a  definite  cestui  que  trust.  The  statute  of  frauds' 
requires  all  trust  in  real  estate  to  be  manifested  and  proved 
by  some  writing  signed  by  the  party  creating  the  trust,  or 
by  his  last  will.  Under  this  statute  it  is  not  necessary  that 
a  trust  shall  be  declared  by  deed,  but  it  will  be  sufficient  if 
proved  to  exist  in  writing.' 

The  statute  does  not  require  that  trusts  shall  be  cre- 
ated by  writing,  but  only  that  they  shall  be  manifest 
and  proven  by  that  means,  so  it  may  be  done  by  letters  or 
other  writings  written  long  after  the  trust  was  created, 
and  such  writings  need  not  be  subscribed  by  the  name  of 
the  party  to  be  charged  with  the  trust,  but  it  is  sufficient 
if  the  name  appears  in  the  proper  handwriting  in  the  body 
of  the  instrument,  and  for  such  purpose  initials  are  suffi- 
cient." But  the  writings  must  show  the  subject  and  terms 
of  the  trust,  °  and  for  the  purpose  of  arriving  at  the  mean- 
ing of  the  instruments  all  the  circumstances  of  the  case 
may  be  taken  into  account.' 

The  statute  of  frauds  requires  that  the  declaration  of 

'  Parker  v.  Hall,  2  Head  (Tenn.),  641. 

2  Bull  V.  Walker,  71  Ga.  195;  Gudgell  «.  Tydings  (Ky.),  10  S.  W.  Rep.  466; 
Belote  V.  White,  2  Head  (Tenn.),  703. 

3  29  Car.  II.  c  3,  sect.  7,  8. 

^Fishers.  Fields,  10  Johns.  (N.  T.)495;  Steere».  Steere,  5  Johns.  Ch.  (N.  T.) 
1;  Scituate  «.  Hanover,  16  Pick.  (Hass.)  222;  Morse  v.  Morse,  85  N.  Y.  58; 
Kingsbury  «.  Burnside,  58111.  310;  Wright  v.  Douglass,  7  N.  T.  564;  Carter  v. 
Gibson,  29  Nebr.  324. 

'Newkirk  ».  Place,  47  N.  J.  Eq.  477:  Brown's  Stat,  of  Frauds,  sect.  97. 

« Smith  V.  Matthews,  3  De.  Gex,  F.  &  J.  139;  Forster  «.  Hale,  3  Ves.  Jr.  696. 

' Morton B.  Tewart,  2  Younge  &  Coll.  Ch.  67,  77,  79;  Forsteri).  Hale,  3  Ves. 
Jr.  696;  5  Ves.  315;  Haxton  v.  McClaren,  132  Ind.  235. 
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trusts  shall  be  manifest  and  proved  by  some  instrument  in 
writing  signed  by  the  party  creating  the  trust.  But  this 
does  not  apply  to  implied,  resulting  and  constructive  trusts 
which  were  excepted  from  its  operation.  Hence,  implied, 
constructive  and  resulting  trusts  may  be  proved  by  parol 
evidence.  But  the  statute  covers  all  express  trusts  and 
they  must  be  manifested  and  proved  by  some  writing.' 

The  statute  will  be  satisfied  if  the  trust  can  be  mani- 
fested and  proved  by  any  subsec[uent  acknowledgment  by 
the  trustee,  as  by  an  express  declaration  by  him  or  any 
memorandum  to  that  effect,  or  by  letter  under  his  hand,  by 
his  answer  in  chancery  duly  signed,  or  by  an  affidavit,  or 
by  a  recital  in  a  bond  or  a  deed;  and  the  trust,  however 
late  the  proof  operates  retrospectively  from  the  time  of  its 
creation."  But  lettei's,  acknowledgments  and  admissions 
in  equity  pleadings  cannot  be  held  conclusive  and  may  be 
overcome.  °  If  the  trust  has  been  created  by  will  all  the 
requirements  of  a  valid  will  are  necessary  to  uphold  it.* 

Where  land  is  purchased  by  several  persons,  each  paying 
a  definite  portion  of  the  price,  and  the  title  is  conveyed  to 
one  only,  a  trust  is  created  by  operation  of  law,  and  the 
statute  of  frauds  does  not  apply  to  the  original  contract 
between  them,'  because  the  statute  of  frauds  embraces 
only  trusts  created  by  the  parties,  and  does  not  affect  trusts 
arising  by  operation  of  law.  Eesulting  trusts  are  expressly 
exempted  from  the  operation  of  the  statute  of  frauds  in  Ala- 
bama, Arkansas,  Colorado,  Florida,  Georgia,  Idaho,  Illinois, 

'  Kinsey  ».  Bennett,  37  S.  Car.  319;  Brock  ®.  Brock,  90  Ala.  87;  Tolleson  v. 
Blackstock,  95  Ala.  510;  Dailey  v.  Kinsler,  31  Nebr.  340;  Moran  ».  Mass,  154 
Mass.  300;  Spies  v.  Price,  91  Ala.  166;  WolforJ  v.  Faruham,  44  Minn.  159; 
Cornelins  v.  Smith,  55  Mo.  528;  Pinney  «.  Fellows,  15  Vt.  525;  Moore  v. 
Moore,  88  N.  H.  382;  Silvers  v.  Potter,  48  N.  J.  Eq.  539;  Collar  «.  Collar,  86 
Mich.  507. 

5  Dean  v.  Dean,  1  Stockt.  (N.  J.)  435;  Newkirk  v.  Place  47  N.  J.  Eq.  477; 
Gardner  v.  Rowe,  3  Sim.  &  S.  346;  5  Russ.  258;  Titchenell  v.  Jackson,  26  W. 
Va.  460;  McCandless  ».  Warner,  26  W.  Va.  754;  Johnson  v.  Deloney,  35  Tex. 
43;  McClellan  «.  McClellan,  65  Me.  500;  Packard  v.  Putnam,  57  N.  H.  43; 
Broadup  v.  Woodman,  37  Ohio  St.  558;  Loring  ».  Palmer,  118  U.  S.  321. 

'Beaver  v.  Beaver,  117  N.  Y.  431;  Parkman  i).  Bank,  151  Mass.  218. 

•>  Chase  v.  Stockett,  73  Md.  235;  Saylor  v.  Plaine,  31  Md.  158;  Boyes  v.  Car- 
ritt,  26  Ch.  D.  531. 

'Beadle  v.  Seat  (Ala.),  15  South.  Rep.  343. 
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Indiana,  Iowa,  Kansas,  Maine,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Nebraska,  New  Hamp- 
shire, New  Jersey,  New  York,  Pennsylvania,  South  Caro- 
lina, Utah,  Vermont  and  Wisconsin. 

§  1060.  Parol  Evidence. — Oral  proof  cannot  be  heard  to 
engraft  an  express  trust  on  a  conveyance  absolute  in  its 
terms,  and  it  cannot  be  heard  under  the  so-called  doctrine 
of  part  performance.'  Parol  evidence  cannot  be  received 
to  complete  a  trust  where  it  is  uncertain  and  imperfect  so 
that  ifc  cannot  be  enforced."  So  a  parol  agreement  by  a 
purchaser  of  land,  made  after  the  purchase  to  hold  the 
land  in  trust  for  another,  and  to  convey  it  to  him  upon  the 
payment  by  him  of  the  amount  bid,  is  void  under  the 
statute;'  that  is,  a  parol  trust  is  voidable  at  the  election 
of  the  trustee;*  and  such  voidable  and  executed  trusts  have 
frequently  been  sustained  as  against  the  creditors  of  the 
trustee.'  But  this  doctrine  does  not  conflict  with  the  gen- 
eral rule  that  oral  evidence  will  not  be  allowed  to  create  an 
express  trust.' 

While  a  trust  in  lands,  created  by  parol,  must,  in  an 
attempt  to  enforce  the  trust,  be  manifest  by  writing  duly 
signed,  it  is  competent,  after  the  trust  has  been  terminated, 
by  a  conveyance  of  the  property  by  the  trustee,  to  prove 
the  trust  by  parol  evidence.  So,  when  rights  of  third 
parties  intervene,  and  a  question  is  raised  whether  a  trust 
by  parol  has  in  fact  been  created,  recourse  must  neces- 
sarily be  had  to  parol  testimony  to  prove  what  actually 
took  place.' 

>  Annis  v.  Wilson,  15  Colo.  236;  Pillsbury,  etc.  Co.  v.  Kistler,  53  Minn.  123. 
Compare  Manuix  v.  Purcell,  46  Ohio  St.  103. 

2 Doner  v.  Bhea,  108  N.  Car.  88;  James  v.  Smith,  63  L.  Times,  534;  White 
«.  Farley,  81  Ala.  563;  Von  Trotlia  v.  Bamberger,  15  Colo.  1;  Russell  v. 
Switzer,  63  Ga.  711;  Walker  v.  Locke,  5  Cush.  (Mass.)  90. 

2  Hamilton  «.  Buchanan,  113  N.  Car.  463. 

*  Karr  v.  Washburn,  56  Wis,  303;  Main  v.  Bosworth,  77  Wis.  664;  Randall 
V.  Constans,  33  Minn.  334;  Begole  «.  Hazzard,  81  Wis.  374, 

'Hyde  n.  Chapman,  33  Wis,  391;  First  Nat.  Bank  v.  Bertschy,  53  Wis.  439; 
Bancroft  v.  Curtis,  108  Mass.  47;  Schreyer  v.  Scott,  134  U.  S.  405. 

'Morton  v.  Nelson,  145  111.  586;  Stevenson  ».  Crapnell,  114  111.  19;  Champlin 
V.  Champlin,  136  111.  309;  In  re  Groome,  94  Cal.  69;  Kreamer  v.  Earl,  91  Cal. 
113;  Green  v.  Gates,  73  Mo.  133. 

'  Silvers  «.  Potter,  48  N.  J.  Eq.  539. 
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To  prove  and  manifest  a  trust,  a  writing  is  necessary  — 
that  is,  the  cestui  que  trust  cannot  establish  the  trust  by 
parol.  He  must  prove  it  by  written  evidence.  When  this 
written  evidence  was  made,  whether  it  was  coeval  with 
the  trust  or  was  executed  afterwards,  cannot  affect  the 
trust.  A  question  of  fraud,  that  is,  whether  the  trust  was 
really  created  at  the  time  of  the  execution  of  the  instru- 
ment, or  deed  to  which  the  manifestation  of  the  trust 
refers,  is  always  an  open  question.  If  some  lien  should 
attach  to  the  property  in  the  interval  between  the  execu- 
tion of  the  deed  and  the  declaration  of  trust,  it  will  be 
necessary,  in  order  to  defeat  such  hen,  to  show  that  the 
trust  was  bona  fide  created  at  the  time  of  the  execution  of 
the  deed,  and  this  may  be  done  by  parol,  because  the  stat- 
ute does  not  require  that  the  trust  shall  be  created,  but  only 
manifested,  in  writing.' 

And  so,  when  lands  are  conveyed  under  a  parol  trust  to 
sell  and  convert  into  money  and  divide  the  proceeds,  and 
the  trust  is  executed  by  the  trustee  by  selhng  the  land  and 
receiving  the  money,  and  such  trust  being  recognized  by 
him,  the  person  entitled  to  such  money  may  recover  it, 
and  resort  to  parol  evidence."  But  so  far  as  the  agree- 
ment relating  to  the  purchase  and  disposition  of  the  real 
estate  vested  in  parol,  it  was  void  under  the  statute  of 
frauds. ' 

So,  where  lands  are  held  under  an  absolute  deed  of  war- 
ranty, parol  evidence  cannot  be  introduced  to  establish  an 
express  trust  in  such  lands.' 

In  some  States  it  is  established  against  the  weight  of 
authority  that  parol  evidence  may  be  resorted  to  to  engraft 
a  trust  upon  a  title  held  by  deed  absolute  upon  its  face." 

§  1061.  Construction  op  Declarations  op  Trust. — No 
particular  words  are  necessary  to  create  a  trust,  provided 

1  Smith  V.  Howell,  3  Stockt.  (K.  J.)  349,  858;  Jamison  v.  Miller,  27  N.  J.  Eq. 
586,  593. 

^Bitely  «.  Bitely,  85  Mich.  327;  Collar  «.  Collar,  86  Mich.  507;  75  Mich.  414. 

spulford  V.  Morton,  63  Mich.  25;  Cobb  v.  Cook,  49  Mich.  11. 

*•  Kelly  «.  Karsner,  70  Ala.  110;  Lawson  v.  Lawson,  117  111.  98;  Green  v. 
Gates,  73  Mo.  122. 

'Mathews  ®.  Leaman,  34  Ohio  St.  615;  Broadrup  ®.  Woodman,  37  Ohio 
St.  559;  Mannix  «.  Purcell,  46  Ohio  St.  102. 
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the  words  manifest  the  intention  that  the  person  named  shall 
have  the  beneficial  interest.'  The  words  themselves  must 
create  the  trust,  becauseavoluntary promise indicatingamo 
tive  to  make  a  gift  will  not  create  a  trust;  if  based  upon  a  valid 
consideration  then  an  implied  trust  is  raised  which  can  be  en  • 
forced  by  a  court  of  equity.  'And  no  trust  can  be  implied  merely 
from  words  indicating  the  motive  which  induced  a  gift. ' 

Whenever  the  prior  disposition  of  the  property  imports 
absolute  and  uncontrolled  ownership,  and,  also,  wherever 
a  clear  discretion  and  choice  to  act  or  not  to  act  is  given, 
equity  will  construe  a  trust  from  the  language  employed.' 
In  case  of  a  will  the  cestui  que  trust  must  be  certain,  the 
property  fully  identified,  and  the  intention  of  the  testator 
clearly  established  by  the  construction  of  the  whole  will.' 

It  is  not  necessary  that  a  third  person  acts  as  trustee; 
for,  upon  payment  of  a  vahd  consideration  and  a  declara- 
tion by  the  owner  of  the  land  that  he  holds  it  for  the  bene- 
fit of  the  cestui  que  trust,  the  legal  owner  is  converted  into 
the  trustee.' 

The  declaration  of  trust  must  be  made  by  the  owner  of 
the  land,  but  it  is  not  necessary  to  have  it  made  to  the 
cestui  que  trust  provided  he  accepts  it  within  a  reasonable 
time  after  declared,  and  is  clearly  described. ' 

'  Co.  Litt.  390b;  Norman  v.  Burnett,  35  Miss.  183;  Zuver  i).  Lyons,  40  Iowa, 
510;  Gadsden  ».  Whaley,  14  S.  Car.  210;  Kintner  v.  Jones,  133  Ind.  148;  Cock- 
rill  V.  Armstrong,  31  Ark.  580. 

5  Davis  V.  Ney,  125  Mass.  590;  Blancliard  i).  Sheldon,  43  Vt.  513;  Minor  v. 
Rogers,  40  Conn.  513. 

3  Randall  v.  Randall,  135  111.  398;  Giles  v.  Anslow,  138  111.  196. 

<  Mills  v.  Newberry,  113  111.  135;  Story's  Eq.  Jur.  sect.  1070. 

'Colton  V.  Colton,  137  U.  S.  300;  Harrison  v.  Harrison,  3  Gratt.  (Va.)  1;  Noe 
».  Kern,  93  Mo.  867;  Rose  v.  Hatch,  135  N.  Y.  427.  Compare  Bulfer  v.  Willi- 
grod,  71  Iowa,  630;  Rose  «.  Porter,  141  Mass.  309;  Hopkins  ■».  Ghmt,  111  Pa. 
St.  387;  Randall  v.  Randall,  135  111.  398;  Corby  v.  Corby,  85  Mo.  371.' 

«Ray  V.  Simmons,  11  R.  I.  366;  Titchnell  v.  Jackson,  86  W.  Va.  460;  Hill  v. 
Den,  54  Cal.  6;  Tanner  i>.  Skinner,  11  Bush  (Ky.),  130;  Boykin  v.  Pace,  64 
Ala.  68;  1  Spence's  Eq.  Jur.  507;  Young  v.  Young,  80  N.  Y.  433;  Minor  d. 
Rogers,  40  Conn.  513;  Bond  v.  Bunting,  78  Pa.  St.  210;  Urann  v.  Cjates,  109 
Mass.  581;  Gadsden  v.  Whaley,  14  S.  Car.  210;  Crop®.  Norton,  3  Atk.'  74 
Compare  Scales  v.  Maude,  6  DeG.  M.  &  G.  43;  Warriner  v.  Roger's  L  R  16 
Eq.  340.  .       .      •      • 

'Skipwith  V.  Cunningham,  8  Leigh  (Va.),  371;  Scull  v.  Reeves,  8  N.  J.  Eq 
84;  Ward  v.  Lewis,  4  Pick.  (Mass.)  531;  Shepherds.  M'Evers,  4  Johns  Ch 
(N.  Y.)  136.  ■       ■ 
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If  a  principal  employs  an  agent  by  parol  to  purchase 
property,  and  the  agent  purchases  in  his  own  name  with 
his  own  money  and  takes  a  conveyance  to  himself  and 
denies  the  agency,  the  principal  has  no  remedy,  as  the  case 
comes  within  the  statute  of  frauds.' 

Justice  Kekewich  says'  that  notwithstanding  expressions 
of  disapproval  in  Heard  v.  Pilley'  and  elsewhere  the  deci- 
sion of  Bartlett  v.  Pickersgill*  is  not  to  be  taken  as  gen- 
erally overruled,  but  is  still  binding  authority  in  a  case 
where  the  facts  are  the  same,  and  there  upholds  the  doc- 
trine. 

The  declaration  may  be  made  on  the  back  of  a  deed  if 
properly  executed;^  and  it  may  be  shown  by  a  bill  of  sale 
and  other  writings;"  but  the  instruments  which  create  the 
trust  must  show  with  sufficient  certainty  the  objects  and 
nature  of  the  trust. ' 

§  1062.  Implied  Trusts. —Implied  trusts  are  those  which 
are  founded  in  the  unexpressed,  but  presumable  intentions 
of  the  parties,  or  which  arise  by  operation  of  law;  without 
being  expressed,  they  are  deducible  from  the  nature  of  the 
transaction  as  matters  of  intent,  or  which  are  superinduced 
upon  the  transaction  by  operation  of  law,  as  matters  of 
equity,  independently  of  the  particular  intention  of  the 
parties.  When  used  in  a  general  sense  it  includes  con- 
structive and  resulting  trusts.  Trusts  created  by  the  opera- 
tion of  law  cannot  be  executed  by  the  statute  of  uses.  They 
are  created  by  equity  and  applied  in  all  transactions  where 
the  ends  of  justice  are  obtained.'  Implied  trusts  were  more 

'  James  v.  Smith  (1891),  1  Ch.  384;  Burden  v.  Sheridan,  36  Iowa,  135;  Nestal 
V.  Schmid,  29  N.  J.  Eq.  458;  Evans  v.  McKee,  153  Pa.  St.  89;  Eose  v.  Hayden, 
35  Kans.  i06;  Ryan  v.  Dox,  34  N.  Y.  307;  Heard  «.  Pilley,  L.  R.  4  Ch.  548. 

Uames  ».  Smith  (1891),  1  Ch,  384. 

«  L.  R.  4  Ch.  548. 

^4  East,  577,  note;  1  Eden,  515;  1  Cox,  15;  4  Burr.  3255. 

'Maxwell  v.  Barrington,  110  N.  Car.  76;  Blackburn  ».  Blackburn,  109  N. 
Car.  488. 

« Sprague  «.  Tliurber,  17  R.  I.  454. 

'  Salisbury  v.  Clarke,  61  Vt.  458. 

n  Prest.  on  Est.  191;  Thompson?).  Peake,  7  Rich.  (S.  Car.)  353;  Nightin- 
gale !>.  Hidden,  7  R.  I.  121;  Bana  v.  Goodfellow,  51  Minn.  875;  McQuire  v. 
Devlin,  158  Mass.  63;  Pickett  ii.  Foster,  149  U.  8.  505;  Coffin  «.  Argo,  184 
111.  376;  Stephens  «.  Stephens,  89  Ky.  185;  Pay  v.  Fay  (N.  J. ),  C:9  At.  Rep.  356. 
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valuable  when  real  property  was  not  liable  for  the  debts  of 
the  owner.'  This  trust  arises  by  construction  and  not 
created  by  express  limitation."  The  principle  is  well  settled, 
that  every  valid  contract  for  the  conveyance  of  land  creates, 
in  the  view  which  equity  takes  of  the  transaction,  the  re- 
lation, in  a  qualified  sense,  of  trustee  and  cestui  que  trust. 
The  vendor  becomes  4he  trustee  of  the  legal  title  of  the 
land  for  the  vendee,  and  the  vendee  becomes  the  trustee  of 
the  purchase-money  for  the  vendor,  but  no  such  relation  is 
created  unless  the  contract  be  one  that  equity  will  enforce,' 
and  must  be  in  writing  to  satisfy  the  statute  of  frauds,  or 
such  a  part  performance  as  will  take  the  case  out  of  the 
statute.*  But  if  the  contract  is  without  consideration  of 
any  kind,  the  promise  is  purely  voluntary,  a  mere  nudum 
pactum,  and  such  a  promise  cannot  be  enforced;  because 
equity  will  not  enforce  a  contract  which  is  without  the  sup- 
port of  a  valuable  consideration;  the  contract  wiU  be  treated 
as  anuUity.' 

Whenever  a  party  goes  into  equity  to  raise  an  interest  by 
way  of  trust,  he  must  show  a  valuable,  or  at  least  a  merit- 
orious consideration."  Attempts  have  been  made  to  in- 
duce a  court  of  equity  to  compel  a  person  who  has  evinced 
an  intention,  by  writing,  to  make  a  donation  to  go  on  and 
complete  the  gift,  on  the  ground  that  the  writing  consti- 
tutes a  declaration  of  trust  andmakesthe  donor  the  trustee 
of  the  donee;  but  such  attempts  have  failed.'  There  is  no 
case  in  which   a  party  has  been  compelled  to  perfect  a 

'  1  Spence's  Eq.  Jur.  509. 

«2  Pom.  Eq.  Jur.  sect.  1010;  Dana  ».  Goodfellow,  51  Minn.  375. 

3Wittingham».  Ligbthipe,  46  N.  J.  Eq.  429;  Coffin  ».  Argo,  134111.  376; 
Oreen  v.  Brooks,  81  Cal.  328;  Musham  ii.  Musliam,  87  111.  80;  Conner  ■». 
Lewis,  16  Me.  268;  Jackson  v.  Morse,  16  Johns.  (N.  Y.)  197;  Pelch  b.  Hooper, 
119  Mass.  52;  Knox  v.  Gye,  5  H.  L.  656. 

^Hill  V.  Meyers,  43  Pa.  St.  170;  Ryan  v.  Dox,  34  N.  T.  312;  Harris  v. 
Barnett,  3  Gratt.  (Va.)  839. 

'Wittingliam  v.  Lighthipe,  46  N.  J.  Eq.  429;  Story's  Eq.  Jur.  sect.  793b; 
Owens  V.  Owens,  23  N.  J.  Eq.  60,  62. 

'  Colman  v.  Sarrel,  1  Ves.  Jr.  50,  54.  See,  also,  Ellison  v.  Ellison,  6  Ves.  656, 
661;  Pulvertoft  v.  Pulvertoft,  18  Ves.  84,  99;  Bunn  v.  Winthrop,  1  Johns.  Ch! 
<N.  Y.)  339,  337;  Hayes  t.  Kershow,  1  Sandf.  Ch.  (N.  Y.)  258,  261. 

'  Autrobus  V.  Smith,  12  Ves.  39. 
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gift  which  in  the  mode  of  making  he  has  left  imper- 
fect.' 

A  Tendee  under  an  executory  contract  in  writing  may 
enjoin  the  vendor  from  committing  waste;'  and  the  ven- 
dor may  enforce  such  an  agi-eement  against  a  subsequent 
purchaser  with  notice  of  the  prior  contract.'  No  imphed 
trust  results  in  favor  of  the  grantor  in  a  deed  from  a 
father  to  his  son  where  such  deed  expresses  a  valuable  con- 
sideration, contains  a  habendum  clause,  and  the  usual 
covenants  of  warranty.*  If  a  mortgagee  transfers  the 
notes,  he  holds  all  claims  to  the  property  as  trustee  for  the 
holders  of  the  notes.' 

If  one  of  two  parties  shall  take  the  title  to  land  owned 
by  both  in  his  own  name,  an  implied  trust  is  created  in 
favor  of  the  other  who  may  compel  an  accounting;"  if  the 
title  is  void,  no  trust  will  arise  in  the  holder  of  the  instru- 
ment of  conveyance.' 

§  1063.  Implied  Trusts  as  to  Partners. — A  partner 
occupies  a  fiduciary  position  with  regard  to  his  co-partners 
and  funds  of  the  firm,  and  may  not  make  a  personal 
profit  out  of  the  use  of  such  funds;'  and  he  has  the  same 
remedy  against  a  co-partner  who  has  wronged  him  as 
would  exist  against  a  trustee  in  behalf  of  a  cestui  que  trust.' 

An  implied  trust  will  also  rise  in  favor  of  partnership 
creditors  in  respect  to  partnership  property,  when  the 
insolvency  of  the  firm  creates  a  conflict  of  interests  among 
creditors  and  partners. "  So  where  a  member  of  a  firm  mis- 
appropriates its  funds,  using  a  portion  thereof  to  procure 

'  Edwards  ».  Jones,  1  Myl.  &  Cr.  826,  237;  Dillon  v.  Coppin,  4  Myl.  &  Cr, 
647,  671;  Wlttingliam  v.  Lighthipe,  46  N.  J.  Eq.  439. 
'  Moses  -D.  Johnson,  88  Ala.  517. 
'McWhinne  v.  Martin,  77  Wis.  183. 
■•Beavers  v.  McKinley,  50  Kans.  603. 
» Steward  ».  Welch,  84  Me.  308. 
« Beadle  ».  Beadle,  40  Fed.  Rep.  315. 
■■  Rose  V.  Richmond,  17  Nev.  35. 

8  Riddle  ®.  Whitehill,  135  U.  S.  631;  Mitchell  v.  Read,  61  N.  T.  133. 

9  In  re  Hallett's  Estate,  13  Cli.  Div.  696,  712;  Holmes  «.  Gilman,  138  N, 
Y.  369. 

'"West  «.  Skip,  1  Ves.  Sr.  239;  Knox  ».  Gye,  5  H.  L.  656;  Hastings  d.  Drew, 
76  N.  Y.  9;  Bartlett  v.  Drew,  57  N.  Y.  587. 
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insurance  on  his  life  in  the  name  and  for  the  benefit  of  his 
wife,  and  paid  the  premiums  of  the  pohcies  wholly  out  of 
such  funds  until  his  death,  the  surviving  members  of  the 
firm  are  entitled  to  the  whole  amount  of  the  insurance,  pro- 
vided the  amount  did  not  exceed  the  amount  appropriated 
by  the  deceased  partner.'  If  the  party  had  been  insolvent 
and  not  connected  with  a  partnership,  and  used  his  own 
money,  his  creditors  could  only  recover  the  amount  he  had 
paid  as  premiums,  even  though  the  premiums  are  paid  by 
the  insolvent  husband  with  moneys  which,  or  some  pai;t 
of  which,  ought  to  have  been  used  for  the  payment  of  his 
debts,  yet  if  there  was  no  fraud  as  between  the  wife  and 
the  insurance  company,  the  wife  can  hold  the  policy  as 
against  creditors  of  the  husband,  except  the  amount  which 
had  been  wrongfully  used  in  the  payment  of  premiums. 
But  if  the  amount  of  the  husband's  estate  used  to  pay 
premiums  was  no  more  than  reasonable  and  moderate 
under  the  circumstances,  then  his  creditors  could  not 
recover  back  the  moneys  so  paid  for  premiums,  although 
the  husband  was,  at  the  time  of  their  payment,  insolvent. 
The  insurable  interest  did  not  belong  to  the  husband  or  his 
creditors  or  representatives;  the  contracts  in  such  cases  are 
not  payable  to  the  husband,  his  representatives  or  credit- 
ors, when  no  fraud  is  shown;  and,  hence,  there  was  no 
gift  or  transfer  of  the  debtor's  property  held  by  the  hus- 
band, unless  the  amounts  paid  for  premiums  were  exces- 
sive." 

But  this  case  is  very  different  from  one  where  a  partner 
takes  partnership  funds  and  pays  premiums  on  a  policy  in 
favor  of  his  wife  on  his  own  life;  this  is  fundamental 
and  controlling  in  its  nature,  because  the  moneys  which 
procured  the  insurance  were  trust  moneys,  and  although 
invested  in  pohcies,  they  were  subject  at  the  very  moment 
of  such  investment  to  the  right  of  the  owner  of  the  funds 
to  follow  them  into  whatever  change  of  form  they  might 
assume,  and  to  claim  the  thing  into  which  they  were 
changed  as  if  it  was  the  original  fund.' 

'  Holmes  B.  Gilman,  138  N.  T.  369. 
» Central  Bank  v.  Hume,  128  TJ.  S.  195. 
^Holmes  v.  Oilman,  138  N.  Y.  369. 
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§  1064.  Eesulting  Trusts.— Resulting  trusts  are  those 
implied  by  law  from  the  manifest  intention  of  the  parties, 
and  the  nature  and  justice  of  the  case  ;  and  such  trusts  are 
expressly  excepted  from  the  operation  of  the  statute  of 
frauds  ;  this  exception  relates  to  trusts  and  equitable  inter- 
ests and  cannot  relate  to  uses  which  are  legal  estate.' 
Thus  where  A.  enters  into  an  executory  agreement  con- 
tracting for  the  purchase  of  land,  and  afterwards,  but 
before  the  title  is  conveyed  to  him,  or  any  part  of  the  pur- 
qhase-money  is  paid,  he  agrees  with  B.  that  if  he  will  pay 
one-half  of  the  purchase-money  he  shall  be  an  equal  owner 
in  the  land  and  B.  consents,  and  thereupon  they  both  pay 
the  whole  purchase  money  to  the  vendor,  each  paying  one- 
half  thereof,  and  the  legal  title  subsequently  conveyed  by 
the  vendor  to  A.,  the  payment  by  B.  created  a  resulting  trust 
in  his  favor,  and  the  conveyance  of  the  legal  title  to  A.  made 
him  a  trustee  for  B.  as  to  one-half  of  the  land  ; '  a  trust  of 
this  character  is  exempted  from  the  statute  of  frauds,  and 
it  is  competent  for  the  owner  to  prove  his  payment  of  the 
pui'chase-money  by  parol  evidence,  even  though  it  be  other- 
wise expressed  in  the  deed.' 

So  where  an  estate  is  purchased  in  the  name  of  A. ,  and 
the  consideration  money  is  actually  paid  at  the  time  by  B., 
there  is  a  resulting  trust  in  favor  of  B.,  provided  the  pay- 
ment of  the  money  be  clearly  proved.  The  payment  at 
the  time  is  indispensable  to  the  creation  of  the  trust ;  and 
this  fact  may  be  established,  or  the  resulting  trust  rebutted 
by  parol  proof.' 

'Lamplugh  v.  Lamplugh,  1  P.  Wm.  Ill;  Ducie  v.  Ford,  138  U.  S.  587; 
GrifEen  v.  Taylor  (Ind.),  37  N.  E.  Rep.  392. 

^Murry  v.  Sell,  23  W.  Va.  475;  Heiskell  v.  Powell,  23  W.  Va.  717;  Borst  v. 
Nalle,  38  Gratt.  (Va.)  423;  Evaas  v.  McKee,  152  Pa.  St.  89;  Petrain  v.  Kiernan, 
23  Oreg.  455. 

» Seller  v.  Mohn,  37  W.  Va.  507;  Boyd  v.  M'Lean,  1  Johns.  Ch.  (N.  Y.)  582; 
Botsford  V.  Burr,  2  Johns.  Ch.  (N.  Y.)  405;  Murphy  v.  Peabody,  63  Ga.  522; 
McCreary  b.  Casey,  50  Cal.  349;  Hennesy  v.  Walsh,  55  N.  H.  515;  Parker  v. 
Snyder,  81  N.  J.  Eq.  164;  Whitraore  v.  Learned,  70  Me.  276;  Miller  v.  Blose, 
30  Gratt.  (Va.)  744;  Hyden  «.  Hyden,  6  Baxt.  (Tenn.)  406;  Byers  s.Wackman, 
16  Ohio  St.  440;  Agricultural  Association  v.  Brewster,  51  Tex.  257. 

<Dewhurst  v.  Wright,  29  Pla.  233;  Willis  v.  Willis,  3  Atk.  71;  Livermore«. 
Aldrich,  5  Cush.  (Mass.)  431;  Thomas  v.  Standiford,  49  Md.  181;  Murry  ®.  Sell, 
23  W.  Va.  475;  Seller  v.  Mohn,  37  W  Va.  507. 
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It  is  not  necessary  that  the  party  in  whose  favor  the 
trust  is  claimed  should  actually  count  out  and  pay 
down  the  purchase-money  to  the  vendor.  It  is  sufficient 
if  the  money  or  its  equivalent  is  furnished  to  the  party 
who  pays  such  purchase-money,  and  a  trust  results  to  the 
party  in  whose  behalf  it  is  advanced,  although  the  party 
advancing  the  money  to  the  vendor  has  taken  a  deed  to 
himself ;  and  if  only  a  part  of  the  purchase-money  is  paid 
by  either  person,  a  trust  results ^ro  tanto.' 

So  where  one  of  several  tenants  in  common  of  land, 
purchases  the  same  at  a  partition  sale  by  decree  of  court, 
upon  the  parol  agreement  with  his  co-tenants,  to  hold  the 
same  in  trust  for  them,  and  uses  their  releases  to  satisfy  the 
officer  for  their  share  in  the  proceeds  in  payment  of  the  pur- 
chase-money, without  paying  any  money,  a  trust  results  in 
favor  of  the  co-tenants.' 

A  resulting  trust,  which  has  practically  all  the  character- 
istics of  a  use  executed,  will  generally  be  presumed,  in 
favor  of  him  who  pays  the  consideration,  unless  a  different 
intention  between  the  parties  be  disclosed.  It  is  not  an 
express  creation  of  the  terms  of  a  conveyance  or  a  devise, 
but  an  implication  of  law.' 

Bispham  divides  resulting  trusts  into  four  kinds:  1. 
Where  the  purchaser  of  an  estate  pays  the  purchase-money 
and  takes  title  in  the  name  of  a  third  person ;  2.  Where  a 
person  standing  in  a  fiduciary  relation  uses  fiduciary  funds 
to  purchase  property,  and  takes  the  title  in  his  own  name; 
3.  Where  an  estate  is  conveyed  upon  trusts  which  fail, 
either  in  whole  or  in  part,  or  are  not  declared,  or  are  illegal; 
4r.  Where  a  conveyance  is  made  without  consideration,  and 

'  Seller  v.  Mohn,  37  W.  Va.  507;  Perry  on  Trusts,  sect.  136;  Woolford  v. 
Herrington,  86  Pa.  St.  39;  Lingenfelter  ».  Ricthey,  58  Pa.  St.  485;  Miller  v. 
Pearce,  6  Watts  &  S.  (Pa.)  97. 

'Fay  «.  Fay,  50  K.  J.  Eq.  260;  Donlin  v.  Bradley,  119  111.  412,  431.  See, 
also,  Stewart  v.  Brown,  3  Serg.  &  R.  (Pa.)  461;  Brothers  «.  Porter,  6  B.  Men. 
(Ky.)  106;  Pierce  t).  Pierce,  7  B.  Men.  (Ky.)  433. 

'Jenkins  ».  Pye,  12  Pet.  (U.  S.)241:  Hoxie«.  Carr,  1  Sumner,  C.  C.  173; 
Phillips  ».  Crammond,  2  Wash.  C.  C.  441;  Hutchins  v.  Hey  wood,  50  N.  H. 
491;  McDonald  «.  Carr,  150111.  204;  Warren  v.  Adams,  19  Colo.  515;  Latter 
Day  Saints  v.  Church,  60  Fed.  Rep.  937;  Howard  «.  Howard,  53  Eans. 
469. 
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it  appears  from  the  circumstances  that  the  grantee  was  not 
intended  to  take  beneficially. ' 

§  1065.  When  Eesulting  Trusts  Arise. — Lord  Hard- 
wicke  said  that  a  resulting  trust  arises  by  operation  of  law 
in  the  following  manner:  1.  When  the  estate  was  pur- 
chased in  the  name  of  one  person,  and  the  consideration 
came  from  another.  2.  When  a  trust  was  declared  only 
as  to  part,  and  nothing  was  said  as  to  the  residue,  that 
residue  remaining  undisposed  of,  remained  to  the  heir-at- 
law.''  He  said  he  knew  of  no  other  except  it  be  in  cases  of 
fraud. 

There  is  a  resulting  trust  in  favor  of  the  grantor  and  his 
heirs  where  the  purpose  of  the  express  trust  has  failed  from 
whatever  cause  the  failure  may  arise.  Thus,  where  a  trust 
is  created  by  deed  and  the  object  of  such  trust  fails,  the 
property  conveyed  by  the  deed  reverts  to  the  grantor  or 
his  heirs  by  way  of  resulting  trust.'  Or  if  a  trust  be  to 
appoint  the  estate  in  favor  of  a  certain  person,  and  the 
trustee  fails  to  appoint,  or  the  person  dies  before  appoint- 
ment, the  trust  will  revert  to  the  grantor  and  his  heirs  as 
a  resulting  trust.*  And  in  such  cases  nothing  can  prevent 
the  resulting  trust  to  the  grantor  and  his  heirs  except  pay- 
ment of  an  adequate  or  substantial  consideration.' 

Eesultiug  interests  in  chattels  cannot  be  executed  by  the 
statute  of  uses  and  of  course  must  then  become  resulting 
trusts;  and  such  trusts  arise  where  the  grantor  receives  no 
consideration  and  no  consideration  is  expressed  in  the 
grant. 

The  bequest  of  an  income  to  one  when  he  becomes  of 
age,  when  the  testator  has  died  and  the  event  has  not  yet 
happened,  makes  the  immediate  income  go  to  the  testator's 

■Bispham  on  Eq.  118. 

^Uojdv.  Spillett,  2Atk.  150. 

3  Gwynn  v.  Gwynn,  27  8.  Car.  525;  Witt  v.  Carroll,  37  S.  Car.  388. 

*  Pratt  B.  Miller,  33  Nebr.  496;  OliSev.  Wells,  130  Mass.  331;  Power  v.  Cas- 
sidy,  79  N.  T.  602;  Straat  v.  Uhrig,  56  Mo.  482;  Ashhurst  v.  Given,  5  Watts. 
&  S.  (Pa.)  337;  Bennett  v.  Hutson,  33  Ark.  762;  Parker  v.  M'Millan,  55  Mich. 
265;  Nichols  v.  Allen,  180  Mass.  211;  Russ  v.  Mebius,  16  Cal.  350;  Cagwin  v. 
Buerkle,  55  Ark.  5. 

'  1  Spence's  Eq.  Jur.  467;  3  Pom.  Bq.  Jur.  sect.  1033. 
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heirs;  or  if  there  is  an  excess  not  necessaiy  for  the  purpose 
of  the  trust,  it  will  revert  to  the  heirs  of  the  testator.' 

The  common  law  judges  decided,  in  the  construction  of 
the  statute  of  uses,  that  a  use  could  not  be  raised  upon  a 
use;  and  that  on  a  feoffment  to  A.  and  his  heirs  to  the  use 
of  B.  and  his  heirs  in  trust  for  C.  and  his  heirs,  the  statute 
executed  only  the  first  use,  and  that  the  second  was  a  mere 
nullity.  The  judges  also  held  that  as  the  statute  mentioned 
only  such  persons  as  were  seised  to  the  use  of  others,  it 
did  not  extend  to  a  term  of  years,  or  other  chattel  interests, 
of  which  a  termor  is  not  seised  but  only  possessed;'  hence, 
resulting  interests  in  chattels  are  resulting  trusts  and  not 
resulting  uses,  as  the  termor  is  not  seised  of  them  but  only 
possessed. 

A  trust,  technically  speaking,  ordinarily  exists  only 
where  the  use  is  incapable  of  being  executed,  and  so  the 
legal  estate  is  necessarily  left  as  at  common  law.  If  the 
beneficial  interest  which  one  person  has  in  land,  which  at 
common  law  belonged  to  another  is  a  permanent  enjoy- 
ment of  the  benefits  or  profits  of  the  land,  it  is  a  use;  if  the 
interest  is  for  a  temporary  purpose,  it  is  a  trust,  as  the 
raising  of  a  sum  of  money  out  of  the  land.'  If  lands  are 
given  to  one  to  do  certain  acts  in  respect  to  the  same  for 
the  benefit  of  a  third  person,  which  require  him  to  hold 
the  seisin  and  legal  estate;  in  such  case,  inasmuch  as  to 
execute  the  use  in  the  one  for  whose  benefit  the  land  was 
granted  or  devised  would  defeat  the  purpose  of  the  grant 
or  devise,  the  seisin  is  held  to  remain  in  the  grantee  or 
devisee,  while  equity  requires  him  to  perform  the  duty  or 
confidence  imposed  upon  him  under  the  name  of  a  trust.  So 
where  land  is  given  to  A.  for  a  term  of  years  in  trust  for 
B.  it  is  a  technical  trust,  since  the  statute  of  uses  only  exe- 
cutes a  use  in  cases  where  a  seisin  is  united  with  it. ' 

A  devise  to  trustees  and  their  heii's  for  certain  uses,  and 
in  trust  to  preserve  contingent  remainders,  confers  legal 

'  Hogan  v.  Strayhorn,  65  N.  Car.  379;  Schlessinger  ®.  Mallard,  70  Cal.  336; 
Buffington  v.  Maxam,  153  Mass.  477;  Trapnall  v.  Brown,  19  Ark.  39;  Hogan  v. 
Jaques,  19  N.  J.  Eq.  133. 

»  Bacon's  L.  Tracts,  335;  3  Bl.  Com.  336. 

^Hutchins^.  Hey  wood,  50  N.  H.  491. 

■«2  Bl.  Com.  333. 
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estate  upon  the  cestuis  qiie  use,  unless  the  perfannanoe 
of  some  duty  hy  the  trustees  requires  them  to  retain  the 
legal  estate.'  And  so,  where  a  trust  is  created  bj-  will, 
and  the  trustees  have  actire  duties  to  per&Hm,  the  Ipgal 

estate  vests  in  them.' 

Where  it  is  necessarv,  to  effect  the  object  of  :iie  grantor 
or  devisor,  that  the  l^al  estate  shall  remain  in  Z-i  tnKtee. 
or  where  the  trustee  is  veste'i  with  disoetimian'  poTrer  as 
to  the  appropriation  of  the  estate,  income  «•  testodary 
interest,  the  statute  does  not  execute  ihe  t&^  jqi  the 
seisin  and  legal  estate  remain  in  the  tmsT.ee," 

A  technical  use,  executed  by  operatiogi  «f  ti&  fflatntey 
vests  in  the  cestui  qite  use  an  actual  sefeat  htit  a  legal 
estate,  and  thus  the  purpose  of  the  siatnls  s  ±jfe!2tai, 
which  is  entirely  to  abolish  uses.  <ff  ta  vam  ^unable 
estates  into  legal  ones.'  Where  there  is  a  perwnn  issei  to 
a  use.  a  cestui  que  iise,  and  a  use  in  essf,  xhe  ist  s  ^zb- 
cuted,  and  full  effect  was  given  to  the  sTarni.e;  vr^s,  misce- 
upon  only  one  interest  or  estate  remained.  x::n  3  imsz, 
technically  speaking,  was,  and  is.  practically  dfserem.  A 
trust  may,  and  perhaps  ordinarily  does,  exist  ^rlsife  the 
use  is  incapable  of  being  thus  executed:  and  si>  the  kgal 
estate  is  left,  as  at  common  law,  in  the  ie>itt€ie. 

§  1066.  Patmest  op  Pubchass-Moxbt. — The  wh<rfe 
foundation  of  a  r^ulting  trust  is  the  payment  of  the  por- 
chase-money.  when  one  party  takes  the  title  and  the  other 
pays  the  consideration.*    A  resulting  trust  cannot  be  raised 

'  Webster  r.  Cooper,  14  How.  (U.S.)  488. 

■  Stanler  r.  Colt,  5  Wall.  07.  S.)  119. 

'Exeter  r.  Odiome,  1  X.  H.  236. 

*  Bacon'5  Law  Tracts,  332. 

'Witts  t.  Homey,  59  3Id.  5So:  Brennan  r.  Dnrkin,  76  Md.  451;  BctoIj-  v, 
Beverlj-,  SS  Ta.  915:  Parker  r.  Logan,  92  Va.  376;  Smith  r.  Strahan.  16  Tex. 
314;  Bostowitz  r.  Davis,  12  Xev.  446;  Kelley  r.  Jenness,  50  Me.  4->i:  Hines  r. 
Light,  SS  Iowa,  737.  Hopkinson  r.  Damas,  42  N.  H  306;  Smith  r.  FaUoo,  I- 
W.  Ya.  541;  McGovem  r.  Knox,  21  Ohio  St.  547;  Champlin  r.  ChampSn,  136 
HL  309;  Baumgartner  ?.  Guessfeld,  38  Mo.  36;  Da^'al  v.  llaishall.  30  Aik.  230; 
Brooks  r.  Shelton,  >4  SGss.  353;  TDford  r.  Torrey,  53  Ala.  120;  Cunninrfiani 
T.  Bell.  ?:3  >'.  Car.  32S;  Dean  ».  Dean,  6  Conn.  285;  Blodge'.t  v.  Hildreth.  lOg 
Mass.  4*4:  Williams  n.  Wager,  64  Yt.  326;  Forber  r.  Page.  143  ID.  633; 
Petrain  r.  Keiman,  23  Oreg.  455. 
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by  a  transaction  between  the  parties  subsequent  to  the 
passing  of  the  legal  title;  but  it  is  not  necessary  that  the 
entire  purchase-money  shall  be  paid  at  the  time  of  the 
conveyance.  It  is  enough  if  the  one  setting  up  the  trust 
assumes  to  pay  as  a  part  of  the  original  transaction,  and 
subsequently  did  pay,  the  consideration."  The  considera- 
tion need  not  be  money  advanced  or  paid  at  the  time  of 
the  conveyance.  The  mode,  time  and  form  in  which  the 
consideration  was  rendered  are  immaterial,  provided  they 
were  in  pursuance  of  the  contract  of  purchase.  It  is  suffi- 
cient if  that  which  in  fact  formed  the  consideration  of  the 
deed  moved  from  the  party  from  whom  the  trust  is  claimed 
to  exist,  or  was  furnished  in  his  behalf  or  upon  his  credit. 
The  trust  results  from  the  purchase  and  payment  of  the 
consideration  by  or  for  one  party,  and  the  conveyance  of 
the  land  to  another.' 

The  principle  upon  which  this  rule  is  based  is,  that  the 
beneficial  estate  follows  the  consideration  and  attaches  to 
the  party  from  whom  it  comes,  and  is  founded  on  the 
natural  presumption  that  he  who  supplies  the  purchase- 
money  intends  the  purchase  for  his  own  benefit  and  not 
for  a  stranger,  and  that  the  conveyance  is  taken  as  a 
matter  of  convenience  to  the  purchaser.  It  attaches  be- 
cause the  party  claiming  the  beneficial  interest  has  actually 
paid  the  consideration  from  his  own  funds,  or  from  funds 
forwhich  he  is  absolutely  liable.'  But  general  contributions 
toward  the  purchase  is  not  sufficient,  for  the  party  claim- 
ing the  resulting  trust  must  show  that  he  paid,  or  incurred 
an  absolute  obligation  to  pay,  some  specific  sum  for  some 
distinct  interest  in  or  aliquot  part  of  the  premises  pur- 
chased.* No  parol  agreements,  and  no  payments,  whenever 
made,  will  create  a  resulting  trust,  unless  the  transaction 

'  Williams  v.  Wager,  64  Vt.  326 ;  Adams  Eq.  33.  See,  also,  Bartlett  v. 
Pickersgill,  1  Edea,  515;  Ducie  «.  Ford,  138  U.  8.  587;  Price  «.  Kane,  112  Mo. 
412;  Reese  •v.  Murnan,  5  Wash.  St.  373;  Freeman  d.  Kelly,  1  HofE.  (N.  T.) 
90;  Botsford  v.  Burr,  2  Johns.  Ch.  (N.  Y.)  405. 

J  Blodgett  V.  Hildreth,  103  Mass.  484;  Williams  v.  Wager,  64  Vt.  326;  Furber 
®.  Page,  143  111.  622. 

'Furber  v.  Page,  143  III.  622. 

^2  Pom.  Eq.  Jur.  1037;  Fiirber  v.  Page,  143  111.  622;  Davis  v.  Davis,  88  Qa. 
191. 
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is  such  at  the  moment  the  title  passes  that  a  trust  will 
result  from  the  transaction  itself; '  while  resulting  trusts 
are  founded  upon  the  acts  of  the  parties,  and  not  by  con- 
tract, it  is  proper  to  say  that  they  arise  from  the  acts, 
accompanied  by  proof  of  the  intention  in  making  the  pay- 
ment, which  may  be  shown  by  proof  of  the  agreement 
under  which  it  is  made.  Such  trusts  cannot  be  created  by 
contract.  Thus,  where  A.  and  B.  ,buy  real  estate,  taking 
the  title  in  the  name  of  B  ,  who  is  to  pay  the  purchase- 
money  and  the  cost  of  erecting  buildings  thereon,  and  A. 
is  to  devote  his  services  as  architect  in  superintending  the 
work,  and  B.  raised  all  the  money  by  his  own  mortgage 
upon  the  property,  no  resulting  trust  is  created  in  favor  of 
A.  as  to  one-half  of  the  land  or  any  other  part  thereof,  as 
none  of  his  money  is  used  by  B."  This  case  is  clearly  dis- 
tinguishable from  that  class  of  cases  where  the  lender  of 
the  money  for  the  purchase  of  land  takes  title  in  his  own 
name  as  security  for  its  payment,  or  does  so  upon  the  credit 
or  account  of  another,  but  with  the  understanding  that  he  is 
to  be  repaid.  In  such  cases  the  money  is  treated  as  the 
money  of  the  borrower,  who  is  under  obligations  to  repay 
it,  and  a  trust  is  created.' 

Eesulting  trusts  are  now  regulated  'by  statute  in  many 
States.  These  statutes  substantially  abolish  resulting  trusts 
which  arise  in  a  conveyance  to  one  person  in  favor  of  another 
who  has  paid  the  purchase-money,  except  in  favor  of  the 
judgment  creditors  of  the  party  paying  provided  they 
were  creditors  at  the  time  of  the  transaction  or  convey- 
ance."   And  these  statutes  expressly  exempt  those  cases 

'  Reed  v.  Reed,  135  111.  483. 

5  Furber  «.  Page,  14.3  111.  633.     See,  also,  Bodwell  v.  Nutler,  63  N.  H.  446. 

'Page  V.  Page,  8  N.  H.  187;  Runnels  v.  Jackson,  1  How.  (Miss.)  358;  Kelly 
•J).  Johnson,  28  Mo.  349;  Furber  v.  Page,  143  111.  633. 

*  See  Prow  v.  Prow,  133  Ind.  340;  Hill  v.  Pollard,  133  Ind.  588;  Petzold  v. 
Petzold,  53  Minn.  39;  Barnes  v.  Munro,  95  Mich.  613;  Reltz  v.  Reitz,  80  N.  Y. 
538;  Graves  «.  Graves,  3  Met.  (Ky.)  167;  Ramsey  v.  De  Remer,  65  Hun  (N. 
Y.),  313;  Greaves  v.  Atkinson,  68  Miss.  598;  Pulford  «.  Morton,  63  Mioh.  35; 
Woerz  V.  Rademacher.  130  N.  Y.  62;  Kennedy  v.  Taylor,  30  Kans.  558;  Biiker 
■».  Baker,  33  Minn.  363;  Bedford  «.  Graves  (Ky.),  1  S.  W.  Rep.  534;  Munch 
«.  Shabel,  37  Mich.  166;  Derrys.  Derry,  74  Ind.  560;  Mitchell  v.  Skinner,  17 
Kans.  563;  Traphagen  v.  Burt,  67  N.  Y.  30;  Noe  v.  Roll,  134  Ind.  115;  Mc- 
Creary  v.  McCreary,  90  Mich.  478. 


§  1066]  USES  AND  TRUSTS.  1101 

where  the  deed  has  been  taken  in  the  name  of  another, 
through  some  accident,  fraud  or  mistake,  which  will  give 
rise  to  a  resulting  trust  in  all  the  States. 

Of  course  bona  fide  purchasers  for  value  cannot  be  held 
responsible  for  the  property  which  they  buy,  though  there 
is  a  resulting  trust  attaching  to  it;  not  having  notice  of  such 
trust  they  are  bona  fide  purchasers  and  wiU  hold  the  prop- 
erty divested  of  the  lien.' 

It  is  the  general  rule  that  the  party  who  pays  the  pur- 
chase-money, and  the  deed  is  taken  in  the  name  of  another, 
wiU.  have  a  resulting  trust  in  the  land,''  provided  the 
consideration  is  paid  when  the  conveyance  is  made,  or 
otherwise  absolutely  provided  for.' 

It  is  well  settled  that  where  one  furnishes  only  a  part  of 
the  amount  paid,  no  trust  arises  unless  his  part  is  some 
definite  portion  of  the  whole,  and  is  paid  for  some  aliquot 
part  thereof.  And  there  must  be  no  uncertainty  as  to  the 
appropriation  of  the  property  to  which  the  trust  extends." 
So  when  the  person  to  whom  the  conveyance  is  made  pays 
part  of  the  purchase-money,  no  trust  results  to  any  who 
pays  the  residue,  unless  the  part  of  the  purchase-money 
paid  by  him  in  whose  favor  the  resulting  trust  is  sought  to 
be  enforced  is  shown  to  have  been  paid  for  some  specific 
part  or  definite  interest  of  the  estate,  for  a  general  contribu- 

'  Way  V.  Hooton,  156  Pa.  St.  8. 

2  Potter  V.  Potter,  64  Vt.  298;  Ripley  ».  Seligman,  88  Midi.  177;  Lambert  v. 
Stees,  47  Minn.  141;  Cook  v.  Patricls,  135  111.  499;  Robbing  «.  Kimball,  55 
Ark.  414;  Davis  v.  Davis,  83  Ga.  191;  Stephenson  «.  McCliutock,  141  111.  604; 
Towle  V.  Wadsworth,  147  111.  80;  Dana  v.  Dana,  154  Mass.  491;  Bright  v. 
Knight,  35  W.  Va  40;  Burke  «.  Andrews,  91  Ala.  860;  Detwiler  v.  Delwiler, 
30  Nebr.  338;  Watson  v.  Murray,  54  Ark.  499;  Catoe  v.  Catoe,  32  S.  Car.  595; 
Farrington  v.  Duval,  32  S.  Car.  590;  Taylor*.  Miles,  19  Greg.  550;  Albright 
V.  Oyster,  140  U.  S.  515;  Dover  «.  Rhea,  108  N.  Car.  88;  Fisk  v.  Pattoii,  7 
Utah,  399;  Walsh  v.  McBride,  73  Md.  45;  Stratton  v.  Timber  Co.,  86  Cal. 
353;  Bass  v.  Bass,  88  Ala.  408;  Green  v.  Brooks,  81  Cal.  328;  Palmetto  Lum. 
Co.  ».  Risley,  25  S.  Car.  809;  Edinger  v.  Heesen,  63  Mich.  598;  Parker d.  Logan, 
83  Va.  876;  Cooper  «.  Lee,  75  Tex.  114;  Osgood  v.  Eaton,  63  N.  H.  355; 
Haaok  v.  Weichen,  118  N.  Y.  67. 

'Smith  V.  Turley,  33  W.  Va.  14;  Pessenden  «.  Taft,  65  N.  H.  39;  Reed  v 
Reed,  135  111.  482. 

"Olcolt  «.  Bynum,  17  Wall.  (U.  S.)  44.  Compare  Edwards  v.  Edwards,  39 
Pa.  St.  369;  Shoemaker  v.  Smith,  11  Humph.  (Tenn.)  81;  Letcher  v.  Letcher  4 
J.  J.  Marsh.  (Ky.)  590. 
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tiou  of  a  sum  of  money  towards  the  entire  purchase  is  not 
sufficient.' 

§  106T.  Paeol  Evidence  to  Establish  a  Resulting 
Trust. — The  general  rule  is  that  in  order  to  establish  a 
trust  by  parol  evidence  in  opposition  to  the  recital  in  a  deed, 
the  evidence  must  be  clear  and  positive." 

That  parol  evidence  is  admissible  as  well  after  the  death 
of  the  nominal  purchaser  as  in  his  lifetime  is  now  well 
settled,  though  it  seems  to  have  formerly  been,  a  disputed 
question.' 

The  evidence  must  be  clear  and  satisfactory;  but  by  this 
it  is  meant  that  the  trior  of  the  case  must  be  reasonably 
satisfied  of  the  fact  which  the  evidence  tends  to  prove.' 
But  aU  the  courts  hold  that  the  evidence  must  be  clear, 
strong  and  unequivocal,  and  so  positive  and  definite  as  to 
leave  no  room  for  doubt  in  the  mind  of  the  chancellor  or 
master  as  to  the  existence  of  the  trust. "  The  whole  foun- 
dation of  the  trust  is  the  payment  of  the  purchase-money, 
and  that  must  be  clearly  proved.  If,  therefore,  the  party 
-who  sets  up  a  resulting  trust  made  no  payment,  he  cannot 
be  permitted  to  show  by  parol  proof  that  the  purchase  was 
made  for  his  benefit,  or  on  his  account.'  In  such  case  if 
he  was  allowed  to  show  by  parol  proof  that  the  purchase 
was  made  for  his  benefit,  it  would  overturn  the  statute  of 

'  McGrOwan  v.  McGowan,  14  Gray  (Mass.),  119;  O'Donnell  v.  White  (R.  I.)> 
29  At.  Rep.  769.  See,  also,  Wheeler  v.  Kirtland,  23  N.  J.  Eq.  22;  Baker  v. 
ViniDg,  30  Me.  127;  Oborn  v.  Searles  (R.  I.),  27  At.  Rep.  796;  White  v. 
Carpenter,  2  Paige  (N.  Y.),  241;  Sayre  v.  Townsends,  15  Wend.  (N.  Y.) 
650. 

'Ducie  V.  Ford,  138  U.  S.  587;  Cutler  ®.  Tuttle,  19  N.  J.  Bq.  560;  Miller  «. 
Blose,  30  Gratt.  (Va.)  745;  Freeman  «.  Kelly,  1  Hoff.  (N.  Y.)  90;  Livermore  «. 
Aldrich,  5  Cush.  (Mass.)  431;  Botsford  v.  Burr,  2  Johns.  Ch.  (N.  Y.)  405  ; 
Brison  ».  Brison,  75  Cal.  525;  Clark  v.  Clark,  43  Vt.  685;  Williams  v.  "Wager, 
64  Vt.  326. 

sLewin  on  Trusts,  130;  Hill  on  Tru.stees,  96;  Botsford  v.  Burr,  2  Johns.  Ch. 
(N.  Y.)  405;  Pinney  v.  Fellows,  15  Vt.  525. 

*  Williams  v.  Wager,  64  Vt.  326 ;  Lewin  on  Trusts,  167;  Jackson  ®.  Stevens, 
108  Mass.  94. 

'King  V.  Isley,  116  Mo.  155;  Allen  v.  Logan,  96  Mo.  591;  Adams  ®.  Burns, 
96  Mo.  361;  Taylors.  Von  Schraeder,  107  Mo.  206;  Furber  v.  Page,  143  111. 
622. 

"Brennan  v.  Durkin,  76  .Md.  451. 
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frauds."  The  payment  of  the  purchase-money  or  becoming 
absolutely  liable  for  its  payment  in  the  original  transac- 
tion is  essential  to  establish  a  resulting  trust  in  the  party 
thus  bound."  If  the  party  pays  only  a  portion  of  the  pur- 
chase-money with  the  intention  that  he  shall  have  an 
interest  in  the  property,  a  trust  wiU  result  to  him  pro 
tanto,  if  such  act  can  be  clearly  established  by  parol  evi- 
dence.' 

A  subsequent  payment  of  the  consideration  is  not  suffi- 
cient unless  absolutely  bound  for  its  payment  in  the  origi- 
nal conveyance,  even  though  the  party  is  compelled  to  do 
it  as  surety  of  the  grantee."  And  it  may  be  shown  by 
parol  that  the  party  paying  the  purchase-money,  intended 
to  make  a  gift  of  the  property  to  the  grantee,  provided 
such  parol  evidence  does  not  conflict  with  the  terms  of  the 
deed.'  And  if  the  resulting  trust  arises  by  fraud,  accident 
or  mistake,  parol  evidence  is  admissible  to  show  such  fact. 

It  is  the  universal  rule  that  parol  evidence  may  be  ad- 
mitted to  prove  a  resulting  trust,  but  the  evidence  must  be 
clear  and  convincing;"  and  if  fraud  is  shown  in  taking 
title,  parol  evidence  may  be  introduced  to  establish  a  re- 

=  Bartlett  v.  Pickersgill,  4  East,  577,  n. ;  Botsford  v.  Burr,  3  Johns.  Ch.  (K. 
Y.)409;  Cecil  Bank  t).  Snively,  33  Md.  261;  Brawner  d.  Staup,  31  Md.  337; 
Brennan  «.  Durkin,  76  Md.  451. 

2  Williams  v.  Wager,  64  Vt.  326;  Adams'  Bq.  33;  Blodgett  v.  Hildreth,  103 
Mass.  484. 

3 Cramer  v.  Hoose,  93  111.  503;  Harpers.  Phelps,  31  Conn.  357;  Miller  v. 
Birdsong,  7  Baxt.  (Tenn.)  531;  Somers  v.  Overhulser,  67  Cal.  237. 

^  Springer .«.  Springer,  114  111.  558;  Gee  v.  Gee,  83  Miss.  190;  Gibson  «.  Foote, 
40  Miss.  792;  House  v.  House,  57  Ala.  263 ;  Kenneday  v.  Price,  57  Miss.  771; 
Burdett  «.  May,  100  Mo.  13;  Rice  ».  Pennypacker,  5  Del.  Cb.  33. 

'Warren  v.  Steer,  113  Pa.  St.  634;  Adams  ».  Guerard,  39  Ga.  675;  Hopkin- 
son  v.  Dumas,  42  N.  H.  303;  Shepherd  v.  White,  11  Tex.  346;  Tryon  ®.  Hun- 
toon,  67  Cal.  335;  Lane  v.  Dighton,  Ambler,  409. 

'Jackson  ».  Landers,  134  Ind.  39;  Lewis  v.  Lewis  (Idaho),  33  Pac.  Rep.  38; 
Hudson  V.  White,  17  R.  I.  519;  Hall  v.  Hall,  107  Mo.  101;  Anderson  v.  Land 
Co.,  35  Nebr.  785;  Converse  «.  Noyes  (N.  H.),  33  At.  Rep.  556;  Puckett  «. 
Benjamin,  31  Oreg.  370;  Baylor  v.  Hopf,  81  Tex.  637;  Mull  ».  Bowles,  139 
Ind.  343;  In  re  Young's  Estate,  137  Pa.  St.  433;  Marcilliat  v.  Marcilliat,  135 
Ind.  473;  Ward  «.  Ward,  59  Conn.  188;  Huffnagle  «.  Blackburn,  137  Pa.  St. 
633;  Burdett  v.  May,  100  Mo.  13;  Lindley  v.  Martindale,  78  Iowa,  379;  Wood- 
ward V.  Sibert,  82  Va.  441;  Thompson  «.  Thompson,  30  Nebr.  489;  Lundy  v. 
Hanson,  16  Colo.  267 ;  Brison  b.  Brison,  90  Cal.  323;  Bennett  Fern.  Sem.  v. 
Whitney,  46  Minn.  353. 
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suiting  trust  in  the  party  furnishing  the  purchase-money, 
or  that  the  title  belongs  to  him. ' 

§  1068.  Parent  and  Child — Husband  and  Wife. — It  is 
a  familiar  and  well  established  rule,  that  where  one  pur- 
chases land  with  his  own  money,  and  the  legal  title  is 
taken  in  the  name  of  his  wife  or  child,  the  law  raises  a 
presumption  that  it  was  intended  as  an  advancement.' 
This  presumption  may  be  rebutted  by  evidence  of  ante- 
cedent or  contemporaneous  acts,  facts  or  circumstances 
connected  with  the  purchase,  or  so  soon  thereafter  as  to 
be  fairly  considered  a  part  of  the  transaction  itself.'  But 
until  rebutted,  there  is  no  resulting  trust.  It  is  presumed 
to  be  an  advancement,  because  the  grantor,  husband  or 
father,  is  under  a  moral  or  quasi-legal  obligation  to  main- 
tain the  grantee,  wife  or  child;'  and  the  same  presumption' 
arises  between  mother  as  grantor  and  a  child  as  grantee; " 
or  grandfather  as  grantor  and  grandchild  as  grantee. '  But 
this  presumption  of  an  advancement  does  not  arise  if  the 
grantor  is  a  wife  or  child  and  the  grantee  a  husband  or 
parent.' 

'  Third  Nat.  Bank  v.  Gas  Co.,  36  Minn.  75;  Moore  v.  Crawford,  130  TJ.  8. 133; 
Eespass  v.  Jones,  103  N.  Car.  5;  McClintock  v.  Loisseau,  31  W.  Va.  865;  Kes- 
bitt«.  Cavender,  30  S.  Car.  33;  Gilpatrick  d.  Glidden,  81  Me.  137;  Gruhn  v. 
Kichardson,  138  111.  178;  Suessenbach  ii.  Bank,  5  Dak.  477;  Moore  v.  Jordan, 
65  Miss.  339;  Barrc.  O'Donnell,  76  Cal.  469;  Olcott  v.  Bynum,  17  Wall.  (U.  S.) 
44;  Baker  v.  Vining,  30  Me.  131. 

i' Finch  «.  Finch,  15  Ves.  50;  Read  ».  Huff,  40  N.  J.  Eq.  334;  Maxwell  «. 
Maxwell,  109  111.  588;  Smith  v.  Smith,  144  111.  399;  Perry  on  Trusts,  sect. 
146. 

'ftobinson  v.  Robinson,  45  Ark.  484;  Smith  ».  Smith,  144  111.  399;  Perry  on 
Trusts,  sect.  147;  Long  v.  McKay,  84  Me.  199;  Harness  v.  Harness,  49  Ind. 
385. 

■•Lorentz  v.  Lorentz,  14  W.  Va.  809;  Baker  ».  Baker,  23  Minn.  263;  Farrell 
11.  Lloyd,  69  Pa.  St.  339;  Rider  v.  Kidder,  10  Ves.  360;  Stevens  v.  Stevens, 
70  Me.  93;  Smith  v.  Strahan,  16  Tex.  314;  Sunderland  v.  Sunderland,  19  Iowa, 
32.5. 

'  In  re  De  Vlsme,  3  DeG.  J.  &  S.  17;  Batstone  ».  Salter,  L.  R.  19  Bq.  350. 
Compare  Flynt  v.  Hubbard,  57  Miss.  471;  Shaw  v.  Read,  47  Pa.  St.  103. 

"Co.  Litt.  390b;  Ebrand  v.  Dancer,  3  Ch.  Cas.  26. 

'  Chiles  V.  Gallagher,  67  Miss.  413;  Tilford  v.  Torrey,  53  Ala.  120;  Loften  v. 
Wilboavd,  93  111.  461;  Moss  v.  Moss,  95  111.  449;  Sasser  v.  Sasser,  73  Ga.  375; 
Cunningham  )'.  Bell.  83  N.  Car.  338;  Squire  v.  Harder,  1  Paige  (N.  Y.),  496; 
Howell  V.  Howell,  15  N.  J.  Eq.  77;  Thomas  v.  Standiford,  49  Md.   181;  Russ 
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No  implied  trust  can  arise  in  favor  of  a  grantor  in  a  deed 
from  a  father  to  a  son  where  such  deed  expresses  a  valu- 
able consideration,  an  habendum  clause  and  usual  coven- 
ants of  warranty;  there  can  be  no  resulting  trust  to  the 
father. '  Paying  a  lien  on  the  estate  conveyed  to  the  wife 
by  the  trustee,  does  not  create  a  resulting  trust  in  favor  of 
the  trustee." 

It  must  be  remembered  that  the  presumption  of  fact, 
when  a  deed  is  made  to  the  purchaser's  wife,  that  it  was 
intended  as  a  gift  or  advancement,  must  prevail  until  over- 
come, or  rebutted  by  proof  of  such  facts  and  circumstances 
as  will  satisfy  the  conscience  of  the  chancellor  that  the 
conveyance  was,  in  fact,  taken  to  the  wife  for  the  benefit 
of  the  husband.  The  burden  of  proof  is  on  the  party 
claiming  a  resultant  trust  to  show  that  an  advancement 
was  not  intended.' 

Whenever  the  wife  furnishes  the  money,  or  it  is  fur- 
nished her  by  her  father  or  husband  she  will  have  a  result- 
ing trust  in  the  land.* 

§  1069.  Purchase  op  Land  in  Wife's  Name, — The  same 
rule  as  to  the  presumption  of  advancement  or  gift  prevails 
when  the  husband  furnishes  his  wife  money  to  be  used  in 
buying  land,  and  she  uses  it  for  that  purpose,  taking  the 
title  in  her  own  name;  there  is  no  presumption  that  the 
wife  holds  title  in  trust  for  the  husband;  but  from  the  re- 
lationship of  the  parties  the  presumption  is  that  it  was  for 
her  benefit. "  Or  if  the  husband  purchases  the  land  and 
directs  the  title  to  be  put  in  her  name,  the  same  presump- 
tion arises.' 

v.  Mebius,  16  Cal.  350;  Beck  v.  Graybill,  38  Pa.  St.  66;  Graves  v.  Pinchback, 
47  Ark.  470. 

'  Beavers  v.  McKinley,  50  Kans.  603.  See,  also,  Hawks  v.  Sailors,  87  Ga 
234. 

^Norris  v.  Woods,  89  Va.  873;  M'Devitt  v.  Frantz,  85  Va.  751. 

'Perry  on  Trusts,  sects.  145-152;  Smith  ».  Smith,  144  111.  299. 

*  Ross  ®.  Hendrix,  110  N.  Car.  403;  Logan  s.  Eva,  144  Pa.  St.  312;  Graves 
®.  Atkinson,  68  Miss.  598;  Light  i>.  Zeller,  144  Pa.  St.  582;  144  Pa.  St.  570- 
Barlow  v.  Barlow,  47  Kans.  676;  Kline  v.  Ragland,  47  Ark.  Ill;  Beam  v. 
Bridgers,  108  N.  Car.  276;  M'Devitt  v.  Frantz,  85  Va.  922. 

5  Long  v.  McKay,  84  Me.  199. 

8  Ilgenfritz  v.  Ilgenfritz,  116  Mo.  429;  Price  v.  Kane,  113  Mo.  413;  Kinzey 
139 
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§  1070.  Fraud,  Accident  or  Mistake. — Fraud,  accident 
or  mistake  will  give  a  resulting  trust  in  the  husband  as 
in  any  other  case.  Thus,  when  a  husband  buys  land  with 
his  own  means,  if  his  wife,  by  fraud,  or  wrongful  act 
against  his  intention,  obtains  a  conveyance  to  be  made  in 
her  name,  the  presumption  of  an  advancement  or  gift  will 
be  rebutted,  and  the  presumption  that  she  holds  in  trust 
will  arise.' 

On  the  other  hand  when  the  father  of  the  wife  buys 
land  for  her  and  pays  therefor,  and  the  husband  by  collu- 
sion with  other  persons  procures  the  title  to  be  conveyed 
to  him  instead  of  his  wife,  a  resulting  trust  arises  in  her 
favor  against  her  husband  and  his  creditors." 

So  if  the  deed  is  made  out  to  the  wife  or  child  by  mis- 
take, or  fraud  enters  into  the  transaction  so  that  the  hus- 
band's or  father's  intention  is  not  complied  with,  the  gran- 
tor will  have  a  resulting  trust  in  the  property  as  in  otlier 
cases  of  fraud,  accident  or  mistake.  °  Before  the  emanci- 
pation of  married  women,  it  was  held  that  there  could  be 
no  resulting  trust  to  the  husband  because  she  could  not  be 
a  trustee  for  her  husband;'  but  this  rule  has  long  since 
been  abolished  in  the  United  States,  if  it  ever  prevailed. 

§  1071.  Improvements  Made  by  Funds  Supplied  by  the 
Wipe.— A  resulting  trust  cannot  arise  in  favor  of  a  wife 
when  the  very  foundation  of  such  a  trust  is  wanting.  She 
must  bring  herself  within  the  rule  in  order  to  have  a  result- 
ing trust  in  her  favor.  So  a  resulting  trust  is  not  created 
when  a  husband  builds  a  house  or  makes  other  improve- 

V.  Klnzey,  115  Mo.  496  3  Pom.  Eq.  Jur.  (2d  ed.)  sect.  1039;  Persons  v. 
Persons,  35  N.  J.  Eq.  350;  Wallace  v.  Bowens,  28  Vt.  639. 

'Peer  v.  Peer,  11  N.  J.  Eq.  433;  Wallace  ®.  Bowens, 38  Vt.  689;  Maxwell  ». 
Maxwell,  109  111.  591;  Smith  v.  Smith,  144  Til.  299;  Perry  on  Trusts,  sect.  148. 

'Steagall  v.  Steagall  (Va.),  17  S.  E.  Rep.  756;  Warner  v.  Warner,  133 
Ind.  313. 

3  Russell  V.  Russell  (Ky.),  12  S.  W.  Rep.  709;  Reed  «.  HufE,  40  N.  J.  Eq. 
239;  Springer  ».  Berry,  48  Me.  338;  Stevenson  v.  Stevenson,  70  Me.  93;  Wal- 
lace 1).  Bowens,  38  Vt.  638;  Livingston  v.  Livingston,  3  Johns.  Ch.  (N.  Y.) 
539;  Rankin  v.  Harper,  33  Mo.  579;  Dickinson  «.  Davis,  43  N.  H.  647;  Smith 
«.  Strahau,  16  Tex.  314;  Williams  v.  Williams,  32  Beav.  370. 

■•  Kingdome  v.  Bridges,  2  Vern.  67;  Jencks  d.  Alexander,  11  Paige  (N.  T.), 
619;  Alexander  v.  Warrance,  17  Mo.  228. 
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ments  on  his  own  land  with  money  furnished  by  his  wife, 
under  an  agreement  with  her  that  the  house  shall  be  her 
property.'  Such  a  transaction  is  in  no  way  the  foundation 
for  a  resulting  trust.' 

§  1072.  Taking  Title  in  Name  op  One  of  the  Part- 
ners.— Resulting  trusts  arise  when  land  is  taken  in  the 
name  of  one  of  the  partners  for  the  partnership;  he  holds 
it  as  trustee  for  the  firm.  Thus,  when  land  is  bought  for 
partnership  purposes  with  partnership  funds,  and  the  title 
is  taken  in  the  name  of  one  of  the  partners,  a  resulting 
trust  arises  in  favor  of  aU  the  partners.' 

The  weight  of  authority  is  that  any  agreement  for  a 
partnership,  for  the  purpose  of  dealing  in  lands  for  profits, 
is  not  within  the  statute  of  frauds,  and  the  fact  of  the 
existence  of  the  partnership,  and  the  extent  of  the  party's 
interest,  may  be  shown  by  parol;  this  is  really  the  estab- 
lished doctrine  in  England  and  in  this  country,*  though  a 
few  courts  do  not  seem  to  accept  it.° 

The  real  estate  of  a  partnership  is  treated  and  adminis- 
tered in  equity,  as  between  the  partners  and  for  all  the 
purposes  of  the  partnership,  as  personal  property  and  part- 
nership assets.  From  its  status  in  equity,  of  being  stock 
in  trade  and  partnership  assets,  it  is  immaterial  whether 
the  legal  title  to  the  partnership  lands  is  in  all  the  part- 
ners, or  in  one,  or  in  some  number  less  than  the  whole, 
and  it  is  not  material  whether  the  partnership  was  already 
established  and  engaged  in  business  when  the  land  was 
acquired  and  brought  into  the  partnership  stock,  or 
whether  the  partnership  was  established    and  the  land 

'  Brown  v.  Turner,  113  Mo.  37. 

'  Francestown  v.  Peering,  41  N.  H.  438;  Bodwell  «.  Nutter,  63  N.  H.  446. 
See,  also,  Furber  v.  Page,  143  111.  622. 

3  Case?).  Seger,  4  Wash.  St.  493;  Speyer  ».  Desjardlns,  144111.  641. 

••  Pennybacker  «.  Leary,  6o  Iowa,  320;  Gibbons  v.  Bell,  45  Tex.  417;  Bunnel 
e.  Tainlor,  4  Conn.  568;  Personette  v.  Pryme,  34  N.  J.  Eq.  26;  Fall  River 
Whaling  Co.  c.  Borden,  10  Cush.  (Mass.)  458;  Chester  i).  Dickerson,  54  N.  Y. 
1;  Black®.  Black,  15  Ga.  449;  Holman  v.  McCray,  51  Ind.  358;  Ricliards  v. 
•Grinnell,  63  Iowa,  44;  Dale  v.  Hamilton,  5  Hare,  369;  Essex  v.  Essex,  20 
Beav.  449;  Brown  on  Stat.  Frauds  (4th  ed.),  sect.  259  et  aeq.;  8  Am.  &  Eng 
Ency.  of  L.  700-704. 

'  Smith  V.  Burnham,  3  Sumner,  0.  C.  437;  Bird  v.  Morrison,  13  Wis.  138. 
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acquired  and  put  in  contemporaneously,  or  whether  the 
partnership  "was  estabhshed  for  the  express  and  special 
purpose  of  dealing  in  and  making  profit  out  of  the  very- 
land  itself.  When  the  facts  of  the  existence  of  the  part- 
nership, and  what  lands  were  acquired  and  used  for  part- 
nership purposes,  are  shown  by  parol  evidence,  it  is 
immaterial  whether  such  partnership  was  formed  by  writ- 
ten articles  or  by  parol.'  Hence,  where  an  agreement  for 
a  partnership  in  the  purchase  of  land  and  the  erection  of 
buildings  and  other  improvements  Ijhereon,  for  sale  at  a 
profit,  provided  that  all  the  liabilities  created  by  any 
partner,  in  furtherance  of  the  entei'prise,  should  be  treated 
as  joint  liabilities  to  be  shared  by  them  equally,  and  one  of 
the  partners  raised  money  by  mortgage  on  the  land,  out 
of  which  he  paid  the  purchase- money  of  the  land  and  took 
the  title  in  his  name  for  convenience,  a  resulting  trust  at 
once  arose  out  of  the  transaction  in  favor  of  the  partner- 
ship, because  the  money  paid  was  partnership  money  and, 
with  the  other  elements  of  the  transaction,  gave  rise  to  a 
resulting  trust." 

§  1073.  Grantor  Without  Title  Taking  the  Land  as 
Trustee — When  Estoppel  Arises.  — Where  the  grantor 
without  title  conveys  in  his  own  right  with  covenants  war- 
ranting the  title  and  afterwards  the  title  comes  to  him  in 
the  capacity  of  a  trustee  for  a  different  person  than  his 
grantee,  the  newly,  acquired  title  does  not  inure  to  the 
former  grantee  of  such  covenantor  or  grantor.  The  grantor 
as  trustee  is  not  estopped  to  hold  the  new  title  for  the  ces- 
tui que  trust,  and  not  for  his  former  grantee.  Estoppel 
can  only  take  place  when  the  covenantor  takes  a  new  title 
in  the  same  right  in  which  he  had  previously  conveyed  it." 

Thus,  when  A.  purchased  land  for  himself  with  his  own 
money,  taking  title  in  the  name  of  B.,  a  trust  results  in 
favor  of  A.,  and  B.  becomes  a  trustee  for  A.;  but  such 

'  Browne  on  Stat.  Frauds,  sect.  261a. 

'Speyer«.  Desjardins,  144  III.  641. 

sDewhurst  ».  Wright,  29  Fla.  223;  Burchard  v.  Hubbard,  11  Ohio,  316; 
Eunlit  v.  Otis,  2  N.  H.  167;  Jaclison  «.  HofEman,  9  Cow.  (IST.  Y.)  271;  Marsh. 
1).  Rice,  1  N.  H.  167;  Kelley  «.  Jenness,  50  Me.  455;  Jackson  «.  Mills,  13  Johns. 
(N.  Y.)  463;  Sinclair  v.  Jaclsson,  8  Cow.  (N.  T.)  543,  587. 
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title  does  not  inure  either  to  the  benefit  of  or  pass  to  C,  to, 
whom  B.  had  previously  conveyed  the  land  by  warranty 
deed,  B.  never  having  title  in  his  own  right.' 

§  1074.  Enforcement  of  Eesulting  Trusts. — A  court 
of  equity  will  not  aid  parties  to  enforce  resulting  trusts 
contrary  to  the  policy  of  the  law  as  defined  in  a  public 
statute,  but  will  leave  suitors,  asking  its  aid,  where  it  finds 
them,'  if  it  appears  that  they  are  seeking  to  evade  the  policy 
of  the  law."  This  a  court  of  equity  will  not  do;  but  judg- 
ing those  who  seek  relief  which  courts  of  law  cannot  give, 
by  the  case  they  make  for  themselves,  it  will  leave  them 
where  they  are  if  it  be  ascertained  that  they  are  seeking  to 
evade  the  policy  of  the  law  as  set  forth  in  public  statutes; 
equity  will  not  relieve  such  suitors  of  unanticipated  ob- 
stacles to  the  beneficial  realization  of  that  which  the 
pubhc  statute  never  intended  they  should  acquire  under 
its  provisions.'  The  provision  of  the  act  of  Congress,* 
provides  that  any  persons  who  have  heretofore  under 
any  of  the  homestead  laws  entered  lands  properly  subject 
to  such  entry,  or  persons  to  whom  the  right  of  those  having 
so  entered  for  homesteads  may  have  been  attempted  to  be 
transferred  by  bona  fide  instrument  in  writing,  may  make 
cash  entry  of  the  land.  But  this  provision  does  not  include 
B.  a  person  to  whom  such  right  of  the  entryman,  A.  has 
been  transferred  subsequent  to  the  statute;  and  where  B. 
has  entered  the  land  in  the  U.  S.  land  department  with  his 
own  money,  and  for  his  own  benefit,  but  in  the  name  of 
A.,  it  not  appearing  that  he  had  dealt  with  the  government 
officers  as  such  transferee,  a  court  of  equity  will  not  declare 
or  enforce  a  resulting  trust  in  favor  of  B.  or  his  grantee, 

'  Dewhurst  ».  Wright,  29  Fla.  333. 

« Dewhurst  v.  Wright,  29  Fla.  323. 

3Ford«.  Lewis,  10  B.  Mon.  (Ky.)  137;  Cutler  v.  Tuttle,  19  N.  J.  Eq.  549; 
Baldwin  ».  Catupfleld,  8  N.  J.  Eq.  891;  Proseus  v.  Mclntyre,  5  Barb.  (N.  Y.) 
433;  Leggett  v.  DuBois,  5  Paige  (N.  Y.),  114;  Anstice  v.  Brown,  6  Paige  (N.  Y.), 
448;  Childers  v.  Childers,  1  DeG.  &  J.  481;  Camden  ®.  Anderson,  5  Term 
R.  709;  Ex  parte  Yallop,  15  Ves.  60;  Groves  «.  Groves,  3  Younge  &  Jer.  163; 
Ex  parte  Houghton,  17  Ves.  251;  Atkins  ®.  Kron,  5  Ired.  Eq.  (N.  Car.)  307; 
Hubbard  v.  Goodwin,  3  Leigh  (Va.),  492;  McCaw  v.  Galbraith,  7  Rich.  L. 
(S.  Car.)  74. 

*  Act  of  June  15,  1880,  sect.  3;  1  Supp.  Rev.  St.  U.  8.  p.  558. 
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against  0.  a  third  person  in  possession  of  the  land,  and  to 
whom  A.  had  previously  to  such  transfer  to  B.,  but  sub- 
sequent to  the  statute,  executed  a  conveyance  of  the  land.' 

§  1075.  Constructive  Trusts— Constructive  trusts  are 
those  which  are  raised  by  construction  of  equity,  in  order 
to  satisfy  the  demands  of  justice,  without  any  presumable 
intention  of  the  parties.  Thus,  a  constructive  trust  arises 
where  a  person  who  is  only  joint  owner,  acting  bona  fide,  per- 
manently benefits  an  estate  by  repairs  or  improvements, 
for  a  lien  or  trust  arises  in  his  favor,  in  respect  to  the  sum 
he  has  expended  in  such  repairs  or  improvements;  so, 
where  a  party  lawfully  in  possession  under  a  defective  title 
has  made  permanent  improvements,  he  is  entitled  to  a  lien 
or  trust  for  the  amount  so  expended,  and  if  relief  is  asked 
in  equity  by  the  true  owner,  he  will  be  compelled  to  allow 
for  such  improvements;  for  he  who  seeks  equity  must  do 
equity." 

A  constructive  trust  may  also  arise  where  a  person  clothed 
with  some  fiduciary  character,  by  fraud  or  otherwise,  gains 
some  advantage  to  himself.'  In  such  case  one  of  the  essen- 
tial elements  to  create  a  constructive  trust  is  that  fraud 
either  actual  or  constructive  must  have  intervened,'  and 
equity  wiU  raise  a  trust  in  favor  of  the  person  defrauded  if 
no  interests  of  innocent  third  parties  will  be  affected.' 
Equity  will  not  allow  such  confidence  to  be  misused."  And 
so  whtire  one  receives  the  title  in  his  name  with  a  verbal 
agreement  that  he  will  apply  it  at  his  death  by  devise  to  the 
use  and  benefit  of  another,  a  constructive  trust  arises  in 

'  Dewhurst  «.  Wright,  39  Fla.  233. 

2  Story's  Eq.  Jur.  1334-1337. 

3 Reeds.  Reed,  135  111.  483;  Morgan  v.  Fisher,  83  Va.  417;  Pindall  «.  Trevor, 
80  Ark.  349;  Barrett  v.  Bamber,  81  Pa.  St.  347;  Jones  ».  Dexter,  ISO  Mass. 
380;  Winkfield  v.  Brlnkman,  21  Kans.  683;  Reickhoff  «.  Brecht,  51  Iowa,  633; 
Treadwell  v.  McKeon,  7  Baxt.  (Tenn.)  301;  Newton  v.  Taylor.  32  Ohio  St.  399; 
Grumley  v.  Webb,  44  Mo.  444;  Struthera.«.  Pearce,  51  N.  Y.  357. 

^Noe®.  Roll,  134  Ind.  115. 

»Boyce  v.  Stanton,  15  Lea  (Tenn.)  346;  Troll  v.  Carter,  15  W.  Va.  567;  Win- 
gerter  v.  Wingerter,  71  Cal.  105;  Palmetto  Lum.  Co.  v.  Risley.  35  S.  Car.  309; 
Phelps  V.  Jackson,  81  Ark.  373;  Hendrick  v.  Nunn,  46  Tex.  141;  Beach  «. 
Dyer,  93  111.  295. 

«McKee  i>.  Griggs,  51  N.  J,  Eq.  178. 
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favor  of  the  parties  designated."  And  if  a  party  has  an  in- 
terest in  land,  legal  or  equitable,  and  parts  with  it  on  the 
faith  of  a  promise,  such  promise  is  a  valuable  consideration. 
But  where  there  is  no  acquisition  by  means  of  such  prom- 
ise, and  no  interest  to  part  with  on  the  faith  of  such 
promise,  no  trust  arises."  If  the  grantee  takes  the  land, 
not  as  a  gift,  and  pays  no  consideration,  he  holds  it  in 
trust.'  And  if  he  receives  the  legal  title  by  means  of  de- 
ceit, actual  or  constructive,  he  holds  it  in  trust.* 

§  1076.  Fraud. — Whenever  one  person  acquires  from 
another  the  title  to  real  estate  by  fraud,  actual  or  construct- 
ive, practiced  upon  that  other,  a  constructive  trust  is 
created,  which  a  court  of  equity  will  fasten  upon  the  title 
in  his  hands.  There  are  certain  relations  in  which  such 
confidence  and  trust  exist  between  the  parties  that  any 
dealings  between  them  wherein  one  obtains  an  advantage 
from  the  other  raise  the  presumption  of  fraud,  and  cast 
upon  him  the  burden  of  executing  the  trust  which  the  law 
imposes  upon  him.  And  one  of  these  relations  is  that  of 
husband  and  wife,  and  their  transactions  with  each  other 
respecting  property  are  subject  to  the  general  rule  which 
controls  the  actions  of  persons  occupying  confidential  rela- 
tions with  each  other. "  The  influence  which  the  law  pre- 
sumes to  have  been  exercised  by  one  spouse  over  the  other 
is  not  an  influence  caused  by  any  act  of  persuasion  or  im- 
portunity, but  is  that  influence  which  is  superinduced  by 
the  relation  between  them,  and  generated  in  the  mind  of 
the  one  by  the  confiding  trust  which  he  has  in  the  devotion 

I  Sherman  v.  Sherman,  20  D.  C.  330;  Church  v.  Ruland,  64  Pa.  St.  433, 
Buckingham?).  Clark,  61  Conn.  204;  Dowd?;.  Tucker,  41  Conn.  197;  Williams 
V.  Vree'and,  39  N.  J.  Eq.  417;  Hayne  v.  Hermann,  97  Cal.  259. 

"  Aborn  «  Padelford,  17  R.  I.  143;  Jenckes  v.  Cook,  9  R.  I.  530,  535;  Perry 
on  Trusts,  sect.  315. 

3  Clark  V.  Hersliey,  53  Ark.  473. 

<  Jackson  «.  Hyde,  91  Cal,  463;  Henderson  v.  Grammar,  66  Cal.  333;  Do- 
honey  V.  Womack  (Tex ),  19  S  W.  Rep  883;  Brown  v.  Doane,  86  Ga.  33, 
Bailey  ■».  Winn,  101  Mo.  649;  Buie  o  Buie,  67  Miss.  456,  Murphy  v  Murphy, 
80  Iowa,  740,  Jasper  v  Hazen,  1  N  Dak.  75,  310,  Lehmann  v.  Rothbarth,  HI 
111.  185. 

'  Hayne  v.  Hermann,  97  Cal.  259.  See,  also,  Brison  v  Brison,  75  Cal.  535, 
90  Cal.  333;  Alaniz  v.  Casenave,  91  Cal.  41. 
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and  fidelity  of  the  other.  Such  influence  the  law  pre- 
sumes to  have  been  undue,  whenever  this  confidence  is 
subsequently  violated  or  abused.'  And  so  where  a  woman 
fraudulently  obtained  from  a  man  a  sum  of  money  upon 
her  promise  to  marry  him,  and  allow  the  land  purchased 
with  the  money  to  be  in  Ueu  of  her  dower  the  land  so  pur- 
chased can  be  subjected  to  the  payment  of  such  money.' 
Because  it  is  a  general  principle  that  whenever  a  person 
has  obtained  the  property  of  another  by  fraud,  he  is  a 
trustee  ex  maleficio  for  the  person  so  defrauded  for  the 
purpose  of  recompense  or  indemnity ;  and  if  such  trust 
fund  has  been  wrongfully  converted  into  another  species 
of  property,  if  its  identity  can  be  traced  it  will  be  held  in 
its  new  form  liable  to  the  rights  of  the  original  owner,  or 
the  cestuis  que  trustent.^ 

The  forms  and  varieties  of  those  trusts,  which  are 
termed  ex  maleficio  or  ex  delicto,  are  practically  without 
limit.  The  principle  is  applied  whenever  it  is  necessary 
for  the  obtaining  of  complete  justice,  although  the  law 
may  also  give  the  remedy  for  damages  against  the  wrong- 
doer. These  trusts  are  not  technical  trusts,  and  the 
ground  of  relief  in  such  cases  is,  strictly  speaking,  fraud 
and  not  trust.  Equity  declares  the  trust  in  order  that  it 
may  lay  its  hands  upon  the  thing  and  wrest  it  from  the 
wrongdoer ;  equity  makes  use  of  the  machinery  of  a  trust 
for  the  purpose  of  affording  redress  in  cases  of  fraud.* 

Courts  of  equity  will  interfere  in  cases  of  fraud  to  set 
aside  acts  done,  and  will  also,  if  acts  have,  by  fraud,  been 
prevented  from  being  done,  interfere  and  treat  the  acts  ex- 
actly as  if  the  acts  had  been  done;  and  this  they  will  do  by 

1  Brison  v.  Brison,  90  Cal.  333,  336.  See,  also,  Rollins  v.  Mitchell,  53  Minn. 
41;  Storer  v.  Lane,  1  Tex.  Civ.  App.  350;  Drake  v.  Sherburne,  57  Ark.  563; 
Shoufe  V.  Griffiths,  4  Wash.  St.  161. 

2  Edwards  i).  Culberson,  111  N.  Car.  343. 

2  Story's  Eq.  Jur.  s.ct.  1358;  Hill  on  trustees,  333;  People  «.  Bank,  96  N.Y. 
83;  Knatchbull  v.  Hallett,  13  Ch.  Div.  696;  Whitley  v.  Foy,  6  Jones  Eq.  (N. 
Car.)  34;  Newton  v.  Porter,  69  N.  Y.,  183;  Lane  v.  Dighton,  Ambler,  409; 
Mansell  ii.  Mansell,  3  P.  Wm.,  679;  Lench  v.  Lench,  10  Ves.  511;  Perry  on 
Trusts,  sect.  839,  Bank  v.  Barry,  135  Mass.  30;  Humphreys  ■!).- Butler,  51  Ark. 
351. 

*  Pom.  Eq.  Jur.  1053;  Blsp.  Eq.  93;  Story's  Eq.  Jur.  sect.  1358;  Humphreys 
o  Butler,  51  Ark.  351;  Edwards?).  Culberson,  111  N.  Car.  343. 
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converting  the  party  who  has  committed  the  fraud  and 
profited  by  it,  into  a  trustee  for  the  party  in  whose  favor 
the  act  should  otherwise  have  been  done.' 

If  at  the  time  the  promise  or  contract  is  made,  there  is 
no  intention  of  performing  it,  and  by  means  of  the  promise 
the  promisee  in  reliance  is  induced  to  part  with  his  prop- 
erty, this  will  be  such  a  fraud  as  will  authorize  the  promisee 
to  rescind,  upon  discovery  of  the  fraud,  and  to  retain  his 
property." 

There  must  be  an  element  of  positive  fraud  accompanying 
the  promise  and  by  means  of  which  the  acquisition  of  the 
legal  title  is  wrongfully  consummated.' 

§  1077.  Confidential  Eelations. — Parties  in  confidential 
relations  will  not  be  allowed  to  take  advantage  of  such 
relations  to  make  a  wrongful  disposition  of  property  to 
their  own  profit.  Such  relations  are  the  foundation  which 
inspire  confidence  and  trust  between  the  parties  dealing, 
and  if  one  obtains  an  advantage  from  the  other  the  pre- 
sumption of  fraud  arises.  Hence,  an  agent  acting  for  his 
principal  cannot  so  conduct  the  transactions  as  to  reap  a 
profit  to  himself  at  the  expense  and  confidence  of  his  prin- 
cipal.* Because  where  the  relation  of  principal  and  agent 
exists,  the  utmost  good  faith  is  exacted  in  all  the  transac- 
tions of  the  agent  toward  his  principal  in  all  matters  con- 
nected with  the  subject  of  the  employment.  Thus,  where 
an  agent  is  employed  to  make  a  purchase  of  land,  the 
principal  is  entitled  to  all  the  skill,  ability  and  industry 
of  such  agent  to  make  the  purchase  on  the  best  terms  that 
can  be  had,  and  is  entitled  to  the  property  at  the  price 

'  Bennett  v.  Harper,  36  W.  Va.  546.  See,  also,  Her  v.  Griswold,  83  Iowa, 
442;  Walker  v.  Daly,  80  Wis.  323;  Valintine  «.  Richardt,  136  N.  Y.  373;  Mc- 
Elroy  V.  Hiner,  188  111.  156;  Von  Trotha  v.  Bamberger,  15  Colo.  1 ;  Sanford 
■v.  Sanford,  139  U.  S.  643;  Hays  v.  Gloster,  88  Cal.  560;  Page  v.  Lindsay,  86 
Va.  169;  McDevitt  v.  Frantz,  85  Va.  740. 

'Birmingham  Warehouse  &  Ele.  Co.  ».  Land  Co.,  93  Ala.  549;  Lawrence  v. 
Gayette,  78  Cal.  126;  Piedmont  Land  Imp.  Co.  v.  Machine  Co.,  96  Ala.  389; 
Todd  V,  Munson,  58  Conn.  590. 

2  Patton  V.  Beecher,  63  Ala.  579;  Brock  v.  Brock,  90  Ala.  86;  Manning  v. 
Pippen,  95  Ala.  587;  McEachin  v.  Stewart,  106  N.  Car.  836. 

^  Hull  V.  Chaffin,  54  Fed.  Rep.  437;  afllrming  49  Fed.  Rep.  534;  Alaniz  v. 
Casenave,  91  Cal.  53. 
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which  the  agent  pays.'  An  agent  is  not  permitted,  with- 
out the  assent  of  his  principal,  to  acquire  an  interest  in  the 
subject  matter  of  the  agency,  adverse  to  his  principal." 
But  if  there  be  no  confidential  relation  between  the  parties 
and  n'o  trust,  equity  wUI  not  interfere." 

§  1078.  Statute  of  Frauds.— A  constructive  trust  is 
within  the  exceptions  provided  for  in  the  statute  of  frauds, 
as  it  arises  out  of  the  construction  and  operation  of  law, 
and  may  be  established  by  parol; '  but  to  sustain  such  trust 
the  evidence  must  be  very  clear,  and  is  always  received 
with  caution. °  But  an  express  trust  created  by  parol  is 
within  the  statute  of  frauds  and  is  void,  but  where  the 
trust  exists  by  construction  of  law  by  reason  of  the  circum- 
stances and  the  fraudulent  conduct  of  the  aUeged  trustee, 
whereby  he  obtains  title  to  land,  the  statute  of  frauds  will 
have  no  application,  and  parol  evidence  is  admissible.' 

Constructive  trusts  are  such  as  arise  by  operation  of  law, 
and  are  excepted  from  the  requirements  that  a  trust  can 
only  be  created  by  an  instrument  in  writing;  and  so  parol 
evidence  is  admissible  to  show  the  relation  of  the  parties; ' 
the  statute  of  frauds  does  not  apply,"  unless  it  be  an 
express  trust  which  must  be  in  writing,"  when  a  court  of 

iRose  v.  Haydeu,  35  Kans.  106;  Boswell  v.  Cunningham,  33  Fla.  377;  Ben- 
son V.  Heathorn,  1  Younge  &  C.  825;  Sweet  v.  Jacocks,  6  Paige  (N.  Y.),  355; 
Lees  V.  Nuttall,  1  Russ.  &  M.  54;  Church  v.  Sterling,  16  Conn.  388;  Wolford 
».  HerrlngtoQ,  74  Pa.  St.  311;  Wellford  i).  Chancellor,  5  Gratt.  (Va.)  39;  Fire- 
stone V.  Firestone,  49  Ala.  128;  McMurray  -■».  Mobley,  39  Ark.  309;  Cottom 
V.  Holliday,  59  111.  176;  Connecticut  Mut.  Ins.  Co.  «.  Smith,  117  Mo. 
361. 

"  Boswell  V.  Cunningham,  32  Fla.  277. 

3  Hamilton  «.  Buchanan,  112  N.  Car.  463. 

■•  Boswell  V.  Cunningham,  33  Fla.  277. 

6  Reed  1>.  Reed,  135  111.  482. 

« Larmon  ®.  Knight,  140  111.  332;  Williams  v.  Vreeland,  29  N.  J.  Eq.  417; 
Brison  v.  Brison,  75  Cal.  539;  Wood  v.  Rabe,  96  N.  Y.  436;  Hudson  ».  White, 
17  R.  I.  519. 

'Hayne  v.  Hermann,  97  Cal.  259;  Von  Trotha  v.  Bamberger,  15  Colo.  1; 
Behma.  Molly,  133  Pa.  St.  614;  Hoover  v.  Hoover,  139  Pa.  St.  301;  Guest  v. 
Guest,  74  Tex.  664;  Salisbury  v.  Clarke,  61  Vt.  453. 

8 Curd  «.  Williams  (Ky.),  18  S.  W.  Rep.  634;  Roby  v.  Colehour,  135  111.  300; 
Bowler  v.  Curler,  81  Nev.  158;  Boskowitz  v.  Davis,  13  Nev.  446;  Dalton  «. 
Dalton,  14  Nev.  419;  Ducie  v.  Ford,  138  U.  S.  587. 

"Farrand  ».  Beshoar,  9  Colo.  291;  Perrin's  Estate,  71  Mich.  567. 
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equity  will  compel  the  vendor  to  convey  according  to  his  en- 
gagement, though  the  writing  is  not  signed  by  the  vendee.' 

§  10Y9.  Liability  for  the  Cestui  Que  Trust's  Debts.— 
In  most  of  the  States,  where  equitable  interests  of  any 
kind  can.  be  reached  by  execution,  it  is  done  under  a  stat- 
ute similar  to  the  English,"  or  else  under  the  extra-terri- 
torial statute'  extending  the  provisions  of  the  former  stat- 
ute to  the  Colonies,  and  still  in  force  in  some  of  the  States. 
These  were  innovations  upon  the  common  law.  At  com- 
mon law,  no  estate  in  lands  other  than  leaseholds  or  chat- 
tels real  could  be  reached  by  execution.  A  fieri  facias 
only  ran  against  goods  and  chattels,  including  leasehold 
interests,  and  a  levari  facias  ran  against  chattels  and  the 
rents  and  profits  of  lands. 

The  statute  of  Westminster  2,  subjected  a  moiety  of  the 
debtor's  land  to  an  elegit,  until  the  debt  was  satisfied  out 
of  the  rents  and  profits.  But  no  equitable  interests  could 
be  reached  in  lands  by  an  elegit,  nor  in  goods  and  chattels 
by  a,  fieri  facias,  because  these  were  writs  issued  from  law 
courts,  and  these  courts  did  not  recognize  an  equitable  in- 
terest, and  could  not  deal  with  it.  It  was  a  creation  of 
equity  and  could  be  reached  and  dealt  with  only  in  equity. 

The  statute  of  Charles  II.  was  intended  to  remedy  this, 
and  it  authorized  the  officer  to  whom  the  precept  was  di- 
rected upon  judg]Tient  "to  do,  make,  and  deliver  execution 
unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  as  any 
other  person  or  persons  ai'e  in  any  manner  or  wise  seised 
or  possessed  in  trust  for  him  against  whom  execution  is  so 
sued,  hke  as  the  sheriff  or  other  officer  might  or  ought  to 
have  done,  if  the  said  party  against  whom  execution  was 

sued  had  been  seised  of  such  lands of  such  estate,  as 

they  are  seised  of  in  trust  for  him."  * 

But  the  words  "seised  or  possessed  in  trust  for  him 
against  whom  execution  is  so  sued  "  extend  only  to  cases 
where  the  execution  debtor  is  the  sole  beneficiary  under 

'Ross  V  Parks,  93  Ala.  153. 
=  39  Charles  II.  c.  3,  sect.  10. 
=5  George  II.  c.  7,  sect.  4. 
*  39  Oharlea  II.  c.  3,  sect.  10. 
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the  trust.'  But  where  the  statute  authorizes  a  sale  on  exe- 
cution of  every  kind  of  property,  and  every  interest  in 
property  which  is,  or  may  be,  the  subject  of  private  owner- 
ship and  transfer,  all  trusts  may  be  sold  under  execution 
when  the  party  has  any  interest,  equitable  or  legal."  The 
estate  and  interest  of  the  cestui  que  trust  may  be  taken  by 
attachment,  by  writ  of  entry,  by  a  levy  of  an  execution,  or 
any  other  appropriate  proceeding  at  law,  without  resorting 
to  remedies  afforded  by  courts  of  equity." 

§  1080.  Spendthrift's  Protection  from  the  Claims  os' 
Creditors. — It  is  a  settled  rule  of  law  that  the  beneficial  in- 
terest of  the  cestui  que  ^rwsf,  whatever  it  may  be,  is  liable  for 
the  payment  of  his  debts.  It  cannot  be  so  fenced  about  by 
inhibitions  and  restrictions  as  to  secure  to  it  the  inconsistent 
characteristics  of  right  and  enjoyment  to  the  beneficiary 
with  immunity  from  creditors.  A  condition  precedent  that 
the  provision  shall  not  vest  until  his  debts  are  paid,  and  a 
condition  subsequent  that  it  shall  be  divested  and  forfeited 
by  his  insolvency,  with  a  limitation  over  to  another  person, 
are  valid,  and  the  law  will  give  them  full  effect.  Beyond 
this,  protection  from  the  claims  of  creditors  is  not  allowed.* 
In  England  it  is  well  settled  that  the  devise  of  an  equitable 
estate  or  interest  for  life  to  any  person,  other  than  a  feme 
covert,  carries  with  it,  as  a  necessary  incident  to  such  an 
estate  or  interest,  the  right  of  alienation  by  the  cestui  que 
trust,  and  is  liable  for  the  payment  of  his  debts,  and  no 
provision  by  way  of  inhibition  or  otherwise,  which  does 
not  operate  as  a  cesser  or  limitation  over  of  the  estate,  can 
protect  it  against  the  claims  of  creditors. " 

'Doe«.  Greeuliill,  4  Barn.  &  AI.  684;  Freeman  on  Exec,  sects.  187,  188; 
White  V.  Kavanagli,  8  Rich.  (S.  Car.)  394;  Bogert  v.  Perry,  17  Johns.  (N.  Y.) 
351;  Brown  v.  Graves,  4  Hawlis  (N.  Car.),  346,  847;  Burgin  v.  Burgin,  1  Ired. 
L.  (N.  Car.)  163. 

^  1  Prest  on  Est.  144;  Kennedy  v.  Nunan,  53  Cal.  836;  Bramhall  a  Ferris, 
14  N.  Y.  41. 

^HutchinsB.  Heywood,  50  IST.  H.  491;  Johnson  «  Bank,  31  Conn.  159;  Kip 
•».  Bank,  10  Johns.  (N.  Y.)  63. 

^Piercya.  Roberts,  1  Mylne  &  K.  4;  Brandon  v.  Robinson,'*  18  Ves  439; 
Graves  «.  Dolphin,  1  Simons,  66;  Suowden  v.  Dales,  6  Simons,  534;  Mebane  v. 
Mebane,  4  Ired.  Eq.  (N.  Car.)  131;  Nichols  ».  Levy.  5  Wall.  (U.  S)  433. 
Nichols  V.  Eaton,  91  U  S.  716;  Sanford  n  Lackland,  3  Dill.  0.  C.  10. 

'Brandon  v.  Robinson,  18  Yes.  439;  Rochford  v.  Hackman,  9  Hare,  480; 
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In  this  country  the  decisions  are  conflicting;  the  United 
States  supreme  court,  and  the  supreme  courts  of  several 
of  the  States,  hold  that  the  power  of  alienation  is  not  a 
necessary  incident  to  an  equitable  estate  for  life,  and  that 
the  owner  of  pi'operty  may,  in  the  free  exercise  of  his 
bounty,  so  dispose  of  it  as  to  secure  its  enjoyment  to  his 
beneficiary,  without  inaking  it  alienable  by  him,  or  liable 
in  any  manner  for  his  debts,  and  that  such  an  intention 
when  clearly  expressed  by  the  founder  of  the  trust,  must 
be  respected  by  the  courts.  Under  this  rule,  property  con- 
veyed in  trust,  with  the  provision  that  the  income  shall 
not  be  alienated  by  the  beneficiary  by  anticipation,  or  be 
subject  to  be  taken  by  his  creditors  in  advance  of  its  pay- 
ment to  him,  although  there  is  no  cesser  or  limitation  over 
of  the  estate  in  such  an  event  cannot  be  sold  for  debts. 

It  is  held  that  there  is  no  reason  why  the  donor  may  not 
attach  to  the  gift,  the  incident  of  continued  use  and  unin- 
terrupted benefit  of  the  gift,  during  the  life  of  the  donee; 
that  such  a  conveyance  violates  no  principle  of  sound  pub- 
lic policy  to  permit  a  testator  to  give  to  the  object  of  his 
bounty  such  a  qualified  interest  in  the  income  of  a  trust 
fund,  and  thus  provide  against  the  improvidence  of  the 
beneficiary.'  But  a  majority  of  the  State  courts  adopt  the 
English  doctrme  and  there  must  be  a  cesser  or  limitation 
over  in  order  to  protect  the  trust  fund  from  the  beneficiary's 
creditors.' 

Graves  ?).  Dolphin,  1  Sim.  66;  Green  b.  Spicer,  1  Russ.  &  Myl.  395;  Younj 
husband  v.  Gisborne,  1  CoUyer,  400. 

'  Nichols  «.  Eaton,  91  U.  S.  716,  725,  737;  Slatterly  «.Wason,  151  Mass.  266; 
Broadway  Nat.  Bank  v.  Adams,  133  Mass.  170;  Spindle  v  Slireve,  111  U.  S. 
542;  Rife  ».  Geyer,  59  Pa.  St.  393;  Shackland's  Appeal,  47  Pa.  St.  113;  Steib 
«.  Whitehead,  111  111.  247,  251;  White  v.  White,  30  Vt.  338;  Leavitt  v.  Beirno, 
21  Conn.  1;  Barnes  o  Dow,  59  Vt.  530;  Popes.  Elliott,  8  B.  Mon.  (Ky.)  56; 
Smith  «.  Towers,  69  Md.  77;  Roberts  v.  Stevens,  84  Me.  335;  Baker  v.  Brown, 
146  Mass.  369;  Sears  v.  Choate,  146  Mass.  395,  898;  Maynard  v.  Cleaves,  149 
Mass.  307,  308. 

^Tillinghast  v.  Bradford,  5  R.  I.  305,  Dick  v.  Pitchford,  1  Dev.  &  Bat.  (N. 
Car.)  Eq.  480;  Heath  v.  Bishop,  4  Rich.  Eq.  (S.  Oar.) 46;  Bailie?).  McWhorter, 
56  Ga.  183;  Rugely  «.  Robinso  i,  10  Ala.  703;  Pare  v.  Pace,  73  N.  Car.  119; 
Kempton  v.  Hallowell,  34  Ga.  53;  Jones  v.  Reese,  65  Ala.  134;  Hooberry  v. 
Harding,  10  Lea  (Tenn.),  393;  Wallace  v.  Smith,  3  Handy  (Cin.  Sup.  Ct.),  79; 
Hobbs  V.  Smith,  15  Ohio  St.  419. 
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This  rule  only  extends  to  the  settlement  of  such  trusts 
by  friends  and  relatives,  whose  desire  is  to  secure  means  of 
support  for  the  cestui  que  trust,  free  from  habiUty  for  his 
debts; '  for  a  grantor  will  not  be  allowed  to  settle  his  estate 
in  trust  for  himself  in  order  to  free  it  from  liability  for  his 
debt. 

§  1081.  Alienation  of  Trust  Estates.— Equity  wiU  give 
to  the  cestui  que  trust  the  full  power  to  dispose  of  his  estate, 
whenever  he  can  do  so  without  violating  the  express  or 
implied  purpose  of  the  trust,  and  without  affecting  the 
rights  of  interested  parties.  So  where  there  is  no  prohibi- 
tion against  alienation,  a  conveyance  by  the  trustee  and 
the  cestui  que  trust  passes  the  absolute  title  and  the  trust  is 
destroyed." 

In  the  absence  of  any  prohibition,  in  England  and  in 
many  of  the  States,  a  married  woman  may  dispose  of  her 
equitable  estate  as  a  feme  sole."  The  right  of  alienation 
by  the  cestui  que  trust  will  be  curtailed  where  the  duty  of 
the  trustee  is  to  exercise  authority  over  the  property,  for 
then  equity  regards  him  as  owner  so  far  as  it  is  necessary 
to  perform  the  trust;  so  in  aU  cases  the  general  powers  of 
an  active  trust  and  the  peculiar  limitations  must  be  con- 
sidered in  determining  whether  the  trust  estate  can  be 
alienated.  If  it  be  a  dry  or  passive  trust,  a  court  of  equity 
will  compel  the  trustee  to  dispose  of  the  estate  as  the 
cestui  que  trust  may  dictate.  In  New  York  and  several 
other  States  that  have  followed  the  New  York  statute, 
where  the  trustee  is  chai-ged  with  the  collection  and  pay- 
ment of  the  rents  and  profits  of  the  estate,  the  cestui  que 
trust  is  possessed  of  no  interest  which  he  may  assign. 

Generally  when  the  duties  which  made  the  trust  active 
have  been  performed  and  the  trust  becomes  passive,  if  not 

'LampertB.  Haydel,  96  Mo.  439;  Brooks  v.  Pearson,  37  Beav.  181;  Part- 
ridge «.  Cavender,  96  Mo.  453.  Compare  Johnston  ».  Zane,  11  Gratt.  (Va.) 
553;  Hill  v.  McRae,  37  Ala.  175. 

s  Lewin  on  Trusts,  470;  Barnett's  Appeal,  46  Pa.  St.  399;  Arrington  v. 
Cherry,  10  Ga.  439;  Stewart  v.  Chadwiok,  8  Iowa,  469. 

3  Coleman  v.  Wooley,  10  B.  Mon.  (Ky.)330;  Imlay  v.  Huntington,  30  Conn. 
175;  Essex  ».  Atkins,  14  Ves.  543;  Yale  v.  Dederer,  18  N.  Y.  369;  McCroan 
«.  Pope,  17  Ala.  613.  Compare  Melcalf  v.  Cook,  3  R.  I.  355;  Wallace  v.  Cos- 
ten,  9  Watts  (Pa.),  137;  Williamson  ®.  Bechan,  8  Leigh  (Va.),  30. 
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executed  by  the  statute  of  uses,  the  cestui  que  trust  may 
have  the  trustee  then  convey  the  estate,  under  the  decree 
of  a  court  of  equity.' 

§  1082.  Future  Estate  in  a  Trust. — A  future  estate  in 
a  trust  is  altogether  independent  of  the  prior  estate,  and 
need  not  necessarily  take  effect  immediately  upon  the  ter- 
mination of  the  prior  estate.  Thus,  a  testator  gave  his  en- 
tire estate  to  his  wife,  in  trust  for  herself  and  children, 
vsdth  power  to  use  whatever  she  might  deem  necessary  for 
tlieir  care  and  education,  providing  that  when  the  .young- 
est hving  child  should  become  of  age,  one-half  of  his  es- 
tate should  be  divided  equally  among  his  children  then 
living,  and  the  remainder  to  go  to  his  wife  absolutely.  Be- 
fore the  youngest  child  became  of  age,  an  adult  son  sold 
his  interest.  It  was  held  that  such  son  took  an  interest  in 
his  father's  estate  which  was  alienable  before  the  youngest 
child  became  of  age,  and  that  a  sale  by  him  was  valid." 
Such  an  interest  in  the  adult  son  was  not  a  mere  possibil- 
ity, but  a  fixed  right,  which  the  son  took  as  purchaser  un- 
der the  devise,  which  could  only  be  defeated  by  his  death 
before  the  time  of  distribution,  or  by  the  wife's  disposing 
of  the  property.  The  alienation  by  the  son,  of  course, 
would  be  subject  to  all  contingencies.". 

If  the  future  estate  in  a  trust  is  contingent,  preceded  by 
a  particular  estate,  the  destruction  of  the  particular  estate 
by  the  cestui  que  trust,  or  by  natural  termination,  does 
not  defeat  the  contingent  trust,  as  it  will  do  if  the  future 
estate  had  been  a  legal  contingent  remainder,  or  one  by 
way  of  use.' 

The  rule  in  Shelley's  case,  where  not  abolished,  appUes 
to  executed  trusts,'  but  not  to  executory  trusts;  so,  when- 

'  Perry  on  Trusts,  sect.  351;  Waring  v.  Waring,  10  B.  Mon.  (Ky.)  331; 
Welles  V.  Castles,  3  Gray  (Mass.),  333;  Leonard  v.  Diamond,  31  Md.  586;  Sher- 
man V.  Dodge,  28  Vt.  36. 

"  Wainwright  v.  Sawyer,  150  Mass.  168. 

'  Welsh  V.  Woodbury,  144  Mass.  543,  545;  Dodd  v.  Winship,  144  Mass.  461; 
Putnam  v.  Story,  132  Mass.  205. 

■•  Fearne  Cont.  Rem.  304,  305;  1  Prest.  on  Abstr.  146;  1  Spence's  Eq.  Jur. 
505.  See,  also,  People's  8a v.  Bank  v.  Denig,  131  Pa.  St.  251;  Barnes  v.  Dow 
59  Vt.  530. 

'Croxall  V.  Shererd,  5  Wall.  (U.  S.)  268. 
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ever  it  clearly  appears  that  the  grantor  intended  that  the 
trust  shall  not  vest  in  fee  in  the  first  taker,  the  heirs  will 
take  as  independent  purchasers. ' 

§  1083.  Misappropriation  of  Trust  Funds  —  Eight  of 
Cestui  Que  Trust  to  Follow  Them.  —  In  the  case  of 
misappropriation  of  funds  by  the  trustee,  the  cestui  que 
trust  has  the  right  to  follow  them  and,  provided  they  can 
be  clearly  ascertained  and  identified,  and  the  rights  of 
hona  fide  purchasers  for  value  do  not  intervene,  to  recover 
property  into  which  such  funds  have  been  changed,  to- 
gether with  the  increased  value  thereof.'  This  right  has 
its  basis  in  the  right  of  property;  the  title  has  not  been 
changed  by  the  change  made  of  the  trust  fund,  and  the 
cestui  que  trust  has  his  option  to  claim  the  property  and 
its  increased  value  as  representing  his  original  fund.  The 
right  to  follow  and  appropriate  ceases  only  when  the 
means  of  ascertainment  fail,  as  it  is  a  question  of  title. ' 
In  case  a  partner  uses  partnership  funds  to  pay  premiums 
on  his  own  life  in  favor  of  his  wife,  the  moneys  in  the 
hands  of  the  insurance  company  cannot  be  recovered  back 
by  the  cestui  que  trust  if  received  by  the  company  in  good 
faith,  because  the  company  will  stand  in  the  position  of  a 
hona  fide  purchaser,  but  the  policy  itself  will  stand  as  the 
representative  of  the  trust  fund,  and  the  cestui  que  trust 
is  entitled  to  the  amount  of  the  insurance  if  it  does  not 
exceed  the  amount  of  his  property  misapplied.*  The 
cestui  que  trust  is  entitled  to  follow  his  funds,  and  in  case 
the  company  is  a  hona  fide  recipient  of  the  money,  he  is 
entitled  to  the  policy  on  which  the  premiums  have  been 
paid." 

It  seems  that  when  the  trustee  misapplies  the  trust  fund, 
using  it  with  money  of  his  own  in  the  purchase  of  prop- 

'  1  Spence's  Eq.  Jiir.  503;  Tillinghast  «.  Coggeshall,  7  R.  I.  383;  Gill  v. 
Logan,  11  B.  Men.  (Ky.)  231;  Berry  v.  Williamson,  11  B.  Mon.  (Ky.)  245 

2  Holmes  v.  Gilman,  138  N.  Y.  369;  Young  v.  Weed,  154  Pa.  St.  316. 

'In  re  Hallett's  Estate,  L.  R.  13  Ch.  Div.  696;  Cavin  v.  Gleason,  105  N.  Y, 
256,  360;  Ferris  v.  Van  Vechten,  73  N.  Y.  119;  Van  Alen  «.  Bank,  52  N.  Y.  1, 
See,  also,  Silsljury  «.  McCoon,  8  N.  Y.  379;  Standish  v.  Babcock  (N.  J.),  29 
At.  Rep.  327;  Pennell  v.  Beftell,  58  Eng.  Ch.  372,  388,  389. 

^Holmes  v.  Gilman,  138  N.  Y.  369. 

"  Shaler  v.  Trowbridge,  28  N.  J.  Eq.  595. 


§  1084]  USES  AND  TRUSTS.  1121 

erty,  vi^hile  the  whole  property  may  not  be  claimed  by  the 
cestui  que  trust,  his  right  is  not  limited  lo  the  arhodht  mis- 
appropriated, but  he  is  entitled  at  his  option,  to  an  interest 
in  the  property,  including  any  increased  value;  because  he 
and  the  trustee  become  co-owners  of  the  property  in  the 
proportion  which  their  various  contributions  bore  to  the 
sum  total  invested.' 

In  general  if  a  partner  use  partnership  property  for  his 
private  purposes,  he,  and  all  persons  claiming  under  him, 
except  bona  fide  purchasers  for  value,  must  account  for  it 
and  its  increase  to  the  firm." 

The  cestui  que  trust  can  follow  trust  property,  fraudu- 
lently disposed  of  into  the  hands  of  any  purchaser  or  other 
party  who  has  notice  of  the  trust. ' 

§  1084.  Merger  of  the  Equitable  and  the  Legal  Es- 
tates.— When  the  legal  estate  and  the  equitable  interest 
in  the  same  land  become  united  in  the  same  person  by  con- 
veyance from  different  parties  at  different  times,  the  equi- 
table estate  becomes  merged  and  lost  in  the  legal,  and  the 
whole  fee  simple  estate  follows  the  legal  title.*  So  when  a 
legal  and  an  equitable  estate  unite  in  the  same  person,  the 
equitable  sinks  or  merges  in  the  legal,  provided  the  legal 
estate  is  as  extensive  as  the  equitable. '  And  if  there  is  a 
devise  to  trustees,  one  of  whom  is  to  take  as  a  beneficiary 
in  the  trust  property,  he  takes  the  legal  title  to  the  extent 
of  such  interest.'    And  whenever  the  equitable  and  legal 

'  Holmes  v.  Gilman,  138  N.  Y.  369. 

« Slialer  v.  Trowbridge,  28  N.  J.  Eq.  395;  Aldridge  ».  Muirhead,  101  U.  S.  398- 
Newton  v.  Porter,  69  N.  Y.  133;  Cook  v.  TuUis.  18  Wall.  (U.  S  )  333;  Riggs«, 
Palmer,  115  N.  Y.  506. 

"1  Spence's  Eq.  Jur.  511;  Perry  on  Trusts,  sect.  166;  Morgan  v.  Fisher,  83 
Va.  417;  Holmes  v.  Gilman.  188  N.  Y.  360. 

*Hopkinson  «.  Dumas,  43  N.  H.  396,. 307;  Doe  v.  Pott,  Doug.  710;  Wade  ■». 
Paget,  1  Bro.  C.  C.  364;  Phillips  v.  Brydges,  3  Ves.  136;  Selby  v.  Alston,  3 
Ves.  339;  Nicholson  v.  Halsey,  1  Johns.  Ch.  (N.  Y.)  417;  Gardner  v.  Astor,  3 
Johns.  Ch.  (N.  Y.)  53;  Wills  v.  Cooper,  1  Dutch  (N.  J.  137;  Cooper  ■».  Cooper, 
1  Hal.  Ch.  (N.  J.)  9;  Donalds  v.  Plumb,  8  Conn.  453;  Badgett  v.  Keating,  31 
Ark.  400;  Downes  v.  Grazebrook,  3  Merv.  308;  Hun  v.  Hunt,  14  Pick.  (Mass  ) 
374. 

'BoUes  V.  State  Trust  Co.,  37  N.  J.  Eq.  808;  Butler  v.  Godley,  1  Dev. 
(N.  Car.)  94. 

« Mason  ■».  Mason,  3  Sandf.  Ch.  (N.  Y.)  483. 
141 


1122  CLASSIFICATION  OF  ESTATES.  [§  1085 

titles  unite  in  the  same  person,  the  former  merges  in  the 
legal  title  and  the  trust  is  executed.' 
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I  1089.  A  Court  of  Equity  May  Order  §  1096.  Compensation  of  Trustee. 

a  Sale  and  a  Reinvestment.  §  1097.  Invalid  Trust. 

§  1090.  Liability  of  Purchaser.  §  1098.  Power  to  Destroy  Trusts. 

§  1091.  Sale  by  Survivors.  §  1099.  In  Case  of  Partition. 

§  1092.  Liabilities  of  Trustees.  §  1100.  Enforcement  of  Trust. 

§  1093.  Liability  of  Co-Trustees.  §  1101.  Parties. 

§  1085.  Trusts  Without  a  Trustee. — Courts  of  equity 
will  never  allow  a  valid  trust  to  fail  for  want  of  a  trustee.' 
And  because  the  legal  title  is  given  to  a  person  or  corpora- 
tion incapable  of  taking  it,  or  even  forbidden  by  law  to 
take  it,  it  will  not  fail  for  chancery  will  step  in  and  enforce 
the  trust,'  though  this  doctrine  was  at  one  time  denied  in 
Maryland,  Virginia,  and  by  the  United  States  supreme 
court. 

And  it  matters  not  from  what  cause  the  failure  may  arise, 
for  equity  will  follow  the  property  and  compel  the  holder 
to  perform  the  trust  or  appoint  another  to  whom  the  es- 
tate shall  be  conveyed.* 

An  express  trust  validly  created  will  not  be  allowed  to  fail 
for  want  of  a  trustee ;  the  power  of  the  court  to  make  removals 
and  appointments  of  trustees,  independent  of  any  statute 

'  Healey  v.  Alston,  25  Miss.  190. 

2  Co.  Litt.  290b;  Chestnutt  v.  Gann,  76  Tex.  150;  Kenaday  ®.  Edwards,  134 
U.  S.  117;  Schlessinger  ».  Mallard,  70  Cal.  336;  Adams  v.  Adams,  21  Wall. 
(U.  S.)  185;  Harris  v.  Rucker,  13  B.  Mon.  (Ky.)  564;  Brandon  v.  Carter,  119 
Mo.  572. 

sPraziem.  Church,  147  Pa.  St.  256;  Zimmerman  s.  Anders,  6  Watts  &  S. 
(Pa.)  218. 

'  Bailey  v.  Bailey,  2  Del.  Ch.  95;  McPherson  v.  Cox,  96  U.  8.  404;  Loveman 
■B.  Taylor,  85  Tenn.  1;  Green  v.  Blackwell,  31  N.  J.  Eq.  37;  Collier  v.  Blake, 
14  Kans.  250;  Sparhawk  v.  Sparhawk,  114  Mass.  356. 
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is  well  established.'    But  the  court  has  no  right  to  appoint 
a  trustee  to  execute  a  trust  in  another  jurisdiction.* 

The  executor  of  an  estate  and  a  trustee  may  be  the  same 
person; '  the  court  has  complete  and  full  power  to  appoint 
a  trustee  to  fill  a  vacancy  or  to  execute  a  trust.' 

§  1086.  Acceptance  op  Trust.— After  the  trustee  accepts 
the  trust,  he  will  be  estopped  from  denying  it  when  called 
upon  to  account  to  the  cestui  que  trust,  or  from  asserting 
that  he  has  not  formally  accepted  it.'  If  he  has  expressly, 
or  by  implication,  accepted  the  trust  he  is  bound  to  serve 
if  not  reUeved  by  the  court.  The  court  will  be  guided  by 
the  best  interests  of  the  cestui  que  trust,  and  relieve  him 
or  compel  him  to  serve.*  The  law  presumes  that  the  trust 
is  beneficial  to  the  trustee  as  well  as  to  the  cestui  que  trust, 
and  they  both  have  accepted  it,  so  the  declination  to  accept 
by  the  trustee  must  be  positive.' 

It  is  held  that  trustees  are  not  disqualified  to  act  from  the 
fact  that  they  are  also  cestuis  que  trustent.'  A  disclaimer 
of  a  trustee  may  be  established  by  acts  of,  or  by  non-action 
long  continued.' 

§  108Y.  Death  of  Trustee. — Upon  the  death  of  a  trustee 
the  trust  devolves  upon  the  administrator  of  the  trustee,  and 

'Anson  v.  Railroad  Co.,  85  Me.  79;  3  Story's  Eq.  Jur.  sect.  1287;  Hill  on 
Trustees,  190,  191;  Sullivan  v.  Latimer,  35  S.  Car.  422;  Dailey  v.  New  Haven, 
60  Conn.  314. 

« Comtee  ».  Lyons,  19  Dlst.  C.  267. 

'  In  re  Hodges'  Estate,  63  Vt.  661. 

*  Royce  s.  Adams,  12S  N.  Y.  402;  Sohlesslnger  v.  Mallard,  70  Cal.  326; 
Loveland  v.  Taylor,  85  Tenn.  1. 

»  McBride  v.  Mclntyre,  91  Mich.  406;  Barclay  v.  Goodloe,  83  Ky.  493;  Arm- 
strong V.  Morrill,  14  Wall.  (U.  8.)  120;  Montford  ».  Cadogan,  17  Ves.  485; 
Brandon  «.  Carter,  119  Mo.  672. 

« Tainter  v.  Clark,  5  Allen  (Mass.),  66;  Diefendorf  v.  Speaker,  16  N.  Y.  246; 
Greenwood  v.  Wakeford,  1  Beav.  576. 

'Lyle  V.  Burke,  40  Mich.  499:  Adams  v.  Adams,  21  Wall.  (U.  S.)  185;  Qoss 
V.  Singleton  2  Head  (Tenn.),  77;  Daly  v.  Bernstein  (N.  Max.),  28  Pac.  Rep. 
764;  Garnsey  v.  Gothard,  90  Cal.  603;  Smith  v.  Davis,  90  Cal.  25;  Feamster  v. 
Feamster,  35  W.  Va.  1. 

'1  Perry  on  Trusts,  sect.  297;  Story  v.  Palmer,  46  N.  J.  Eq.  1;  Rogers  v. 
Rogers,  111  N.  Y.  228;  Reid  ».  Reid,  30  Beav.  388;  Clissold's  Settlement,  10 
L.  T.  N.  S.  642.  Compare  Bundy  v.  Bundy,  38  N.  Y.  410;  Wetmore  v. 
Parker,  52  N.  Y.  459. 

'Brandon «.  Carter,  119  Mo.  572. 
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may  be  enforced  against  him.'  So  the  trustee's  executor 
becomes  clothed  -^th  his  duties  and  responsibihties  as  such 
trustee,  and  is  a  proper  party  to  any  litigation  affecting 
the  rights  of  the  cestuis  que  truMent  in  the  subject  matter 
of  the  trust.'  Upon  the  dedth  of  a  trustee  a  court  of 
equity  having  jurisdiction  of  the  parties  and  subject  niatter 
may  appoint  another  trustee  with  all  the  piowers  and 
duties  of  the  first." 

§  1088.  Sale  op  Trust  Property.— A  trii^tefe  df  a  jiassivie 
trust  may  convey  the  estate  as  the  cestui  que  trust  ihdy  di- 
rect; this  rule  is  general  where  it  will  violate  no  express  or 
impUed  trust.  And  the  trustee  may  cOnvey  such  a  trust 
at  the  verbal  request  of  the  cestui  que  trust  to  a  third  per- 
son and  pass  a  valid  title.*  The  Statute  of  frauds  has  no 
appUcation  to  such  a  case;  such  reijueSt  may  be  shown  by 
circumstances  and  parol  prbof  as  well  as  by  writing.'  When 
the  sale  has  been  enjoined  by  the  cestui  que  trust,  and 
equity  has  taken  jurisdiction  and  made  order^,  thien  the 
trustee  cannot  sell  until  ordered  by  the  cotirt,  although 
the  injunction  has  been  dissolved."  But  an  irrbgular  sale 
by  faihng  to  give  notice  to  the  cestuis  que  trustent  may  be 
curied  by  ratification  and  affirmance  by  the  court,  the  bene- 
ficiaries having  due  notice  of  such  proceedings.'  When 
the  trust  estate  is  Uable  and  insolvent  as  well  as  the  trustee, 
the  creditors  as  ,td  him  occupy  the  position  of  cestuis  que 
trustent,  and  as  such  are  entitled  to  equitable  relief  to  pre- 
vent him  from  making  an  illegal  and  unwarranted  transfer 
of  the  trust  estate  to  the  injury  of  such  creditors.'  If  the 
trustee  has  no  authority  to  sell  the  property,  a  sale  by  him 
is  void.' 

'  Tyler  v.  Mayre,  95  Cal.  160;  Perry  on  Trusts,  sects.  143,  144. 

'  Anderson  v.  Northrop,  30  Fla.  613.  Compare  Ewiiig  v.  Shannahan,  113  Mo. 
188. 

'  Sullivan  v.  Latimer,  35  8.  Car.  433;  In  re  Carpenter,  131  N.  Y.  86. 

■•Lewia  on  Trusts,  470;  Harris  «.  McElroy,  45  Pa.  St.  316;  Battles.  Petway» 
5  Ired.  L.  (N.  Car.)  576;  Arringtou  ».  Cherry,  10  Ga.  4i9. 

'  Rogers  v.  Tyley,  144  111.  653;  Guthrie  v.  TuUock,  5  Wash.  St.  383. 

« Maddux  v.  Triplett,  89  Va.  318. 

'  Dorsey  i>.  Banks  (Iowa),  55  N.  W.  Rep.  574.  See,  silsd,  Sullivan  ®.  Lati- 
mer, 35  8.  Car.  433. 

8  In  re  Garland,  10  Ves.  110;  Young  v.  Weed,  154  Pa.  St.  316. 

'Maxvcell  v.  Barringer,  110  N.  Car.  76.  See,  also,  Sullivan  c.  Latimer,  35 
S.  Car.  423. 
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§  1089.  A  CoTTJRT  OF  Equity  May  Order  a  Sale  and  a  Ee- 
INVESTMENT. — A  court  of  equity  by  th^  authority  of  its  gen- 
eral jurisdiction  over  minors,  has  power  to  authorize  a 
trusteei  who  hol4s  land  in  trust  for  them,  to  sell  the  same 
and  reinvest  the  proceeds.'  And  the  fact  that  aU  the  chil- 
dren are  not  born  in  time  to  be  made  parties  to  the  suit 
does  not  affect  the  title  of  tt^e  purchaser."  It  will  only  be 
necessary  to  make  all  the  parties  in  esse  at  the  time  of 
filing  the  bill,  who  have  an  interest  in  the  estate  as  parties 
defendant;  and  the  decree  ordering  such  a  sale  and  reinvest- 
ment will  be  binding  on  grand-children  who  may  thereafter 
be  born,  as  their  interest  was  identical  with  those  in  esse.' 

§  1090.  Liability  op  Purchaser.  —  A  bona  fide  pur- 
chaser for  value  will  be  protected.  So,  where  a  trust  does 
not  appear  in  the  deed  by  which  the  trustee  derives  title, 
a  purchaser  in  good  faith  for  a  valuable  consideration, 
from  the  trustee,  takes  the  property  discharged  of  the 
trust.*  And  so  where  a  sale  is  made  by  a  trustee  under  a 
power  in  the  deed  of  trust,  and  right  of  reinvestment,  a 
bona  fide  purchaser  who  pays  the  trustee  wiU  be  pro- 
tected;' and  this  is  the  general  rule,  though  it  has  been 
held  that  where  a  trustee  has  a  power  of  sale,  the  pur- 
chaser is  bound  to  see  that  the  purchase-money  is  rightly 
appropriated.  But  this  rule  is  not  founded  upon  any  solid 
basis,  for  it  is  impossible  for  the  purchaser  to  secure  the 
proper  application  of  the  purchase-money,  and  he  should 
not,  therefore,  he  held  liable  for  the  wrongful  use  of  such 
money.' 

'Hale  V.  Hale,  146  111.  237;  Cochran  ».  Van  Surlay,  30  "Wend.  (N.  T.)  364; 
Snowhill  V.  Snowhill,  3  N.  J.  Eq.  30;  Smith  v.  Sackett,  5  Qilm.  (111.)  534; 
Longworth  v.  Rlggs,  133  111.  258. 

'  Seeger  c.  Hunting  (Md.),  26  At.  Rep.  960. 

'  Hale  V.  Hale,  146  111.  237. 

*  Warnock  c.  Harlow,  96  Cal.  298;  Moore  v.  Kraemer,  50  N.  J.  Eq.  776; 
Sullivan  v.  Latimer,  35  S.  Car.  423;  In  re  Champion,  63  Law  Jour.  ch.  60;  67 
L.  Times,  N,  S.  344. 

=  Hughes®.  Tabb,  78  Va.  313;  Claiborne  v.  Holland,  88  Va.  1046;  Elliot  v. 
Menyman,  1  Lead.  Cas.  Eq.  109,  118. 

'Stall  V.  Cincinnati,  16  Ohio  St.  169;  Davis  v.  Christian,  15  Gratt.  (Va.)  11; 
Duffy  V.  Calvert,  6  Gill  (Md.),  487;  Potter  «.  Gardner,  13  Wheat.  (U.  S.)  49^; 
Andrews  v.  Sparhawk,  13  Pick.  (Mass.)  393. 
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Such  rule  can  only  have  application  to  cases  where 
the  trust  is  special  and  the  sale  is  for  a  special  purpose, 
as  for  the  payment  of  a  special  debt  or  claim;  and  then 
there  is  no  reason  for  such  rule  and  it  should  be  repudiated. 
But  the  estabUshed  rule  is  that  where  the  power  of  a 
trustee  to  sell  extends  to  the  purposes  of  trust  generally, 
the  purchaser  is  not  bound  to  see  to  the  application  of  the 
purchase- money.'  And  whenever  a  trust  or  charge  is  of  a 
definite  or  limited  nature,  the  purchaser  must  himself  see 
that  the  purchase-money  is  applied  to  the  proper  discharge 
of  the  trust;  but  whenever  the  trust  is  of  a  general  or 
uncertain  nature,  he  need  not  see  to  it.* 

§  1091.  Sale  by  Survivors. — Sometimes  two  or  more 
trustees  are  appointed  and  hold  the  legal  estate  in  joint 
tenancy.  And  when  the  trust  is  executed  the  survivors 
may  act  in  case  of  death  of  one  of  them.  So  where  a  trust 
to  sell  land  is  conferred  upon  trustees  by  name  and  does 
not  in  terms  require  the  whole  number  to  act,  the  trust  is 
legally  executed  by  the  survivors ;  °  that  is  when  the  power 
is  given  in  general  terms,  the  trust  survives  to  the  remain- 
ing trustees.*  But  if  the  trust  is  conferred  upon  them  by 
name,  indicating  a  special  confidence  in  each,  upon  the 
death  of  one,  the  confidence  in  him  dies  with  him; "  and 
the  same  is  true  of  trustees  appointed  by  the  court."  So 
when  the  will  imposes  on  the  executor  who  is  named, 
duties  foreign  to  those  which  come  within  the  scope  of  an 
executor's  ordinary  functions,  such  powers  do  not  pass  to 
an  administrator  unless  it  be  clear  that  it  was  the  intention 
of  the  testator  to  make  him  a  donee  of  the  power.'    But 

'  National  Bank  o.  Smith,  17  R.  I.  344. 

'Lewin  on  Trusts,  456,  note;  Perry  on  Trusts,  sect.  795;  Forbes  v.  Pea- 
cock, 11  Sim.  15i;  Stall  v.  Cincinnati,  16  Ohio  St.  169;  Goodrich  v.  Proctor,  1 
Gray  (Mass.),  567,  570. 

'Hunter  v.  Anderson,  153  Pa.  St.  386;  Lane  v.  Debenham,  11  Hare,  188; 
Saunders  v.  Schmaelzle,  49  Cal.  59;  Franklin  v.  Osgood,  14  Johns. -(N.  Y) 
553;  Cole  v.  Wade,  16  Ves.  38;  Peters  v.  Beverly,  10  Pet.  (U.  S.)  564;  War- 
burton  V,  Sandy,  14  Sim.  633;  Stewart  v.  Pettus,  10  Mo.  755. 

*Co.  Litt.  113a;  Story's  Eq.  Jur.  1063;  Lewin  on  Trusts,  339. 

'Berger  ®.  DufE,  4  Johns.  Ch.  (N.  Y.)  368;  Cole  v.  Wade,  16  Ves.  38. 

"Burrill  v.  Shell,  3  Barb.  (N.  Y.)  457;  Hibbard  v.  Lamb,  Ambler,  309;  Cole 
e.  Wade,  16  Ves.  38. 

'Ingle  V.  Jones,  9  Wall.  (U.  S.)  486;  Hayes  v.  Pratt,  147  U.  S.  557. 
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when  the  office  of  co-trustee  is  joint  and  entire  in  its' 
nature,  upon  the  death  of  one  or  more  of  the  trustees,  the 
office  will  devolve  upon  the  survivors,'  who  will  have  the 
same  powers  and  authority  as  the  whole  number  had  at 
first.' 

§  1092.  Liabilities  of  Trustees. — The  general  rule 
governing  all  trustees  in  the  administration  of  the  trust  is 
well  settled.  They  must  use  diligence  and  good  faith;  they 
are  not  permitted  to  use  their  opportunities  to  their  own 
advantage  nor  to  suffer  wrong  to  be  done  to  the  interests 
of  their  cestuis  que  trustent;  their  compensation  is  fixed 
by  the  deed  or  allowed  by  the  court, '  and  for  their  negli- 
gence they  are  responsible.'  In  other  words,  they  must, 
discharge  their  duties  to  the  best  of  their  skill  and  ability, 
with  such  care  and  diligence  as  men  fit  to  be  entrusted 
with  such  matters,  may  fairly  be  expected  to  put  forth  in 
their  own  business  of  equal  importance.'  Possessory 
actions,  and  protection  of  the  legal  estate  must  be  brought 
by  the  trustee;  he  may,  at  law,  even  oust  the  cestui  que 
trust  from  possession,  for  the  latter  holds  his  possession 
merely  as  tenant  at  sufferance  or  at  will.  ° 

§  1093.  Liability  op  Co-Trustees. — All  the  trustees  are 
responsible  for  their  acts  in  performing  their  trust.  Where 
they  join  in  executing  a  power  of  sale  all  are  responsible. 
But  if  one  of  them  is  neghgent  in  his  part  of  the  execution 
of  the  trust,  by  the  acquiescence  of  the  cestui  que  trust, 
his  wrong  may  be  waived  so  as  to  free  the  others'  from  ha- 

'  Lewin  on  Trusts,  213  Co.  Litt.  113a;  181b;  Attorney-Gen.  v.  Gleg,  Amb- 
ler, 584. 

^  Warburton  n.  Sands,  14  Sim.  622. 

'  Browne  v.  Lamb,  111  N.  Car.  16. 

*  Nobles  V.  Hogg,  36  S.  Car.  322. 

'  Waterman  ».  Alden,  144  111.  90;  Perry  on  Trusts,  sect.  266;  2  Story's  Eq, 
Jur.  sect.  1268b;  2  Pom.  Eq.  Jur.  1070;  Harkness  v.  Scammon,  48  Mo.  App 
136.  See.  also.  Mattocks  v.  Moulton,  84  Me.  545;  Webb's  Appeal,  147  Pa.  St 
368;  Eldredge  v.  Greene,  17  R.  I.  17.'  See,  also,  Clark  e.  Beers,  61  Conn.  87 
Mansfield  v.  Alwood,  84  111.  497;  Hepburn  v.  Hepburn,  2  Bradf.  (N.  T.)  74 

'Gunn  n.  Barrow,  17  Ala.  743;  Williams'  Appeal,  83  Pa.  St.  377;  Fltz- 
Patrick  v.  Fitzgerald,  13  Gray  (Mass),  400. 

'  Laurel  County  Court  v.  Seminary,  93  Ky.  379. 
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bility,  provided  they  have  been  diligent  in  the  acts  per- 
formed by  them.' 

The  burden  of  proof  is  upon  the  trustee  who  signs  a  receipt 
for  money,  to  enable  his  co- trustee  to  obtain  it,  where  the  same 
has  been  misapphed,  to  show  that  he  did  not  receive  the 
money,  or  in  any  way  assent  to,  or  connive  at  its  misapplica- 
tion." It  is  reasonably,  where  it  cannot  be  distinguished 
how  much  was  received  by  the  one  trustee,  and  how 
much  by  the  other,  to  charge  each  with  the  whole." 

In  the  sale  of  trust  property  all  the  trustees  must  join;* 
but  this  rule  does  not  apply  to  a  public  trust.'  If  one  of 
the  trustees  clearly  neglects  his  duty,  so  that  a  cp-trustee 
has  had  opportunity  to  violate  the  trust,  the  former  will  be 
liable  for  the  acts  of  the  latter."  But  they  are  not  hable 
for  the  unlawful  acts  of  each  other  unless  they  are  negli- 
gent in  the  discharge  of  their  duties. ' 

If  the  contracts  of  the  trustees  have  been  ratified  by  the 
cestui  que  trust,  third  parties  cannot  avoid  their  contracts 
with  trustees  on  account  of  the  want  of  power  of  the  trus- 
tees.' While  the  cestui  que  trust  has  no  right  to  possession 
of  real  prpperty  whose  title  is  in  the  trustee,  yet  he  can  re- 
strain the  trustee  from  cprnmitting  waste.' 

§  1094.  Purchase  of  Trust  Property  by  Trustee.— It 
is  a  general  rule  of  law  that  a  trustee  cannot  purchase  at 
his  own  sale,  and  if  he  does  the  sale  is  voidable  at  the  elec- 
tion of  the  cestui  que  trust. '°  So  where  an  executor  enforces 

•  Darnaby  v.  Watts  (Ky.),  31  8.  W.  Rep.  333;  Dyer  ii.  Riley,  51  K  J.  Eq. 
124. 

sBrice  «.  Stokes,  11  Ves.  819,  324. 

'Fellows  v.  Mitchell,  1  P.  Wm.  81,  83. 

«t!()le  V.  Wade,  16  Ves.  28;  Pranklia  ».  Osgood,  14  Johns.  (N.  T.),  553. 

» Chambers  v.  Perry,  17  Ala.  726. 

°  Towne  v.  Ammidon,  20  Pick.  (Mass.)  535;  Spencer  v.  Spencer,  11  Paige  (N. 
T.),  299. 

'Royallc.  McKenzie,  25  Ala.  368;  Edmonds  v.  Crenshaw,  14  Pet.  (U.  8.) 
166.     ■  ' 

8  Matheney  v.  Sandfor^,  26  W.  Va.  386. 

'  Moses  ».  Johnson,  88  Ala.  517. 

"Newton  v.  Taylor,  83  Ohio  St.  39,9;  Pindall  v.  Trevor,  30  Ark.  249;  Qush- 
man  ®.  Bonfleld,  139  111.  319;  Mullen  ».  Doyle,  147  Pa.  St.  512;  Anderson  v. 
Northrop,  30  Pla.  613;  Charles  v.  Dubose,  29  Ala.  367;  Scott.'B.  Umbarger,  41 
Cal.  410;   Reickhofl  «.  Brecht,  51   Jowa,   633;   Tracy  v.  Craig,  55   Cal.  91; 
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a  vendor's  lien,  inuring  to  his  testator's  estate,  and  at  the 
sale  purchases  the  propei'ty  and  takes  title  to  himself  indi- 
vidually without  accouuting  for  the  amount  of  the  bid  by 
him  made  for  the  same  at  such  sale,  the  purct^ase  was  in 
trust  and  should  inure  to  the  benefit  of  the  heirs  at  law.' 
Nor  can  a  pa,rty,  after  assuming  a,  trust  rel9,tion,  purchase 
in  an  outstanding  title,  and  hold  it  adversely  to  the  cestui 
que  trust.  If  he  attempts  to  do  so,  his  purchase  will  be 
held  to  have  been  paade  in  subordination  to  the  trust  with 
whiph  he  is  charged.'  Such  sale  is  not  void  but  voidable, 
and  will  be  considered  as  affirmed  on  the  failure  of  the 
cestui  que  trust  to  object  thereto  within  a  reasonable  time 
after  obtaining  knowledge  of  the  facts.' 

§  1095.  Conveyance  by  Cestui  Que  Trust  to  Trus- 
tee.— It  is  well  settled  that  the  trustee  cannot  use  the  trust 
property  for  his  own  benefit.  He  will  not  be  permitted  to 
take  advantage  of  the  cestui  que  trust;  but  when  the  ces- 
tui que  trust  is  of  full  age  and  stands  upon  an  even  footing 
with  the  trustee,  there  is  no  reason  why  the  cestui  que  trust 
may  not  settle  with  the  trustee  for  a  sufficient  considera- 
tion, and  either  release  or  convey  his  interest  in  the  trust 
estate  to  the  trustee.*  But  such  a  transaction  between  the 
cestui  que  trust  and  the  trustee  is  open  to  grave  suspicions, 
but  if  the  cestui  que  trust  is  of  full  age  and  capable  of  con- 
veying estates,  and  no  fraud  is  used,  such  a  conveyance 
wiU  be  sustained  as  valid. ' 

§  1096.  Compensation  of  Trustee. — The  general  rule  is 
that  the  trustee  shall  have  no  compensation  for  his  serv- 
ices ;  °  but  the  court  may  allow  a  remuneration  to  the  trus- 
tee.'   In  most  of  the  States  this  general  rule  has  been 

Matthewes  v.  Light,  33  Me.  305;  Manning  n.  Hayden,  5  Saw.  C.  C.  360;  Wliit- 
well  v.  Warner,  20  Vt.  425;  Jones  v.  Dexter,  130  Mass.  380;  Bennett®.  Austin, 
81  N.  Y.  808;  C^iurch  v.  Sterling,  16  Conn.  388. 

'  Anderson  v.  Northrop,  30  Fla.  612. 

'Cushman  v.  Bonfield,  139  IH.  219;  Barber  v.  Boyyen,  47  Minn.  118;  Peam- 
Bter  V  Feanister,  35  W.  Va.  1 

>  Hammond  v.  Hopkins,  143  U.  S.  224. 

*ln  re  Ledrich,  68  Hun  (N.  Y.),  397. 

'Barnard  ».  Stone,  159  Mass.  224;  Scanlan  i>.  Sc^nlan,  134  111.  630. 

•Buckingham  ®  Morrison,  136  111.  437,  In  re  Blgnell  (1893),  1  Ch.  59. 

•>  In  re  Bignell  (1892),  1  Ch.  59. 
142 
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changed  and  now  commission  is  allowed  the  trustee  for 
handling  the  estate  and  administering  the  trust.' 

Where  one  is  both  trustee  and  executor  of  the  same 
estate,  and  as  executor  receives  commission  on  the  whole 
estate,  he  will  not  be  allowed  commission  as  trustee,  no 
funds  having  come  into  his  hands  as  trustee,  except  the 
corpus  of  the  trust.' 

On  accounting,  a  trustee  lawfully  in  possession  of  the 
trust  property,  is  not  chargeable  with  the  rental  value  of 
the  land,  but  only  jvith  the  profits  that  he  actually  derived 
therefrom." 

Where  a  trustee  is  allowed  compensation  and  he  is  neg- 
ligent in  keeping  the  account  of  his  investments  of  the 
trust  funds,  and  of  his  receipts  and  disbursements  of  the 
same,  and  thereby  entails  a  large  expense  in  litigation,  and 
the  courts  are  deprived  of  the  means  of  being  assured  of  the 
correctness  of  the  accounting,  his  neglect  may  be  pun- 
ished by  resolving  doubts  against  him  and  also  by  with- 
holding compensation  from  him.* 

§  1097.  Invalid  Trust. — The  cestui  que  trust,  the  trustee 
and  the  subject-matter  must  be  certain  in  order  to  create 
a  valid  trust.  Hence,  a  deed,  the  cestui  que  trust  and 
trustee  being  uncertain,  will  pass  no  title. "  The  effect  of 
such  an  invahd  trust  is  to  destroy  the  trust  and  render  the 
pretended  title  void,  leaving  the  title  in  the  donor  or 
grantor  who  endeavored  to  create  a  trust." 

When  the  trustee  becomes  vested  with  a  title  to  the 
trust  property  which  is  presumptively  vahd,  and  which 
cannot  be  impeached  except  for  incapacity  of  the  testator, 
or  for  fraud  or  undue  influence  in  the  execution  of  the 
will,  the  burden  of  establishing   its  validity    is  cast  by 

1  Cobb  V.  Fant,  36  S.  Car.  1;  Welsh  v.  Brown,  50  N.  J.  Eq.  387;  Gaston's 
Estate,  35  N.  J.  Eq.  60,  348;  Woodruff  v.  Railroad  Co.,  129  N.  Y.  37;  Blau- 
velt  v.  Ackerman,  23  N.  J.  Eq.  495,  570;  Elmer  v.  Loper,  35  N.  J.  Eq.  475, 
483;  Dufford  v.  Smith,  46  N.  J.  Eq.  222. 

2  In  re  Old's  Estate,  1.50  Pa.  St.  529. 
•Thomson  p.  Peake,  38  S.  Car.  440. 

*  Welsh  -D.  Brown,  50  N.  J.  Eq.  387;  Elmer  v.  Loper,  35  N.  J.  Eq.  475,  483. 
» Nolte  n.  Meyer,  79  Tex.  351;  2  Perry  on  Trusts,  sect.  731. 
» Meyer  ■e.  HoUe,  83  Tex.  623. 


§  1098]  USES  ANn  TRUSTS.  1131 

law  upon  the  party  assailing  it,  and  the  situation  of  a 
trustee,  in  this  respect,  is  not  different  from  that  of  a 
grantee  of  real  estate  under  any  other  mode  of  convey- 
ance. The  grant  may  always  be  avoided  by  showing  the 
incompetency  of  the  grantor,  or  that  its  execution  was  pro- 
cured by  fraud  or  duress. 

If  a  trust  is  invahd,  and  the  trustee  has  executed  it,  he  is 
responsible  to  the  cestui  que  trust  tov  the  proceeds.' 

§  1098.  Power  to  Destroy  Trusts. — Courts  of  equity 
have  a  supervisory  power  over  the  management  of  trust 
estates  and  the  conduct  of  the  trustees,  but  they  never, 
save  in  exceptional  cases,  assert  this  power  to  dissolve  a 
trust  before  the  expiration  of  the  term  for  which  it  was 
created.  Where  the  interference  of  the  court  does  not  dis- 
turb or  destroy  the  trust  scheme,  but  is  rendered  necessary 
to  prevent  an  entire  failure,  is  the  exception.  Trusts  which 
have  become  impossible  of  performance  because  of  the  ex- 
istence of  conditions  not  anticipated  or  foreseen  when  they 
were  created,  belong  to  this  exception,  as  marriage  settle- 
ments, where  the  marital  relation  has  been  annulled,  and 
other  similar  cases.  The  court  will  decree  a  dissolution  of 
a  trust  upon  the  application  of  all  the  interested  parties, 
where  the  whole  design  and  object  of  the  trust  scheme  has 
been  practically  accomplished,  and  all  the  interests  created 
by  it  have  become  vested,  and  the  trustee  gives  his  assent.' 

In  all  such  cases  the  trust  becomes  practically  terminated 
by  force  of  events  not  within  the  control  of  the  trustee, 
and  for  which  provision  has  not  been  made  in  the  trust 
deed,  and  a  final  distribution  of  the  trust  estate  can  prop- 
erly be  decreed;  but  a  trust  will  not  be  suppressed  in  its 
incipiency  by  judicial  coercion.  A  court  of  equity  has  no 
power  to  destroy  a  vahd  trust'  or  compel  the  trustee  to 
consent  to  the  destruction  of  the  trust.*  Where  only  rights 
of  minors  are  involved  a  court  of  equity  possesses  large 
discretionary  powers  which  it  may  exercise  for  the  protec- 

'  Bork  V.  Martin,  133  N.  T.  280. 

'2  Perry  on  Trusts,  sect.  920;  Bowditch  ».  Andrew,  8  Allen  (Mass.),  341. 

'Douglas  V.  Cruger,  80  N.  Y.  19. 

<Cuthbert  v.  Chauvet,  136  N.  Y.  826. 
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tion  of  the  property  of  those  who  are  in  law  deemed  to  be 
its  wards;  and  which  niay  he  exerted  to  control  the  actions 
of  the  custodian  of  the  minor  or  of  his  estate.  But  this 
jurisdiction  cannot  be  employed  to  deprive  others  of  the 
title,  to  property  which  they  have  lawf^illy  ^pquiyed,  and 
the  trustee  holds  the  estate  committed  to  him  for  the  bene- 
fit of  all  the  parties  who  ares  presently  or  w,i\\  be,  eventually 
entitled  to  share  in  its  enjoyment. 

§  1099.  In  Case  of  Partition.— A  court  of  equity  will 
recognize  equitable  titles  and  deal  with  them  in  its  pro- 
ceeding, but  it  will  not  decree  a  partition  urged  by  one 
cestui  que  trust  and  resisted  by  another,  where  its  effect 
would  be  to  override  and  put  an  end  to  active  trusts  and 
defeat  the  testator's  intention.  Before  equitable  owners 
may  have  partition  carrying  the  legal  estate,  they  must  be 
entitled  to  call  for  that  legal  estate.'  Where  there  are  act- 
ive trusts  to  be  performed  which  may  for  some  purpose 
require,  in  order  that  the  testator's  intention  should  be  car- 
ried into  effect,  that  the  property  should  rejnain  as  an  en- 
tirety in  the  trustees  duiing  the  continuance  of  those 
trusts,  and  the  persons  seeking  partition  are  not  in  a  posi- 
tion, having  regard  to  their  estates  to  put  an  end  to  those 
trusts,  partition  will  not  be  decreed,  because  they  must 
take  the  property  subject  to  the  testator's  will  and  to  the 
trusts  which  he  has  directed  to  be  performed.'  Neithe^ 
the  wishes  of  the  devisees  nor  the  lapse  of  time,  nor  changes 
in  the  situation  pf  the  property,  can  affect  the  construction 
of  the  will  of  the  testator,  or  change  his  intention  mani- 
fested in  it,  or  the  estate  given  by  it.  It  is  the  intention 
that  he  had,  not  that  he  might  now  have,  which  must  be 
carried  out,  and  the  titles  given  by  the  'will  when  it  took 
effect  must  be  protected,  and,  hence,  partition  cannot  be 
had  by  the  devisees.'     This  matter  is  controlled  by  statute 

'  Story  «.  Palmer,  46  N.  J.  Eq.  1. 

'Taylor®.  Grange,  13  Ch.  Div.  333;  15  Oh.  Diy.  165.  See,  also,  Bigga  v. 
Peacock,  32  Ch.Div.  384;  20  Ch.Div.  300.  '    " 

3  Gerard  v.  Buckley,  137  Mass.  475;  Latshaw's  Appeal,  132S  Pa.  St.  143; 
Gregory  v.  Gates,  30  Gratt.  (Va.)  83;  Temple  v.  Hammock,  53  Miss.  360;  Hunt 
B.  Wright,  47  N.  H.  396;  Pennybacker  v.  Leary,  65  Iowa  220;  Hill  «.  Jones, 
65  Ala.  314;  Cubbage  «.  Franklin,  63  Mo.  364;  Morse  v.  Morse,  85  N.  Y.  53; 
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in  some  States."  If  only  one  dbvisee  holds  his  share  in 
trust,  the  other  devisees  may  havie  partition." 

A  court  of  equity  will  not  annul  a  trust  created  by  will, 
which  charges  trustees  with  the  care  and  supervision  of 
real  estate  and  leaves  its  conversion  to  their  discretion.'  If 
the  former  is  to  be  exercised  in  discretion  or  upon  the  judg- 
ment of  the  trustees,  the  court  will  not  interfere  with  the 
trustee's  discretion  in  executing  the  trust,  unless  he  has  ex- 
ercised his  discretion  mala  fide.* 

§  1100.  Enforcement  of  Trusts. — A  court  of  equity  has 
inherent  power  to  enforce  a  trust,  and  in  the  absence  of  a 
trustee  may  enforce  a  trust  or  appoint  a  triistbe  to  execute 
the  trust;'  and  a  resulting  trust  may  be  established  by 
parol  evidence,  even  though  such  evidence  overrides  an 
absolute  deed  on  its  face;  but  the  property  must  be  de- 
scribed particularly  in  the  pleadings  and  the  proof  must 
correspond  with  such  pleadings."  A  court  of  equity  will 
not  decree  a  partition  urged  by  one  cestui  que  trust  and 
resisted  by  another,  where  its  effect  will  be  to  override  and 
put  an  end  to  an  active  trust,  and  thus  defeat  the  testator's 
intention,  if  the  trustee  stands  ready  to  execute  the  ti-ust 
in  good  faith.  But  if  the  trustees  disagree  so  as  to  obstruct 
a  prompt  and  proper  execution  of  such  trust,  or  act  mala 
fide  in  its  execution,  a  court  of  equity  will  interfere  and 
compel  them  to  perform  the  trust,  or  wiU  itself  execute 
the  trust.' 

Swaine  v.  Denby,  14  Ch.  Div.  326;  Peck  v.  Cardwell,  2  Beav.  137.  Compare 
Reilly  v.  Whipple,  2  S.  Car.  277;  Kennedy  ».  Badgett,  19  S.  Car.  591 ;  Hunter 
v.  Stoneburner,  92  111.  75;  Hughes  v.  Devlin,  23  Cal.  507;  Sawyer  v.  Sawyer, 
61  N.  H.  50;  Jackson  ■».  Deese,  35  Ga.  84;  Locke  v.  Barbour,  62  Ind.  577; 
Holmes  v.  McGee,  27  Mo.  597;  Prentice  v.  Janssen,  79  N.  Y.  478;  Boyd®. 
Allen,  34  Ch.  Div.  622;  Wetmore  v.  Zabriskie,  29  N.  J.  Eq.  62. 

'New  Orleans  ».  Baltimore,  13 La  Ann.  162. 
.  'Haddon  v.  Hemingway,  39 Mich.  615;  Wain's   Appeal,  4  Pa.  St.  508;  Gal- 
lie  v.  Eagle,  65  Barb.  (N.  Y.)  583.     Compare  McBrown  a.  Dalton,  70  Cal.  89; 
Pell  ».  Ball,  Speer's  Eq.  (S.  Car.)  518. 

«  Outcalt  V.  Appleby,  36  N.  J.  Eq.  73. 

■•Read  s.  Patterson,  44  K.  J.  Eq.  211. 

« Rogers®.  Rogers,  111  N.  Y.  228;  Greenland  v.  Waddell,  116  N.  Y.  342. 

'Millers.  Blose,  30  Gratt.  (Va.)  745;  Kane  v.  O'Conners,  78  Va.  76;  Leath 
V.  Watson,  89  Va.  722. 

'Story  v.  Palmer,  46  N.  J.  Eq.  1.    See,  also,  Taylor  o.  Grange,  13  Ch.  Div. 
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§  1101.  Parties.— All  persons  who  are  legally  or  equit- 
ably interested  in  the  subject-matter  and  result  of  the  suit, 
must  be  made  parties.  The  interest  must  always  be  a 
present,  substantial  interest,  as  distinguished  from  a  mere 
expectancy,  or  future  contingent  interest.'  If  the  trustees 
represent  all  the  interest  in  the  land  they  are  the  necessary 
parties.'  Thus,  where  land  is  devised  to  trustees  in  trust, 
to  collect  rents  and  pay  the  same  to  a  daughter  of  the 
testator  during  her  Ufe,  and  at  her  death  to  convey  the 
same  to  her  issue  in  such  manner  and  shares  as  she  may 
direct  by  will,  and  in  the  event  she  lefives  no  issue,  then 
to  certain  other  persons  at  her  death,  the  legal  title  will 
not  vest  in  her  children,  and  they  will  not  become  neces- 
sary parties  to  a  bill  by  a  third  party  to  have  a  part  of  the 
land  sold,  but  it  will  be  sufficient  to  make  such  trustees 
parties.' 

233;  15  Ch.  Div.  165;  Biggs  v.  Peacock,  32  Ch.  Div.  284;  20  Ch.  Div.  200; 
Gerard®.  Buckley,  137 Mass.  475;  Outcalt  v.  Appleby,  86  N.  J.  Eq.  73;  Read  v. 
Patterson,  44  N.  J.  Eq.  211,  219. 

'  American  Bible  Society  v.  Price,  115  HI.  623;  Story's  Eq.  PI.  sects.  141, 
145,  150. 

'Brown  «.  Schley,  70  Ga.  64;  Campbell  d.  Watson,  8  Ohio  St.  498;  Mc- 
Arthur  V.  Scott,  113  U.  S.  340. 

'  Green  ?).  Grant,  143  111.  61.  See,  also.  Temple  «.  Scott,  143  111.  290;  Ben- 
nett V.  Garlock,  79  N.  Y.  314;  Townshend  c.  Fromner,  125  N.  Y  446;  Mc 
Giiii;p  V.  Devlin.  158  Mass.  63. 


CHAPTER  XXVIII. 

POWERS. 

Article  1. 
Nature  and  Creation. 

%  1103.  Nature  and  Divisioa.  §  1105.  Limitation  of  Powers  of  Dis- 

§  1103.  Creation  of  Powers.  posal. 

§  1104.  Division  of  Powers.  §  1106.  Designation  of  Beneficiaries. 

§1107.  Riglits  of  Donee's  Creditors. 

§  1102.  Nature  and  Division. — The  powers  which  are 
to  be  treated  in  this  chapter  are  those,  under  the  statute  of 
uses  or  the  statute  of  wills.  Such  a  power  gives  a  person, 
through  the  medium  of  the  statute  of  uses,  authority  to 
dispose  of  an  interest  in  real  estate,  vested  either  in  him- 
self or  another  person. 

It  was  repugnant  to  a  feoffment  at  common  law,  that  a 
power  should  be  reserved  to  revoke  it;  and  a  power  of 
entry,  for  a  condition  broken,  could  not  be  reserved  to  a 
stranger.  These  technical  difficulties  gave  occasion  to  the 
introduction  of  powers  in  connection  with  uses.'  Modern 
settlements  were  introduced,  and  powers  arose,  after  uses 
were  established  in  equity,  and  before  they  were  recog- 
nized at  law.  Every  such  power  of  appointment  is  strictly 
a  power  of  revocation,  for  it  always  postpones,  abridges,  or 
defeats,  in  a  greater  or  less  degree,  the  previous  use  and 
estates,  and  appoints  new  ones  in  their  place;  it  substitutes 
one  cestui  que  use  for  another. 

A  power  is  an  authority  expressly  reserved  to  the 
grantor,  or  expressly  given  to  another,  to  be  exercised 
over  lands,  granted  or  conveyed  at  the  time  of  the  creation 
of  such  power."  Estates  themselves  take  effect  by  virtue 
of  the  statute  of  uses,  for  the  authority  is  so  given,  that, 
upon  the  exercise  of  it,  a  use  with  its  accompanying  estate 

« 4  Kent's  Com.  315 

«  Watkins  on  Convey.  268. 

(1135) 
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springs  up,  giving  the  seisin  to  the  appointee.'  A  power  is 
an  authority  to  do  some  act  in  relation  to  land,  or  the  cre- 
ation of  estates  thei-eih,  or  of  charged  thereon,  which  the 
owner  granting  or  reserving  such  power  might  himself 
lawfully  perform. 

Technically  speaking,  a  power  is  not  an  estate,  but  is  a 
mere  authority,  enabling  a  person,  through  the  medium  of 
the  statute  of  uses,  to  dispose  of  an  interest  in  real  prop- 
erty, vested  either  in  himself  or  in  another  person." 

§  1103.  Creation  of  Powers. — A  power  rhay  be  created 
by  a  deed  or  will,  and  no  formal  set  of  words  is  necessary  ; 
it  is  sufficient  when  the  intention  is  clearly  declared ;  it 
is  created  by  grant  to  the  grantee,  or  reservation  to  the 
grantor,  and  the  reservation  need  not  be  iti  the  same  in- 
strument, if  made  at  the  same  time.  The  creation,  execu- 
tion and  destruction  of  powers,  all  dejjend  upon  the  sub- 
stantial intention  of  the  parties  ;  and  they  are  construed 
equitably  and  UberaUy  in  furtherance  of  that  intentioil.' 

The  appointee  under  the  power  canndt  take  a  larger 
estate  than  that  granted  to  the  feoffee  to  uses.*  A  devise 
of  an  estate  generally  or  indefinitely,  with  a  power  of  dis- 
position over  it,  carries  a  fee."  But  where  the  estate  is 
given  for  Ufa  only,  the  devisee  t&kes  only  an  estate  for  life, 
though  a  power  of  disposition,  or  to  appoint  the  fee  by 
deed  or  will,  be  annexed  ;  unless  there  be  some  manifest 
general  intent  of  the  testator,  which  would  be  defeated  by 
adhering  to  this  particular  intent."  Words  of  inheritance 
do  not  merge  or  destroy  an  express  estate  for  life,  unless 
it  becomes  absolutely  necessary  to  uphold  the  manifest 
general  intention.' 

'  Williams  on  Real  Prop.  245,  255. 

'Burleigh  ».  Clougli,  53  N.  H.  367. 

2  Jackson  v.  Veeder,  11  Johns.  (N.  Y.)  169;  1  Sugden  on  Pow.  118;  Logue 
•0.  Bateman,  43  N.  J.  Eq.  434;  Ames  ?).  Ames,  15  R.  I.  13;  Turner  v.  Timber- 
lake,  53  Mo.  871 ;  Cherry  «.  Greene,  115  111.  591;  Brant  «.  Virginia  Coal  Iron 
Co.,  93  U.  S.  826. 

*Co.  Lltt.  371h,  n.  331;  1  Sugden  on  Pow.  231. 

5  Co.  Litt.  9h;  Benesch  v.  Clark,  49  Md.  504. 

«Denson  ®.  Mitchell,  36  Ala.  360;  Mines  c.  Gambrill,  71  Md.  80. 

'Jackson©.  Robins,  16  Johns.  (N.  T.)  588;  In  re  Flintham,  11  Serg.  &  R. 
(Pa.)  16. 
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§  llOi.  Division  of  Powers.— The  parties  neciessary  to 
create  a  power  are  the  donor,  who  confers  the  power,  the 
appointor,  or  donee,  who  executes,  and  the  appointee,  or 
person  in  whose  favor  it  is  executed. 

Theusualclassificationof  powers  is:  1.  Powers  appen- 
dant or  appurtenant;  these  powers  are  those  which  enable 
the  donee  to  create  an  estate  out  of  his  own  interest.  Thus, 
if  an  estate  be  hmited  to  a  man  for  hfe,  with  power  to 
make  leases  in  possession,  every  lease  which  he  executes 
under  the  power,  must  take  effect  out  of  his  hfe  estate, 
and  binds  the  remainderman,  though  it  continues  after  the 
life  estate.'  2.  Powers  collateral  or  in  gross,  do  not  attach 
on  the  interest  of  the  party,  but  they  enable  him  to  create 
an  estate  independent  of  his  own.  Thus,  if  a  tenant  in  fee 
settles  his  estate  on- others,  and  reserves  to  himself  only  a 
particular  power,  the  exercise  of  that  power  must  be  on 
the  interest  created  and  settled  on  another.  Powers  in 
gross  are  those  which  do  not  affect  the  estate  of  the  donee. 
Thus,  a  power  given  to  a  tenant  for  life  to  appoint  the 
estate  after  his  death,  as  a  jointure  to  his  wife,  or  portions 
to  his  children,  or  to  raise  a  term  to  commence  from  his 
death,  is  a  power  collateral,  or  in  gross.  So  a  power  to  a 
stranger  to  dispose  of,  or  charge  the  land  for  his  own  bene- 
fit, is- a  power  in  gross."  3.  A  power  simple  collateral  is 
such  as  is  given  to  a  stranger;  that  is,  to  a  person  who  has 
neither  a  present  nor  future  estate  or  interest  in  the  lands. ^ 
Thus,  a  power  given  to  a  stranger  to  revoke  a  settlement, 
and  appoint  new  uses  to  other  persons  designated  in  the 
deed,  is  a  power  simple  collateral,  or  a  naked  power.* 
Powers  have  also  been  divided  as  follows:  1.  General 
powers  to  be  exercised  in  favor  of  any  person  whom  the 
appointee  chooses.  2.  Particular  powers,  to  be  exercised 
in  favor  of  specific  objects. 

In  New  York  the  powers  authorized  by  statute  are  dis-- 
tinguished  as  general  or  special,  beneficial  or  in  trust.' 

'  1  Sugden  on  Pow.  114. 
'  Sugden  on  Pow.  114;  Watkins  on  Conv.  370. 
'  Watkins  on  Conv.  269. 

••Sugden  on  Pow.  107;  Challia  on  Real  Prop.  60. 
'  Willard  on  Real  Estate,  353;  1  Rev.  Stat.  732,  sects.  76-79. 
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This  statute  has  abolished  the  common  law  powers  and 
powers  under  the  statute  of  uses,  and  established  new  pro- 
visions for  their  creation,  construction,  and  execution. 
Under  this  statute  a  general  power  authorizes  the  alienation 
in  fee,  by  deed,  will,  or  charge,  to  any  alienee  whatever. 

The  power  is  special  when  the  appointee  is  designated, 
or  a  lesser  interest  than  a  fee  is  authorized  to  be  con- 
veyed." It  is  beneficial  when  no  person  other  than  the 
grantee  has,  by  the  terms  of  its  creation,  any  interest  in 
its  execution.  A  general  power  is  in  trust,  when  any  per- 
son other  than  the  grantee  of  the  power  is  designated  as 
entitled  to  the  whole,  or  part  of  the  proceeds,  or  other 
benefit  to  result  from  the  execution  of  the  power.  A 
special  power  is  in  trust  when  the  dispositions  it  authorizes 
are  limited  to  be  made  to  any  person  or  class  of  persons 
other  than  the  grantee  of  the  power;  or  when  any  person 
or  class  of  persons,  other  than  the  grantee  is  designated,  as 
entitled  to  any  benefit  from  the  disposition  or  charge 
authorized  by  the  power."  A  power  coupled  with  an 
interest  means  interest  in  the  subject  matter  over  or  con- 
cerning which  the  power  is  to  be  executed,  and  it  is  not 
sufficient  that  the  interest  is  in  that  which  is  to  be  pro- 
duced by  the  exercise  of  the  power.' 

The  statutory  law  of  New  York  in  regard  to  powers  has 
been  followed  by  like  statutes  in  Michigan,  Minnesota, 
North  Dakota,  South  Dakota,  and  Wisconsin. 

§  1105.  Limitation  of  Power  op  Disposal.  —  If  the 
power  is  general  and  coupled  with  an  interest,  and  there  is 
a  devise  of  land  generally  with  full  power  to  dispose  of  it 
by  deed  or  by  will,  the  devise  will  be  construed  to  be  that 
of  an  estate  in  fee.  But  when  the  power  of  disposal  ac- 
companies a  bequest  or  devise  of  a  life  estate,  the  power  is 
limited  to  such  disposition  as  a  tenant  for  hfe  can  make, 
unless  there  are  words  clearly  indicating  that  a  larger  power 
was  intended."    But  if  it  appears  that  it  was  the  testator's 

'  See  Sugden  on  Pow.  425;  Co.  Litt.  371h,  n.  331. 

'See  Roach  «.  Wadham,  6  East,  289;  "Wright  v.  Wright,  41  N.  J.  Eq.  382; 
Howell  V.  Tyler,  91  N.  Car.  207. 
» Frink  v.  Roe,  70  Cal.  296. 
*  Giles  11.  Little,   104  U.   S.  291;  Phillips  v.  Wood,  16  R.  I.  374;  Brant  ®. 
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intention  to  give  a  fee  simple  estate,  the  estate  will  be  en- 
larged by  the  power."  If  the  limitation  of  the  estate  is 
expressly  for  life,  the  power  of  disposal  may  be  limited  in 
its  operations  to  the  life  estate."  And  when  a  will  limits 
the  estate  to  the  first  taker  for  life,  the  devisee  cannot  take 
a  fee,  although  he  may  be  invested  with  a  power  to  ap- 
point those  who  shall  take  that  estate.' 

Where  an  estate  for  life  is  given  by  will  to  one  with 
power  to  appoint  the  remainder  after  the  termination  of 
his  life  estate  among  the  children,  and  there  is  no  hmita- 
tion  over  upon  the  failure  to  exercise  the  power,  then  a 
trust  will  be  implied  in  favor  of  the  children,  and  the  court 
will  make  the  appointment  among  the  children  equally. 
But  when  there  is  a  limitation  over,  upon  the  failure  to 
exercise  the  power,  no  such  trust  can  be  impHed,  for  the 
reason  that  it  would  defeat  the  intention  of  the  testator.* 
And  where  an  estate  for  life  is  expressly  given,  and  the 
power  of  disposition  superadded  to  it,  however  unrestricted 
in  terms,  it  will  not  enlarge  such  an  estate  into  a  fee;  or  when 
though  an  estate  for  life  be  not  expressly  given,  yet  such 
language  is  used  as,  in  the  absence  of  other  and  qualifying 
provisions,  would  have  the  effect  to  create  a  life  estate,  then 
a  power  of  disposition  superadded  to  it  will  not  have  the 
effect  to  enlarge  what  otherwise  would  have  been  an  estate 
for  life  merely  into  a  fee,  unless  such  power  of  disposition 
is  unrestricted  in  its  terms  or  unlimited  in  its  legal  effects.' 

Virginia  Coal  and  Iron  Co.,  93  U.  S.  326;  Patty  v.  Goolsby,  51  Ark.  61;  Hol- 
s.n  V.  Rookhouse,  83  Ey.  233;  Cresap  «.  Cresap,  34  W.  Va.  310;  Graves  «. 
Trueblood,  96  N.  Car.  495;  Burleigh  v.  Clough,  53  N.  H.  273;  Croz'ier  v.  Bray, 
130  N.  Y.  366;  Hood  v.  Haden,  8i  Va.  588;  Gaven  v.  Allen,  100  Mo.  393- 
Whittemore  v.  Russell,  80  Me.  297;  Douglass  v.  Sharp,  53  Ark.  113. 

•Denson®.  Mitchell,  36  Ala.  360;  Walker  ».  Pritchard,  131  111.  221;  Mor- 
ford  V.  Dieffenbacker,  54  Mich.  593;  Andrew  v.  Brumfield,  32  Miss.  107. 

'Benesch  v.  Clarke,  49  Md.  504;  Cox  ».  Sims,  135  Pa.  St.  533;  Patty  v. 
Goolsby,  51  Ark.  61;  Douglass  v.  Sharp,  53  Ark.  113. 

'Crew  V.  Dixon,  129  Ind.  85;  Kent  b.  Morrison,  153  Mass.  137.  See,  also, 
Copeland  v.  Barron,  73  Me.  306;  Joslin  ».  Rhoades,  150  Mass.  301 ;  Welsh  «.' 
Woodbury,  144  Mass.  542;  Kelley  v.  Meins,  135  Mass.  231;  Damre'll  v.  Hartt, 
137  Mass.  218;  Mines  ®.  Gambrill,  71  Md.  30. 

*  Atkinson  v.  Dowling,  33  S.  Car.  414.  See,  also,  Withers  v.  Yeadon  1  Rich 
Eq.  (S.  Car.)  331. 

'Parks  V.  American  Missionary  Soc,  62  Vt.  19.  See,  also,  Stowell  v  Hast- 
ings, 59  Vt.  494. 
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§  1106.  Designation  of  Beneficiaries.  —  To  create  a 
valid  power,  either  beneficial  or  in  trust,  it  is  indispensable 
that  the  object  or  objects  to  be  benefited  by  its  execution 
shall  be  specified  in  or  be  clearly  ascertainable  from  the  in- 
strument by  which  the  power  is  attempted  to  be  created.' 

To  create  a  valid  power  in  trust  it  is  essential  that  its 
execution  be  beneficial  to  some  person,  or  class  of  persons 
other  than  the  grantee,  or  donee,  of  the  power,  who  can 
compel  the  due  execution  of  the  trust,  which  person  or 
class  of  persons  must  be  designated  in  or  be  clearly  ascer- 
tainable from  the  instrument  by  which  the  power  is 
created." 

Generally  and  in  the  absence  of  any  indication  of  a  con- 
trary intention  the  word  "issue  "  in  a  devise  includes  in  its 
meaning  aU  descendants.'  And  where  a  power  is  given  to 
a  donee  to  appoint  property  to  "all,  any  or  either"  of  sev- 
eral persons  named,  or  to  all,  any  or  either  of  their  lawful 
issue,  the  word  "or,"  in  the  absence  of  any  indication  of  a 
contrary  intent,  has  a  discretionary,  not  a  substitutional, 
import.  * 

A  power  to  appoint  to  relations  extends  to  all  capable  of 
taking  within  the  statute  of  distribution."  But  a  power  to 
appoint  to  children,  will  not  authorize  an  appointment  to 
grandchildren.  ° 

Though  children  in  the  ordinary  sense  do  not  include 
grandchildren,  yet  in  a  wiU,  grandchildren,  and  even  great- 
grandchildren, may  take  by  the  designation  of  children,  when 
necessary  to  effectuate  a,  manifest  intent.  This  is  the  case 
when  the  word  children  is  used  as  co-extensive  with  issue, 
or  when  there  are  no  children  literally  to  answer  the  de- 

'  Jennings  «.  Conboy,  73  N.  Y.  230;  Sweeney  ».  Warren,  137  N.  Y.  436; 
Farwell  on  Pow.  29,  401. 

2  Read  v.  Williams,  135  N.  Y.  560. 

'Leigh  v.  Norbury,  18  Ves.  340;  In  re  Corrie,  83  Beav.  436;  Tiers.  Pennell, 
1  Edw.  Ch.  as.  Y.)  854;  Dodsworth  ».  Addy,  11  L.  J.  N.  S.  Ch.  383;  Drake  ». 
Drake,  134  N.  Y.  830. 

^  Drake  ».  Drake,  184  N.  Y.  320;  Eoss  v.  Ross,  30  Beav.  645;  Pruen  v.  Os- 
borne, 11  Sim.  132;  Ralph  v.  Carrick,  11  Ch.  Div.  873;  Robinson  v.  Sykes,  3a 
Beav.  40;  Parkhurst  v.  Han'ow,  143  Pa.  St.  433;  Jackson  v.  Jackson,  158  Mass, 
374;  King  ».  Savage,  121  Mass.  308. 

'  Si.igden  on  Pow.  514,  515. 

^  Alexander  «.  Alexander,  8  Ves.  643;  Brudenell  v.  Elwes,  1  East,  443. 
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scription.'  And  it  seems  that  the  exercise  of  a  power  iu 
favor  of  a  class  of  persons,  as  children,  and  the  like,  is  for 
the  benefit  of  those  living  at  the  time  of  the  appointment.' 

§  1107.  Eights  of  Donee's  Creditors.— A  power  of  ap- 
pointment is  general,  or  not,  within  the  meaning  of  the 
rule,  according  to  the  persons  or  uses  to  which  the  property 
may  be  appointed  under  it,  and  not  according  to  the  time 
when  its  exercise  takes  effect  in  possession,  or  the  instru- 
ment by  which  its  exercise  is  to  be  manifested.'  If  a  party 
may  by  will  or  deed  dispose  of  property,  to  whom,  and  for 
such  uses  as  he  pleases,  to  take  effect  at  his  death,  and  may 
thus  apply  it  to  the  payment  of  his  debts,  or  direct  any 
other  disposition  to  be  made  of  it,  he  has  as  great  a  power 
of  disposal  as  he  has  of  his  own  estate  to  take  effect  at  the 
same  time;  and  having  undertaken  to  exercise  the  authority, 
it  may  well  be  treated  as  a  part  of  his  estate,  upon  his  de- 
cease, so  far  as  to  require  that  he  should  first  provide  for 
his  debts  out  of  it;  and  if  he  fails  to  do  so,  equity  may  ap- 
ply it  as  part  of  his  estate,  so  far  as  it  is  necessary  for  that 
purpose."  This  doctrine  has  been  impugned  in  some  cases, 
and  doubts  expressed  whether  its  original  introduction  into 
the  equity  jurisprudence  was  well  warranted;  but  its  exist- 
ence, as  a  part  of  the  system  of  equity  as  administered  in 
England  for  a  long  period,  is  not  denied."  But  the  power 
of  appointment  must  be  general,  or  such  as  the  donee  may 
execute  for  any  purpose  whatever,  for  if  the  power  be 
limited  in  any  such  manner  that  he  cannot  by  execution 
procure  the  benefit  to  himself,  there  is  no  pretense  for  his 
creditors  to  claim  it."  But  the  court  does  not  interfere  un- 
less the  party  upon  whom  the  power  has  been  conferred, 

1  Wythe  V.  Thurlston,  Ambler,  555;  Cutter  v.  Doughty,  23  Wend.  (N.  Y.) 
533;  Mowatt  v.  Carow,  7  Paige  (N.  Y.),  338;  Phillips  ».  Beall,  9  DaDa(Ky.),  1. 

» Needhan  v.  Smith,  4  Russ.  818. 

'  Johnson  v.  Gushing,  15  N.  H.  398. 

*4  Kent's  Com.  339;  Wales  v.  Bowdish,  61  Vt.  23;  Clapp  v.  Ingrahara,  136 
Miiss.  300. 

'Barford  v.  Street,  16  Ves.  135;  Lassells  «.  Cornwallis,  3  Vern.  465;  Town- 
shend  v.  Windham,  2  Ves.  Sr.  1;  Hinton  ».  Toye,  1  Atk.  466;  Bainton  v.  Ward, 
3  Atk.  173;  Pack  v.  Bathurst,  3  Atk.  269;  Thorpe  «.  Goodall,  17  Ves.  388 
Compare  Commonwealth  v.  DufBeld,  13  fa.  St.  377. 

^Townshend  v.  Windham,  3  Ves.  Sr.  10;  Wales  v.  Bowdish,  61  Vt.  28. 
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or  to  whom  it  is  tendered,  has  executed  it,  or  done  some 
act  indicating  an  intention  to  execute  it.'  This  is  because 
the  authorizing  a  party  to  create  a  charge  upon  an  estate, 
if  he  pleases,  does  not  of  itself  create  one,  nor  give  him 
any  interest  in  it.  But  when  he  assents  and  creates  the 
charge,  within  the  terms  of  the  power,  if  the  power  is  gen- 
eral, he  has,  by  the  authority  of  the  owner,  exercised  all 
the  power  over  the  estate,  to  that  extent  that  an  owner 
can.  There  is,  then,  in  existence  a  fund  over  which  he 
rightfully  claims  and  exercises  dominion,  and  equity  inter- 
feres, and  holds  that  this  exercise  of  dominion  is  subject  to 
the  ordinary  incidents  of  an  exercise  of  dominion  over  prop- 
erty, so  far  that  it  cannot  be  given  away  to  the  prejudice  of 
creditors. 

If  a  special  power  in  trust  is  exercised,  the  cestui  que 
trusVs  share  is  then  subject  to  his  debts,  though  the  cred- 
itors of  the  cestui  que  trust  cannot  compel  the  donee  to 
exercise  the  power.'' 

A  voluntary  appointee  always  takes  the  estate  subject  to 
the  payment  of  the  general  donee's  debts,  if  the  donee  may 
exercise  the  power  in  favor  of  his  creditors.' 

When  the  creditors  of  a  donee  have  a  right  in  a  power 
it  is  equitable  and  not  legal.' 

Where  an  estate  is  devised  to  an  executor  in  trust  for  a 
devisee  named,  to  the  use  of  such  devisee  for  life,  with, 
power  of  appointment  after  death,  and  the  power  is  exer- 
cised, the  estate  cannot  be  charged  with  the  debts  of  the 
devisee  which  existed  when  the  power  was  created,  be- 
cause the  trustee  held  the  legal  and  equitable  title  and 
could  convey  only  after  the  life  beneficiary  died.  The  lat- 
ter had  no  legal  nor  equitable  title  in  the  life  estate.  He 
had  only  power  to  direct  the  appointment  to  take  effect 
after  his  death,  in  a  deed  to  be  made  by  the  trustee  then 
and  not  before." 

1  Holmes  -d.  Coghill,  7  Ves.  409,  508;  13  Ves.  314. 

2  Chew  V.  Chew,  28  Pa.  St.  17.  See,  also,  Alison  v.  Wilson,  13  Serg.  &  R 
330;  Reed  v.  Underhill,  13  Barb.  (N.  Y.)  113. 

3  Johnson  v.  Cushing,  15  N.  H.  298. 

■•Townshend  c.  "Windham,  3  Ves.  Jr.  3;  Coverdale  s.  Aldrich,   19  Pick, 
(Mass.)  391. 
'Wales  V.  Bowdish,  61  Vt.  33. 
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In  Alabama,  Michigan, .  Minnesota,  New  York,  North 
Dakota,  South  Dakota  and  Wisconsin,  every  special  and 
beneficial  power  is  liable  in  equity  to  the  claims  of  cred- 
itors in  the  same  manner  as  other  interests  that  cannot 
be  reached  by  execution ;  and  execiition  of  the  power  may 
be  declared  for  the  benefit  of  creditors. 


Article  2. 
Exercise  and  Execution  of  the  Power. 

§1108.  Devise  to  Executor  —  Naked  §1116.  Intention      to    Exercise    the 

Power.  Power. 

§  1109.  Power  of    Sale    by   Implica-  §  1117.  Prior  Will   Operating  as  an 

tion.  Execution  of  a  Power  Sub- 

§  1110.  Power  of  Sale.  sequently  Created. 

§  1111.   Power  of  Sale  to   Pay  Debts  §  1118.  Mode  of  Execution. 

and  Legacies.  §  1119.  Successive  Executions. 

§  1113.  Doctrine  of  Election  of  Heirs.  §  1130.  Excessive  Execution. 

I  1113.  Who     May      Exercise     the  §  1131.  Defective  Execution. 

Power.  §  1133.  Power  Need  Not  be  Referred 
§  1114.  Administrator  With  Will  An-  to  in  the  Execution. 

nexed.  §  1133.  Perpetuities. 
§  1115.  Powers — Execution  by  Agent. 

§  1108.  Devise  to  Executors — Naked  Power. — It  has 
been  established  that  a  devise  of  land  to  executors  to  sell, 
passes  the  interest  in  it;  but  a  devise  that  executors  shall 
sell,  or  that  the  lands  shall  be  sold  by  them,  gives  them 
but  a  power.'  So  if  the  real  estate  is  not  devised  to  or 
vested  in  the  executors  by  any  provisions  in  the  will, 
such  executors  have  only  a  naked  authority  to  sell,  and  in 
the  meantime  the  freehold  descends  to  the  heirs  at  law  who 
are  entitled  to  the  profits  thereof  until  sale  made.'  The 
general  rule  is  that  trustees  are  to  be  presumed  to  have 
been  clothed  with  an  estate  commensurate  with  the 
charges  or  duties  imposed  upon  them,  and  are  not  by  mere 

'Tear  Book,  9  Hen.  VI.  13b,  24b;  Litt.  169;  Co.  Litt.  113a;  Yates  v. 
Compton,  3  P.  Wm.  308;  Bergen  v.  Bennett,  1  Caines'  Cases,  16;  Peck  v. 
Henderson,  7  Yerg.  (Tenn.)  18. 

'Co.  Litt.  113;  Seeger  v.  Leakin,  76  Md.  500;  Sugden  on  Pow.  104-108; 
Chance  on  Pow.  53. 
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construction  to  take  a  greater  estate  than  the  nature  of  the 
trust  required.'  The  New  York  statute  declares  that  a  de- 
vise of  land  to  executors,  or  other  trustees,  to  be  sold  or 
mortgaged,  where  the  trustees  are  not  empowered  to  re- 
ceive the  rents  and  profits,  shall  vest  no  estate  in  the 
trustees;  but  the  trust  shall  be  valid  as  a  power,  and  the 
lands' shall  descend  to  the  heirs,  or  pass  to  the  devisees  of 
the  testator,  subject  to  the  execution  of  the  power. 

§  J 109.  Power  of  Sale  by  Implication. — If  a  testator, 
having  a  right  to  dispose  of  his  real  estate,  directs  that  it 
shall  be  done  by  his  executor,  it  necessarily  implies  that 
the  estate  is  first  to  be  sold,  and  a  power  is  given  by  this 
implication  to  the  executor  to  make  such  sale  and  exe- 
cute a  requisite  deed  of  conveyance.'  A  power  in  the  ex- 
ecutor to  sell  lands  of  the  testator,  where  a  power  of  sale  is 
not  expressly  given,  may  arise  by  implication.  The  dis- 
tinction between  an  implication  of  an  estate  and  that  of  a 
power  being  that  where  the  purposes  of  a  trust  can  be 
fully  accomplished  by  sale  without  an  actual  estate  the  ex- 
ecutor will  take  a  power  to  sell  instead  of  an  estate.' 

It  is  well  settled  that  words  of  inheritance  are  not  neces- 
sary in  a  will  to  pass  a  fee,  if  an  intent  to  pass  it  is  other- 
wise evinced.*  No  particular  words  are  necessary  to  create 
a  power  of  sale.  Any  words  which  show  an  intention  to 
create  such  a  power,  or  any  form  of  instrument  which  im- 
poses duties  upon  the  trustee  that  he  cannot  perform  with- 
out a  sale,  will  necessarily  create  a  power  of  sale  in  the 
trustee.* 

§  1110.  Power  op  Sale. — When  the  executors  do  not 
take  the  legal  estate  under  the  will,  but  a  trust  which  is 

'Gibson  ii.  Mountfort,  1  Ves.  491;  Doe  v.  Barthrop,  5  Taunt.  385. 

2  Ogle  «.  Reynolds,  75  Md.  145;  Going  v.  Emery,  16  Pick.  (Mass.)  107,  113; 
Lindley  v.  O'Reilly,  50  N.  J.  L.  636;  Cruikshank  v.  Parker,  51  N.  J.  Eq. 
21, 

'Craig  V.  Craig,  3  Barb.  Ch.  (N.  Y.)  77,  94;  Belclier  v.  Belcher,  38  N.  J.  Bq. 
126.  See,  also.  Doe  v.  Vincent,  1  Houst.  Pel.)  416,  437;  Taylor  v.  Batman, 
92  N.  Car  601. 

*  Waterman  v.  Greene,  13  R.  I.  483. 

'1  SugdenonPow.  513;  Hill  on  Trust.  471:  Ames  v.  Ames,  15  E.  I.  13; 
Crane  ».  Bolles,  49  N.  J.  Eq.  873. 


§  1110]  POWERS.  1145 

an  active  one  enforcible  as  a  power  in  trust,  it  includes 
every  disposable  interest,  and  gives  to  the  executors  power 
to  convey  a  perfect  legal  title  to  the  real  estate. '  But  a 
will  which  devises  land  to  a  person  for  life,  and  after  his 
death  it  is  to  be  divided  among  his  children,  does  not  au- 
thorize a  sale  by  the  executor."  If  the  testator  directs  that 
his  real  estate  shall  be  sold  and  the  proceeds  of  sale  are  to 
be  disbursed  or  distributed  by  the  executor  for  purposes 
which  he  alone  can  by  law  perform,  he  has  an  implied 
power  to  sell."  Where  the  power  of  sale  is  an  unlimited 
one,  and  its  exercise  is  clearly  necessary  to  carry  out  the 
intention  of  the  testator,  it  will  be  executed.' 

A  deed  whereby  land  is  conveyed  to  a  feme  covert  or  other 
party  for  life  with  power  of  appointment  as  well  as  power  of 
sale  and  reinvestment  of  proceeds,  does  not  give  her  or  him 
a  right  to  mortgage.'  But  in  Pennsylvania  a  power  of  sale 
of  real  estate  includes  a  power  to  mortgage."  So  a  mortgage 
of  land  for  improvements  in  Pennsylvania,  executed  by  the 
widow  in  her  own  right  and  by  a  trustee  as  such,  though 
not  literally  complying  with  the  will,  is  binding  on  the 
remainderman . ' 

And  generally,  a  devise  to  an  executor  to  sell,  or  words 
of  similar  import,  will  vest  the  legal  title  in  the  executor, 
and  will  be  a  power  coupled  with  an  interest."  In  New 
York  the  executor  under  the  statute,  in  all  such  cases, 
takes  only  a  naked  power,  unless  the  power  is  imperative.' 
And  the  Pennsylvania  statute  provides  that  in  all  such 

»2  Sugden  on  Pow.  158;  1  Perry  on  Trusts,  348;  Halley  v.  Hirsch,  135  N. 
Y.  590;  Hackett  ®.  Milnor,  156  Pa,  St.  1. 

«Epley  ®.  Epley,  111  N.  Car.  505;  Vaughan  ».  jFarmer,  90  N.  Car.  607;  Ben- 
tham  V.  Wiltshire,  4  Mad.  44. 

3  Ogle  J).  Reynolds,  75  Md.  145;  Peter  ».  Beverly,  10  Pet.  (U.  S.)  565;  Davoue 
V.  Fanning,  2  Johns.  Oh.  (N.  Y.)  353;  Doe  «.  Hughes,  6  Exoh.  333;  Beers  v. 
JTarramore,  61  Oonn.  13;  Magruder  ».  Peter,  11  Gill.  &  J.  (Md.)  326. 

<  Adams'  Estate,  148  Pa.  St.  394;   Harvard  Oollege  «.  Weld,  159  Mass.  114. 

"Norris  v.  Woods,  89  Va.  873;  Green  ».  Claiborne,  83  Va.  386. 

«Zane  v.  Kennedy,  73  Pa.  St.  182,  192;  Lancaster  v.  Dolan,  1  Rawle  (Pa.), 
231. 

'  McOreary  v.  Bomberger,  151  Pa.  St.  323. 

« Herbert  v.  Herbert,  85  Ky.  134;  Perkins  v.  Presnell,  100  N.  Car.  220; 
Traphagen  v.  Levy,  45  N.  J.  Bq.  448. 

»!  Rev.  Stat.,  art  2.  sub.  68. 
144 
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cases,   the  executor  takes   the  power  coupled  with  the 
estate.' 

§  1111.  Power  of  Sale  to  Pay  Debts  and  Legacies. — 
In  many  cases  the  executor  derives  an  express  authority 
from  the  will  itself,  to  deal  Avith  the  real  estate  of  the  tes- 
tator in  a  particular  mode,  in  order  to  carry  into  effect  the 
purposes  of  the  will.  When  the  will  empowers  the  execu- 
tor to  sell  real  estate  to  pay  debts,  such  power  may  be  ex- 
ercised to  pay  a  debt  due  himself."  And  when  this  power 
is  imperative  a  creditor  of  the  estate  may  compel  the  ex- 
ecutor to  sell  the  real  estate  where  the  personalty  is  in- 
sufficient to  pay  the  indebtedness.' 

At  common  law  the  personalty  is  primarily  liable  for  the 
payment  of  debts,  and  must  be  first  exhausted  unless  there 
is  a  clear  direction  that  the  real  estate,  or  some  part  of  it, 
shall  be  first  so  applied.'  Before  the  personal  estate  of  a 
testator  will  be  discharged  from  the  burden  of  paying  the 
debts,  it  must  clearly  appear  that  he  intended  that  it  should 
be,  which  will  not  be  inferred  from  the  fact  that  authority 
is  given  to  sell  all  or  some  part  of  the  real  estate  for  the 
payment  of  debts,  and  especially  in  a  case  where  no  dispo- 
sition is  made  of  the  personalty.''  The  order  of  marshalling 
assets  for  the  payment  of  debts  is  to  apply,  first,  the  gen- 
eral personal  estate;  second,  estates  specially  devised  for 
the  payment  of  debts;  third,  estates  descended;  fourth,  es- 
tates devised,  though  generally  charged  with  the  payment 
of  debts."  A  devise  to  executors  of  real  estate  and  per- 
sonal property  in  trust  to  pay  debts  does  not  produce  the 
ordinary  relation  of  trustee  and  cestuis  que  trustent  between 
the  executors  and  creditors,  and  does  not  affect  the  running 
of  the  statute  of  limitations.'    But  a  direction  that  the  ex- 

'  Shippen  «.  Clapp,  29  Pa.  St.  265. 

« O'Flynn  v.  Powers,  136  N.  Y.  412. 

'  In  re  Gantert,  136  N.  Y.  106. 

"  Sweeney  v.  Warren,  127  N.  Y.  426. 

''Gray  v.  Minnethorpe,  8  Ves.  103;  Hartleys.  Hurle,  5  Ves.  540;  Hancox  7>. 
Abbey,  11  Ves.  179. 

« 3  Williams  on  Exec.  1526,  M.  2;  Heermans  v.  Robertson,  64  N.  Y.  333; 
Livingston  v.  Newkirk,  3  Johns.  Cli.  (N.  Y.)  312. 

'Perry  on  Trusts,  sect.  559.     See,  also,  Scott  v.  Jones,  4  CI.  &  F.  382,  398. 
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ecutor  pay  the  debts  of  the  testator  out  of  his  real  prop- 
erty or  personal  property  is  a  charge  of  his  debts  upon 
lands  creating  a  trust  which  creditors  can  enforce  ex  dehito 
justicice  by  compelling  the  executor  to  execute  the  trust." 

§  1112.  DocTKiNE  OF  Election  op  Heirs. — Where  a  tes- 
tator by  will  directs  the  sale  of  his  lands  and  the  division 
of  the  proceeds  among  his  heirs-at-law,  the  latter  may 
dispense  with  the  sale  and  elect  to  take  the  lands  in  lieu  of 
the  proceeds  of  sale."  The  principle  on  which  this  doctrine 
rests,  is  the  identity  of  the  interest  the  heirs  take  as  heirs- 
at-law,  and  in  the  proceeds  of  the  conversion  into  moneys 
but  where  there  are  several  cestuis  que  trustent  taking  dif- 
ferent interests  under  the  will  from  what  they  would  do  as 
heirs-at-law,  there  is  no  case  for  the  application  of  the  doc- 
trine of  election,  and  the  executor  must  perform  the  trust 
created  by  will.'  The  estate  of  the  heir- at  law  interme- 
diate the  testator's  death  and  the  exercise  of  the  power  of 
sale  to  pay  debts  and  distribute  the  remainder  to  his  heirs, 
is  an  actual  estate,  which  is  alienable,  devisable,  and  de- 
scendible, and  liable  to  seizure  and  sale  as  lands;  but  when 
the  power  of  sale  is  executed,  the  estate  of  the  heir  or  his 
alienee  is  determined,  and  the  purchaser  under  the  power 
becomes  seised  under  the  devisor  by  a  title  paramount  to 
the  title  of  the  heir  by  descent,  and  the  heir's  right  of  elec- 
tion is  gone.* 

§  1113.  Who  May  Exercise  the  Power.— As  a  general 
rule  the  persons  named  in  the  instrument  creating  the 
power  can  execute  it.  But  when  the  power  is  given  to  one 
trustee  with  a  discretionary  power  to  sell,  his  successor 
will  have  the  power  to  sell;'  the  executor  is  impliedly  vested 
with  the  power,  if  no  donee  is  specially  named  or  described. 
But  those  expressly  and  specifically  named  have  the  power 
of  sale  only  and  must  join.' 

'  Morse  v.  Bank,  47  N.  J.  Eq.  279.    See,  also,  In  re  Gantert,  136  N.  Y.  106. 
s  Morse  v.  Bank,  47  N.  J.  Eq.  279. 
'  Fluke  V.  Fluke,  16  N.  J.  Eq.  478. 

*Doe  V.  Jones,  10  Barn  &  Cr.  459;  Anon.  Jenkins,  184;  Hollman  v.  Tigges, 
42  N.  J.  Eq.  127,  131.     See,  also,  Todd  v.  Wortman,  45  N,  J.  Eq.  733. 
sBoutelle  ».  Bank,  17  R.  I.  781. 
•  Goebel  v.  Thieme,  85  Wis.  286. 
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In  case  of  a  power  in  trust  the  court  will  not  allow  the 
power  to  be  defeated.  It  wiU  either  compel  the  trustee  to 
execute  it  or  appoint  a  new  trustee  in  his  stead,  who  will 
have  the  same  powers.' 

A  mere  naked  power  is  never  imperative;  and,  hence, 
where,  by  the  death  of  the  donee,  or  by  accident,  such 
power  is  not  exercised,  the  court  will  not  exercise  it.  But 
there  are  powers  which  the  party  to  whom  they  are  given 
is  intrusted  with  and  required  to  execute.  This  kind  of 
powers  partake  so  much  of  the  character  of  a  trust  to 
be  executed,  that  they  will  not  be  allowed  to  fail  by  the 
failure  of  the  donee  to  execute  the  trust,  but  the  court  will 
execute  it  in  his  place.' 

If  the  power  bestowed  was  not  given  to  the  person 
appointed  as  executor  as  an  individual,  but  ratione  officii, 
it  survives  him;  and  if  the  power  is  imperative  the  court 
win  execute  it;'  and  if  it  be  necessary  to  the  proper  exe- 
cution of  the  power  that  a  new  trustee  shall  be  appointed, 
the  court  wiU  appoint  one  and  direct  him  in  the  perform- 
ance of  his  duty." 

There  is  a  broad  distinction  between  a  discretionary 
power,  ministerial  in  its  character,  and  connected  with  the 
management  of  the  trust  estate,  such  as  of  the  power  to  sell, 
or  lease,  and  a  power  personal  in  its  character,  and  to  be 
exercised  entirely  as  a  matter  of  personal  judgment,  as 
where  the  discretion  is  left  to  trustees  to  make  or  withhold 
a  gift,  or  consent  to  a  marriage. 

Where  the  discretionary  power  to  sell  and  lease  the  prop- 
erty, constituting  the  trust  estate,  is  a  power  annexed  to 
the  office  of  trustee  and  to  be  exercised  by  the  trustees 
named  in  the  will,  and  by  the  survivor,  and  the  heirs, 
executors  and  administrators  of  the  survivor,  then  if 
any  should  die  or  renounce  the  trust,  or  be  removed,  the 

1  Leeds  v.  Wakefield,  10  Gray  (Mass.),  517;  Doe  ».  Ladd,  77  Ala.  233. 

^Story's  Eq.  Jur.  see.  248;  3  Sugdcn  oq  Pow.  168;  Wortman  v.  Skinner,  1 
Beas.  (N.  J.)  358;  Brown  v.  Higgs,  4  Yes.  708;  5  Ves.  495;  8  Ves.  561;  18  Ves. 
193. 

aPedrick  e.  Pedrick,  48  N.  J.  Eq.  313;  50  N.  J.  Eq.  479;  In  re  Bailey,  15 
E.  I.  60;  Flanders  v.  Clark,  1  Ves.  9;  McDonald  v.  Hamblen,  78  Tex. 
628. 

■>  Weiland  v.  Townsend,  33  N.  J.  Eq.  393. 
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successor  may  exercise  the  power.'  But  when  a  testa- 
tor devises  land  to  a  trustee  and  executor,  and  to  others 
as  CO  executors,  with  power  to  sell  and  convert  the  land 
into  money,  and  they  all  qualify,  such  power  is  vested  in 
them  jointly,  and  not  severally,  and  cannot  be  legally 
exercised  or  well  executed  except  by  the  joint  action  of  all 
the  executors."  The  power  vested  in  trustees  must  be 
executed  strictly,  and  when  a  trust  or  power  is  delegated 
to  two  or  more  jointly,  for  mere  private  purposes,  the  con- 
currence of  all  who  are  intrusted  with  the  power  is  neces- 
sary to  its  due  execution ;  and  this  rule  applies  as  well  to 
trusts  coupled  with  an  interest  as  to  cases  of  mere  naked 
powers.  So  when  power  to  sell  land  is  conferred  by  will 
upon  several  executors,  all  who  qualify  and  are  living  must 
join  in  the  execution.' 

Every  person  capable  of  disposing  of  an  estate  actually 
vested  in  himself,  may  exercise  a  power  or  direct  a  con- 
veyance of  land.  An  infant  may  execute  a  simple  collat- 
eral power,  but  not  one  coupled  with  an  interest;'  and  a 
feme  covert  may  execute  any  kind  of  power,  whether  sim- 
ply collateral,  appendant  or  in  gross,  and  it  is  immaterial 
whether  it  was  given  to  her  while  sole  or  married.  The 
concurrence  of  her  husband  is  not  necessary." 

The  English  statute"  declares  that  the  executors  who 
accept  the  trust  may  sell  though  one  or  more  of  the  execu- 
tors shall  refuse  to  act.  This  statute  has  generally  been 
adopted  in  this  country. 

Where  a  power  is  given  to  two  or  more  persons  by  their 
proper  names,  and  they  are  not  executors,  or  where  it 
is  given  to  them  nominatim  as  executors,  and  the  word 
executor  is  used  as  a  mere  descriptio personarum,  the  power 
does  not  survive  without  express  words,  when  the  business  is 

'Druid  Park  Heights  Co.  v.  Oettinger,  53  Md.  46;  Safe  Deposit  and  Trust 
Co.  «.  Sutro,  75  Md.  361. 

-  Pennsylvania  Co.  ■».  Bauerle,  143  111.  459. 

2  Green  v.  Miller,  6  Johns.  (N.  Y.)  39;  Leggett  v.  Hunter,  19  N.  Y.  445; 
Franklin  v.  Osgood,  14  Johns.  (N.  Y.)  527;  Pennsylvania  Co.  i>.  Bauerle,  14S 
111.  459;  Brendenburg  «.  Bardie,  36  S.  Car.  197. 

*  Thompson  v.  Lyon,  30  Mo.  155. 

'Sugden  on  Pow.  148-155. 

«21  Henry  VIII.  c.  4. 
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■not  of  a  public  or  judicial  nature;'  but  where  it  is  given  to 
several  persons  by  their  name  of  trust,  as  "  to  my  executors  " 
or  "trustees,"  or  to  several  persons  genei'aUy,  as  "to  my 
sons,"  it  will  survive  so  long  as  the  plural  number  remains." 
The  power  to  sell  cannot  be  executed  by  attorney,  for  dis- 
cretion cannot  be  delegated,'  though  an  agent  may  do  a 
.subordinate  ministerial  act." 

If  the  power  be  coupled  with  an  interest  it  survives  and 
may  be  executed  by  one  executor  where  one  dies  or  re- 
nounces the  ofSce. '  So  a  power  to  a  partnership  firm  may 
be  executed  by  one  of  the  members  of  such  firm.° 

§  1114.  Administrator  with  Will  Annexed.  —  A 
purely  personal  trust  reposed  in  executors  nominatim  can- 
not be  executed  by  an  administrator  with  the  will  an- 
nexed.' In  Mississippi  and  in  other  States,  by  statute, 
where  powers  are  conferred  upon  executors,  which  are  to 
be  executed  virtute  officii,  the  power  survives  to  the  ad- 
ministrator with  the  will  annexed;  while,  in  those  cases 
where  a  relation  of  purely  personal  trust  is  created  in 
executors  nominatim,  the  trust  cannot  be  executed  by  the 
administrator  cum  testamento  annexo.  When  the  lands 
are  to  be  sold  at  all  events,  and  the  power  to  make  sale  is 
confided  to  the  executors  virtute  officii,  and  not  in  any 
other  character,  there  is  no  personal  trust  confided  to  the 
executors  nominatim,  but  merely  an  ofiicial  one  usual  in 
the  appointment  of  executors  generally,  and  belonging  to 
the  office;  hence,  the  power  of  sale  survives  to  the  admin- 
istrator with  the  will  annexed.'     But  where  there  is  no 

•  Chambers  v.  Perry,  17  Ala.  736. 

2  Co.  Liu.  113b;  Sugden  on  Pow.  159. 

^Coombes's  Case,  9  Co.  75b;  Cole  v.  Wade,  16  Yes.  27. 

^  Tyler  ii.  Herring,  67  Miss.  169. 

^  Brendenburg  v.  Bardin,  36  S.  Car.  197;  Lockart  v.  Forsyth,  49  Mo.  App. 
654;  Gutman  ».  Buckler,  69  Md.  7. 

6 Frost  ».  Erath  Cattle  Co.,  81  Tex.  505;  Deakin  v.  Underwood,  37  Minn. 
101;  Gordon  v.  Buchanan,  5  Terg.  (Tenn.)  71. 

'  Gambel  v.  Trippe,  75  Md.  353;  Compton  «.  McMahan,  19  Mo.  App.  490; 
In  re  Bierbaura,  40  Hun  (N.  T.),  504. 

«Cohea  ».  Johnson,  69  Miss.  46;  Griggs  v.  Veghte,  47  N.  J.  Eq.  179;  Rob- 
inson «.  Ostendorff,  38  S.  Car.  66;  Feeble  v.  Watts,  9  Dana  (Ky.),  103;  Jones 
4).  Roberts,  84  Wis.  465. 
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statutory  authority  in  the  case,  a  power  to  the  executor  to 
sell  land  cannot,  after  his  death,  be  executed  by  an  ad- 
ministrator cum  testamento  annexo.^ 

The  better  rule  seems  to  be  that,  where  not  controlled  by 
statute,  a  power  annexed  to  the  office  of  executor  dies 
with  it;  but  if  the  power  is  vested  in  the  executor,  not 
virtute  officii,  but  in  his  individual  capacity  as  testament- 
ary trustee,  it  may  be  executed  after  renunciation  or 
death  of  the  executor. 

And  it  would  seem  that  a  power  to  sell  land  given  to 
one  who  is  both  executor  and  trustee,  for  the  payment  of 
debts  or  distribution,  is  to  be  deemed  as  annexed  to  the 
office  of  executor,  and  will  pass  to  the  administrator  with 
the  will  annexed,  but  not  a  power  to  sell  for  general  pur- 
poses of  investment."  However,  this  matter  is  largely  con- 
trolled by  statutes  which  must  be  consulted  in  each  State. 

§  1115.  Powers— Execution  BY  Agent. —The  trustee  can- 
not delegate  his  power  without  authority. '  Where  an  ex- 
ecutor, in  whom  no  legal  estate  is  vested,  undertakes  to 
convey  real  estate,  under  a  power  contained  in  a  will  from 
which  he  obtains  his  appointment,  by  signing,  sealing, 
and  delivering  a  deed  in  blank,  and  entrusting  the  same 
to  an  agent  to  be  filled  up  with  the  name  of  the  purchaser, 
the  amount  of  the  consideration  and  the  description  of  the 
property,  after  such  agent  has,  without  the  knowledge  or 
subsequent  approval  of  the  executor,  negotiated  a  sale  of 
such  property,  such  deed  wiU  not  pass  the  legal  title  of  the 
testator.*  But  a  court  of  equity  might  aid  such  defective 
execution  of  this  power,  and  give  relief  to  an  innocent 
purchaser  for  value. 

'  Conklin  v.  Egerton,  31  Wend.  (N.  Y.)  430:  Dominick  v.  Michael,  4  Sand. 
(N.  y.)  374.     Compare  Gilchrist  v.  Rea,  9  Paige  (N.  Y.),  73. 

'Mordecai  i>.  Schirmer,  38  S.  Car.  394.  See,  also,  Venable  «.  Mercantile 
Trust  Co.,  74  Md.  187. 

=  Cole  «.  Wade,  16  Yes.  37n;  Sugden  on  Powers,  314-316;  Osgood  v  Frank- 
lin, 3  Johns.  Ch.  (N.  Y.)  31. 

"  Ayres  v.  Probaseo,  14  Kans.  175,  Mills  v.  Williams,  16  S.  Car.  598;  Allen 
V.  Withrow,  110  U.  S.  128;  Reeves  «.  Tappan,  31  S.  Car.  9;  Coombes's  Case,  9 
Co.  75;  Chauncey  v.  Arnold,  34  N.  Y.  330;  Schintz  v.  McManamy,  33  Wis.  399; 
Drury  ».  Foster,  3  Wall.  (U.  8.)  34;  Upton  v.  Archer,  41  Cal.  87;  Berger  v. 
Duff,  4  Johns.  Ch.  (N.  Y.)  368;  Reeves  v.  Braytoii,  36  S.  Car.  384. 
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A  receipt  of  the  purchase-money  by  the  executor,  with- 
out knowledge  of  the  source  whence  it  was  derived,  cannot 
operate  as  a  ratification  of  his  agent's  act;  but  if  the  pur- 
chase-money received  on  such  sale  was  applied  by  the  ex- 
ecutor or  his  agent  to  the  purposes  for  which  the  testator 
had  empowered  the  sale,  the  purchaser  will  have  an  equity 
to  claim  that  the  sale  shall  be  valid.' 

§  1116.  Intention  to  Exercise  the  Power. — Outside  of 
statutory  provisions  a  court  will  not  decree  an  intention  to 
execute  a  power  when  in  fact  no  such  intention  is  in  any 
way  evinced.  Hence  to  support  an  execution  of  a  power, 
something  must  appear  to  show  an  intent  to  execute  it. 
To  find  the  intent  the  will  itself*  must  be  looked  to  and  not 
extrinsic  facts,  except  as  they  enter  into  and  give  color  to 
the  will;'  and  this  rule  is  applicable  to  wills  and  deeds. 
So  where  nothing  appears  to  show  an  intent  to  execute  a 
power,  the  court  cannot  infer  an  intent  to  do  so.' 

This  was  the  almost  uniform  rule  prior  to  the  adoption 
of  statutes  upon  this  subject.  In  Massachusetts  alone  was 
a  contrary 'rule  adopted  by  the  court.  In  Massachusetts 
the  intent  may  be  shown  from  acts,  words,  or  deeds,  or 
from  the  situation  or  circumstances  of  the  parties." 

But  in  England  and  in  many  of  the  States  it  was  thought 
that  the  general  rule— that  where  nothing  appears  to  show 
an  intention  to  exercise  the  power,  the  court  cannot  infer 
such  an  intention — -defeated  the  intention  of  testators  who 
probably  intended  to  dispose  of  everything  they  had  power 
to  dispose  of;  and  so  acts  have  been  passed  by  England  and 
many  of  our  States  which  carry  property,  over  which  one 
has  a  power  of  appointment,  by  a  general  gift  of  his  own 
property,  unless  an  intention  not  to  execute  the  power  ap- 
pears. But  outside  of  statutory  declarations,  the  general 
rule  of  construction  is,  both  as  to  deeds  and  wills,  that  if 

'  Reeves  v.  Bray  ton,  36  S.  Car.  384. 

■^Cotting  ».  De  Sartiges,  17  R.  I.  668. 

"MiuesD.  Qambrill,  71  Md.  30;  Hollister  ».  Shaw,  46  Conn.  348;  Funk  i:. 
Eggleston,  92  111.  515;  Bilderback  «.  Boyce,  14  S.  Car.  538;  Moody  t.  Tedder, 
16  S.  Car.  557;  Blagge  v.  Miles,  1  Story,  C.  C.  433;  Ladd  v.  Cliase,  155  Mass. 
417. 

*  Hassam  v.  Hazen,  156  Mass.  93. 
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an  interest  and  power  co-exist  in  the  same  person,  an  act 
done  without  reference  to  the  power  will  be  apphed  to  the 
interest  and  not  to  the  power.' 

The  rvde  of  nearly  all  the  American  authorities  is,  that  if 
the  donee  of  the  power  intends  to  execute  it,  and  the  mode 
be  in  other  respects  unexceptionable,  that  intention,  how- 
ever manifest,  whether  directly  or  indirectly,  positively  or 
by  just  implication,  will  make  the  execution  valid  and  op- 
erative; that  the  intention  to  execute  the  power  must  be 
apparent  and  clear,  so  that  the  transaction  is  not  fairly 
susceptible  of  any  other  interpretation ;  but  if  it  be  doubtful, 
under  all  the  circumstances,  then  the  doubt  will  prevent  it 
from  being  deemed  an  execution  of  the  power;  and  that  it 
is  not  necessary,  however,  that  the  intention  to  execute  the 
power  should  appear  by  express  terms  or  recitals  in  the  in- 
strument, but  it  is  sufficient  that  it  appears  by  word,  acts 
or  deeds  demonstrating  the  intention.  According  to  the 
Enghsh  authority,  three  classes  of  cases  are  sufficient 
demonstrations  of  an  intended  execution  of  a  power:  1, 
Where  there  has  been  some  reference  in  the  will,  or  other 
instrument,  to  the  power.  2.  Or  a  reference  to  the  prop- 
erty, which  is  the  subject  on  which  it  is  to  be  executed.  3, 
Or  where  the  provisions  in  the  will,  or  other  instrument, 
executed  by  the  donee  of  the  power,  would  otherwise  be 
effectual,  or  a  mere  nullity ;  in  other  words,  it  would  have 
no  operation,  except  as  an  execution  of  the  power." 

But  the  rule  in  Massachusetts  is  different,  based  on  the 
English  statute,'  which  declares  that  a  general  devise  or 
bequest  shall  be  construed  to  include  any  real  or  personal 
estate  of  which  the  testator  has  a  general  power  of  appoint- 
ment, unless  a  contrary  intention  shall  appear  by  his  will.* 
So,  in  Massachusetts  a  general  residuary  devise  will  operate 

'  Phillips  V.  Brown,  16  R.  I.  379;  Grundy  v.  Hadfleld,  16  R.  I.  579;  Brown  v. 
Phillips,  16  R.  I.  613;  Cotting  v.  De  Sartiges,  17  R.  I.  668. 

^Leev.  Simpson,  134  U.  S.  573;  Blake  v.  Hawkins,  98  U.  S.  315,  326;  Warner 
V.  Ins.  Co.,  109  U.  S.  357,  366;  Whites.  Hicks,  33  N.  Y.  388,  393;  Funk  v. 
Eggleston,  93  111.  515,  588,  539,  547;  Porcher  v.  Daniel,  13  Rich.  Eq.  (S.  Car.) 
349;  Boyd  v.  Satterwhite,  10  S.  Car.  45;  Bilderback  v.  Boyce,  14  S.  Car.  538; 
Moody  o.  Tedder,  16  S.  Car.  557. 

n  Vict.  c.  36,  sect.  37;  7  Will.  IV. 

*Hassam  v.  Hazen,  156  Mass.  93;  Cumston  v.  Bartlett,  149  Mass  343-  Bewail 
145 
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as  an  execution  of  a  power  to  dispose  of  property  by  will, 
unless  there  is  something  to  show  that  such  was  not  the 
testator's  intention.' 

§  1117.  Prior  Will  Operating  as  an  Execution  of  a 
Power  Subsequently  Created. — The  weight  of  the  Eng- 
lish authority,  unaffected  by  statute,  is  against  a  prior  will 
operating  as  an  execution  of  a  power  subsequently  created 
or  reserved  in  such  or  similar  terms."  The  will  act'  pro- 
vides that,  unless  the  contrary  appears,  every  will  shall  be 
construed  with  reference  to  the  real  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  executed 
immediately  before  the  testator's  death,  and  that  a  general 
devise  or  bequest  shall  be  held  to  include  any  property 
which  the  testator  has  power  to  appoint  as  he  thinks 
proper.  This  makes  the  will,  whenever  made,  the  same  in 
legal  effect  as  if  it  were  the  testator's  last  act.  And,  hence, 
under  the  will  act,  a  power  to  appoint  by  will,  will  be  exe- 
cuted as  effectually  by  a  prior  as  by  a  subsequent  will,  the 
donor  of  the  power  being  presumed  to  know  the  law,  and 
to  intend  that  the  prior  will  shall  operate,  unless  a  contrary 
intention  appears.  This  statute  supplies  an  intention  and 
construes  the  will  as  an  appointment,  unless  the  will  itself 
declares  a  contrary  intention.* 

In  America  a  prior  will  will  not  operate  as  an  execution 
of  a  power  subsequently  created  or  reserved. '  Of  course  a 
will  which  precedes  the  power   may  be  reaffirmed  by  a 

V.  Wilmer,  132  Mass.  131.  See,  also,  Amory«.  Meredith,  7  Allen  (Mass.),  397; 
Willard  d.  Ware,  10  Allen  (Mass.),  263;  Bangs  v.  Smith,  98  Mass.  370. 

'  Cumston  v.  Bartlett,  149  Mass.  243,  248;  Hassam  v.  Hazen,  156  Mass. 
93,  94. 

« Leigh  V.  Norbury,  13  Ves.  339;  Walker  «.  Armstrong,  31  Beav.  284;  Com- 
per  V.  Mantell,  23  Beav.  323;  Hope  v.  Hope,  5  Giff.  13;  Chance  on  Powers, 
sects.  334,  335;  Doe  «.  Dilnot,  5  Bos.  &  Pul.  401;  Nott  v.  Shirley,  3  Ves.  Jr. 
604,  note.     Compare  Spring  i).  Biles,  1  Term  R.  435  note. 

3 1  Vict.  c.  26,  sects.  34,  35;  7  Will.  IV. 

••Moss  V.  Harter,  3  Smale  &  Q  458,  468;  Thomas  v.  Jones,  2  Johns.  &  H. 
475.  See,  also,  Stillman  ».  Weedon,  16  Sim.  26;  Patch  v.  Shore,  2  Drew.  & 
Sm.  589;  Boyes  v.  Cook,  14  Ch.  Div.  53;  Hodson  ».  Daner,  16  Week.  R. 
1101. 

'  Howard  v.  Carusi,  McArther  &  McKay  (D.  C),  260;  Matteson  v.  Goddard, 
17  R.  I.  399.  Compare  Vaux's  Estate,  11  Phila.  (Pa.)  57,  Burkett  v.  Whitte- 
more,  36  S.  Car.  438. 
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codicil  which  follows  the  power,  and  is,  therefore,  brought 
down  in  legal  effect  to  the  later  date.'  It  may  be,  however, 
that  a  power  may  be  Executed  by  or  according  to  a  prior 
will,  when  the  power  is  created  or  reserved  with  the  intent 
that  it  shall  be  so  executed,  in  case  the  wiU  is  left  to  take 
effect.  But  whether  such  be  the  intent  is  a  question  under 
the  instrument  creating  the  power,  not  under  the  will. 

In  construing  a  wiU  the  construction  must  be  had  in  the 
light  of  such  circumstances  only  as  existed  when  the  will 
was  made;"  and  if  the  will  was  intended  to  operate  only  on 
the  testator's  own  estate,  a  power  cannot  be  executed  by 
it;  and  so  when  a  testator  devises  his  propert}"-,  and  after- 
wards conveys  nearly  all  the  realty  devised  by  the  will  to 
trustees  upon  certain  trusts  among  them,  for  himself  for 
life,  and  after  his  death  for  such  uses  and  purposes  "  as  I 
by  my  last  will  and  testament  shall  direct  and  appoint  con- 
cerning the  same, "  and  in  default  thereof  to  his  widow  for 
life,  with  remainders  over,  the  will  does  not  execute  the 
subsequently  created  powers  of  appointment  in  the  subse- 
quent conveyance.  Because  the  trust  deeds  are  the  latest 
authentic  expression  of  his  mind  on  the  matters  to  which 
they  relate;  for  he  regarded  the  will  as  revoked  by  the 
deeds  to  the  extent  of  the  property  included  in  them,  and 
beyond  that,  he  wanted  the  wiU  to  operate  on  whatever 
property  he  may  have  at  his  death.' 

But  when  the  power  exists  before  the  will  is  made,  the 
will  may  express  an  intention  to  execute  the  power;  be- 
cause it  is  natural  or  in  the  common  course  of  human  con- 
duct for  the  testator  to  execute  the  power;  the  power  being 
previously  existent,  and  the  language  having  reference  to 
the  power,  it  would  be  purposeless,  if  the  testator  intended 
to  dispose  only  of  his  own  property,  when  it  was  what 
might  be  expected,  if  he  also  intended  to  dispose  of  the 
property  which  he  had  simply  an  appointing  power.' 

'  Willard  «.  Ware,  10  Allen  (Mass.),  363. 

'Hope  V.  Hope,  5  Giff.  13;  Wildbore  «.  Gregory,  L.  R.  13  Eq.  483;  Boyes«. 
Cook,  14  Ch.  Div.  53;  Mills  v.  Mills,  34  Ch.  Div.  186. 

3  Matteson  «.  Goddard,  17  R.  I.  399.  Compare  Burkett  v.  "Whittemore  36 
S.  Car.  438. 

^Bailey  v.  Lloyd,  5  Russ.  330;  Cowx  v.  Foster,  1  Johns.  &  H.  80;  Ferrier  ®. 
Jay,  L.  R.  10  Eq.  550;  In  re  Teape's  Trusts,  L.  R.  16  Eq.  443. 
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§  1118.  Mode  op  Execution. — Where  the  mode  of  exe- 
cution is  not  pointed  out  it  may  be  executed  by  deed  or 
wiU  or  by  writing.'  But  the  conditions  annexed  to  the 
exercise  of  the  power  must  be  strictly  complied  with  for 
the  person  who  creates  the  power  has  the  undoubted 
right  to  create  what  checks  he  pleases,  in  order  to  guard 
against  a  tendency  to  abuse."  If  the  words  of  a  will  or 
deed  imply  a  power  of  disposition,  the  devisee  or  grantee 
can  convey  a  title  in  fee."  As  a  general  rule,  a  power  to 
sell  and  convey  does  not  confer  a  power  to  mortgage.* 
But  some  courts  make  a  distinction,  and  hold  that  where 
the  intention  in  giving  the  power  is  that  real  estate  may 
be  converted  out  and  out  into  money,  such  a  power  does 
not  authorize  a  mortgage.'  But  when  the  power  to  sell  is 
for  any  purpose,  and  to  use  the  proceeds  in  any  manner 
the  devisee  may  think  proper ;  when  he  may  sell  any 
part  or  all  of  the  real  property,  and  make  the  proceeds 
his  own,  whether  necessary  for  his  support  or  not,  such 
power  is  as  ample  as  that  of  an  owner,  only  it  must  be 
executed  by  deed.  It  is  an  absolute  and  unrestricted 
power  to  sell  for  the  benefit,  and  in  the  discretion,  of  the 
devisee  of  the  power,  and  includes  the  power  to  mort- 
gage.' This  is  undoubtedly  the  correct  rule  and  is  founded 
upon  reason. 

'  4  Kent's  Com.  330. 

'Thrasher  v.  Ballard,  35  W.  Va.  524;  Hawkins  ®.  Kemp,  3  Bast.  410; 
Wright  v.  Waketord,  17  Yes.  454;  Wright  v.  Barlow,  3  Maule  &  Sel.  513; 
Napier  ii.  Napier,  89  Ga.  48. 

'Kimball  v.  Sullivan,  113  Mass.  345;  Tomlinson  v.  Dighton,  1  P.  Wm.  149. 
Todd  V.  Sawyer,  147  Mass.  570.     See,  also,  Valentine  ».  Wysor,  133  Ind.  47. 

*  Bloomer  v.  Waldron,  3  Hill  (N.  Y.),  366,  367;  Norris  «.  Woods,  89  Va. 
873;  Green  v.  Claiborne,  83  Va.  386;  Albany  Fire  Ins.  Co.  «.  Bay,  4  N.  Y.  9; 
Price  V.  Courtney,  87  Mo.  387;  Taylor  v.  Galloway,  1  Ohio,  833;  Stronghill  i>. 
Anstey,  1  DeG.  M.  &  G.  645;  Hallenby  v.  SpaflEorth,  1  Beav.  391;  Devaynes®. 
Kobin  on,  3  Jur.  N.  S.  77;  34  Beav.  86;  Willis  v.  Smith,  66  Tex.  31;  Stokes 
■V.  Payne,  58  Miss.  614;  Ferry  v.  Liable,  31  N.  J.  Eq.  567,  574.  See,  also, 
Page  V.  Cooper,  16  Beav.  396;  Wood  v.  Goodridge,  6  Cush.  (Mass.)  117; 
Morris  v.  Watson,  15  Minn.  313;  Tyson  v.  Latrobe,  43  Md.  335;  Hubbard  v. 
Congregation,  34  Iowa,  31;  Hoyt  v.  Jaques,  139  Mass.  386. 

'  Kent  V.  Morrison,  153  Mass.  137. 

«Kent  V.  Morrison,  153  Mass.  137;  Zane  «.  Kennedy,  73  Pa.  St.  183,  193; 
Lnebenthal  v.  Raleigh,  36  N.  J.  Eq.  169;  Lancaster  v.  Dolan,  1  Rawle  (Pa.), 
231;  McCreary  v.  Bomberger,  151  Pa.  St.  333.     See,  also,  Mills®.  Banks,  3 P. 


§  1119]  POWERS.  1157 

It  has  been  held  that  a  power  to  grant  or  appoint  the 
land,  will  authorize  a  charge  upon  it ;  and  a  power  to  sell 
and  raise  money  implies  a  power  to  mortgage  ; '  but  this 
cannot  be  treated  as  the  general  rule.' 

A  power  given  by  will  to  raise  money  out  of  rents  or 
profits,  includes  a  power  to  sell  and  mortgage,  if  neces- 
sary for  the  purpose  of  the  trust.'  A  power  to  i-ent  or 
lease  does  not  include^^a  power  to  sell.'  Nor  does  a  power 
to  sell  and  convey  include  a  power  to  convey  in  discharge 
of  a  debt  or  claim."  But  when  the  executor  is  authorized 
he  may  sell  part  of  the  realty  to  pay  debts."  Where 
a  power  is  authorized  to  be  executed  on  a  contingent  event, 
it  may,  unless  contrary  to  the  intention  of  the  party  creat- 
ing it,  be  executed  before  the  contingency  happens,  though 
it  cannot  take  effect  until  the  contingency  happens.' 

§  1119.  Successive  Executions. — Powers  of  revocation 
and  appointment  and  sale,  need  not  be  executed  to  the  full 
extent  of  them  at  once  ;  they  may  be  exercised  at  different 
times  over  different  parts  of  the  estate,  or  over  the  whole 
estate,  if  not  to  the  whole  extent  of  the  power,'  unless 
there  is  an  express  restriction  against  a  partial  execution.* 
Nor  does  an  appointment  by  way  of  mortgage  exhaust 
the  power  of  revocation,  for  it  is  only  a  revocation  pro 
tanto." 

So  long  as  the  power  is  not  exhausted  it  may  successively 
be  exercised,  at  different  times  over  different  parts  of  the 
property,  or  over  different  estates  in  the  same  tract  of  land. 

Wm.  9;  Ball  v.  Harris,  4  Myl.  &  Or.  264;  Williams  o.  Woodard,  2  Wend. 
CN.  Y.)  493. 

'-  Roberts  v.  Dixall,  3  Eq.  Cas.  668;  Mills  ».  Banks,  3  P.  Wm.  9. 

'  1  Sugden  on  Power,  513. 

»Bootle  V.  Blundell,  1  Merv.  193,  282,  233;  1  Powell  on  Dev.  234n;  Conk- 
ling  V.  Washington  University,  2  Md.  Ch.  497. 

<Roe  V.  Vingut,  117  N.  Y.  204. 

'Frost  V.  Erath  Cattle  Co.  81  Tex.  505. 

'  Stokes  V.  Stokes,  66  Miss.  456. 

'Machir  v.  Funk  (Va.),  18  S.  E.  Rep.  197. 

•Digges'  Case,  1  Co.  173;  Co.  Litt.  113a;  Snape  v.  Turton,  Cro.  Car.  472; 
Boney  v.  Smitt,  1  Vent.  84. 

•Butler  V.  Huestis,  68  111.  594. 

'« Perkins  v.  Walker,  1  Vern.  97. 
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When  it  is  intended  that  the  power  shall  not  be  subse- 
quently exercised,  it  will  be  released,  if  possible.' 

As  a  general  principle,  if  a  power  be  given  to  a  trustee 
to  be  exercised  during  the  continuance  of  the  trust,  such 
power  cannot  be  exercised  after  the  time  when  the  trust 
has,  in  fact,  by  specific  limitations  been  terminated,  even 
though  from  the  delay  of  the  trustee  it  has  happened  that 
the  trust  has  not  been  executed.  But  if  the  trust  contin- 
ues as  to  part  of  the  property,  the'  power  will  remain  in 
force  and  can  be  exercised  over  the  whole,  for  the  benefit 
of  all  concerned,  unless  there  is  a  clear  and  imperatiTe  di- 
rection to  the  contrary."  Parties  not  interested  in  the 
trust,  even  though  it  be  by  parol,  cannot  set  it  up  against 
the  party  who  holds  possession  of  the  trust  estate  as 
grantee. ' 

§  1120.  Excessive  Execution. — There  is  a  class  of  cases 
in  which  the  execution  of  powers  may  be  void  in  part  and 
valid  in  part.  Thus,  where  a  parent,  having  power  to 
appoint  among  children,  appoints  a  part  to  grandchildren  ; 
such  an  appointment  is  improper  only  to  the  extent  in 
which  it  deprives  the  true  object  of  the  power  of  the  bene- 
fit intended  exclusively  for  them  by  the  party  creating  the 
power ;  the  execution  of  which,  therefore,  is  held  void  only 
for  the  excess ;  *  because  in  the  execution  of  a  power  if 
something  ex  dbundanti  has  been  added,  which  is  im- 
proper, but  which  can  be  clearly  separated  from  what  is 
regular,  that  may  be  corrected, '  though  when  the  bounda- 
ries between  the  excess  and  ■  the  right  execution  ai-e  not 
distinguishable,  the  whole  is  void.' 

'  1  Sugden  on  Pow.  343. 

'  Johns  Hopkins  University  v.  Middleton,  76  Md.  186;  Trower  v.  Knightly,  6 
Madd.  91;  Taite  v.  Swinstead,  26  Beav.  535.  See,  also  Marshall's  Estate,  138 
Pa.  St.  360. 

^Hazlett  V.  Harwood,  80  Tex.  508. 

^Daubeny  v.  Cockhura,  1  Merv.  640;  Adams  v.  Adams,  Cowp.  651;  Smith 
v.  Camelford,  3  Ves.  Jr.  714;  Crompe  v.  Barrow,  4  Ves.  685;  Warners.  How- 
ell, 3  Wash.  C.  C.  12;  Funk  «.  *Eggleston,  93  111  515;  Hay  v.  Watkins,  3  Dru. 
&  War.  389;  Alexander  ».  Alexander,  3  Ves.  Sr.  640;  2  Sngden  on  Pow.  55, 
62,  75;  Sadler  «.  Pratt,  5  Sim.  632. 

'Palmer  i>.  Wheeler,  2  Ball  &  Bea.  28;  Sadler  ».  Pratt,  5  Sim.  633. 

« Alexander  ».  Alexander,  3  Ves.  Sr,  644. 
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If  the  donee  appoints  a  larger  sum  or  a  larger  estate  than 
the  power  authorizes,  the  execution  will  be  valid  within 
the  limits  of  the  power. '  "Where  the  power  has  been  ex- 
ceeded equity  will  support  the  power  so  far  as  its  execution 
was  warranted,  and  treat  the  excess  only  as  void,  while  at 
law  it  would  be  void  altogether.' 

§  1121.  Defective  Execution. — The  general  rule,  that 
although  a  defective  execution  may  be  aided,  yet  a  total 
absence  of  all  execution  of  a  power  cannot  be  supplied,' 
and  an  appointment  to  a  person  not  within  the  terms  of 
the  power  given  is  void.  But  such  an  appointment,  if 
made  with  the  approbation  of  the  real  objects  of  the  power 
may  be  supported  in  equity.  The  act  will  be  considered  as 
a  virtual  appointment  to  the  proper  objects,  and  an  ulterior 
disposition  of  the  subject  matter  by  them* 

Under  a  bequest  to  "issue,"  grandchildren  may,  in  cer- 
tain cases,  claim ; '  but  under  a  bequest  to  children,  grand- 
children can  never  be  entitled,  unless  there  are  no  children, 
and  the  will  must  be  inoperative  if  the  grandchildren  are 
not  let  in;  or  in  case  where,  by  the  context,  it  clearly  ap- 
pears that  the  word  "childi-en"  was  not  used  in  its  strict, 
but  in  a  more  extended  sense.' 

If  the  power  be  special  or  i  m  perati ve,  or  if  the  donee  has  re- 
ceived a  valuable  consideration  for  the  appointment,  equity 
will  correct  a  defective  execution,'  if  the  defect  relates  to 
the  formalities  of  the  execution."    But  the  remedy  for  re- 

'R/e«.  Prideaux,  10  East.  158;  Campbell  v.  Leach,  Ambler,  740;  Alexan- 
der n.  Alexander,  2  Ves.  Sr.  640. 

'Barnum  v.  Barnum,  26  Md.  119;  Knox  Co.  ■».  Nichols,  14  Ohio  St.  260. 

'Holmes  v  Coghill,  12  Ves.  215;  2  Sugden  on  Pow.  98. 

^Langstone  u.  Blackmore,  Ambler,  291;  Routledgj  v.  Dorril,  2  Ves.  Jr.  362; 
White  V.  St.  Barbe,  1  Ves.  &  Bea.  399. 

'Leigh  v.  Norbury,  13  Ves.  844. 

«Orford  v.  Churchill,  3.  Ves.  &  Bea.  59;  Reeves  v.  Brymer,  4  Ves.  698; 
RadclifEe  t.  IJuckley,  10  Ves.  201;  Royle  v.  Hamilton,  4  Ves.  437. 

'Reid  V.  Shergold,  10  Ves.  870;  Campbell  i).  Leach,  Ambler,  740;  Hout  «. 
Hout,  20  Ohio  St.  119;  Porter  ».  Turner,  3  Serg.  &  R.  108,  114;  Ellison  v.  Elli- 
son, 6  Ves.  656. 

8  Mutual  Life  Ins.  Co.  v.  Everett,  40  N.  J.  Eq.  345;  Mitchell  «.  Denson,  29 
Ala.  827;  Kearney  b.  Vaughan,  50  Mo.  284;  Blackwell  v.  Ogden,  2  Bush  (Ky.), 
265;  Stewart  v.  Stokes,  83  Ala.  494;  Long  v.  Hewitt,  44  Iowa,  363;  Barr  v. 
Hatch,  3  Ohio,  527;  Bradish  v.  Gibbs,  3  Johns.  Ch.  (N.  T.)  523,  550. 
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lief  is  confined  to  powers  only  created  by  act  of  the  owner 
of  the  property. ' 

The  doctrine  of  cy  pres,  has  been  carried  very  far,  and 
the  cases  in  which  it  has  been  attempted  to  combine  the 
general  intent  of  a  testator  with  his  particular  intent,  have 
gone  far  to  destroy  both,  and  should  not  go  farther."  An 
express  estate  for  life,  given  to  a  parent,  has  been  some- 
times construed  as  if  it  was  an  estate  tail,  when  his  chil- 
dren, the  principal  objects,  perhaps,  of  the  intended 
bounty,  could  take  as  purchasers; '  but  this  doctrine  ex- 
tends only  to  real  estate,  and  was  never  held  applicable  to 
personalty.*  -Equity  will  not  compel  the  mere  execution 
of  naked"  or  discretionary  powers.'  But  all  imperative 
powers,  whether  general  or  special,  will  be  exercised  by  a 
court  of  equity,  even  if  the  donee  has  failed  to  execute  the 
power.  In  such  case  equity  will  not  permit  any  accident 
or  neglect  of  the  donee  to  defeat  the  trust,  and  thus  to  de- 
prive the  cestuis  que  trustent  of  their  rights. 

It  is  the  very  fact  that  courts  of  law  hold  the  execution 
of  appointments  void  for  failure  to  comply  rigidly  with  the 
instrument  creating  them,  that  has  given  rise  to  the  juris- 
diction exercised  in  equity,  not  to  execute  any  case  of  non- 
execution,  but  under  limited  circumstances  to  aid  defective 
or  informal  executions.'  A  will  made  in  execution  of  a 
power  to  appoint  by  will  which  appoints  the  whole  subject 
to  some  persons  entitled  under  the  power,  omitting  others 
equally  entitled,  is  void  as  an  act  of  appointment. " 

'  Smith  V.  Bowes,  38  Md.  463;  Kearney  «.  Vaughan,  50  Mo.  284;  Gridley  v. 
Phillips,  5  Kans.  349. 

» Brudenell  v.  Elwes,  7  Ves.  390;  1  East.  450. 

2  Hockley  s.  Mawbey,  1  Ves.  143,  note  1. 

*  Robinson  v.  Hardcastle,  3  Term  R.  241,  253;  Leake  ».  Robinson,  2  Merv. 
379;  Crone  «.  O'Dell,  1  Ball  &  Bea.  470;  Leeds  ®.  Wakefield,  10  Gray  (Mass.), 
514. 

'Wilkinson  v.  Getty,  13  Iowa,  157;  Lines  ®.  Darden,  5  Fla.  51;  Johnson  v. 
Gushing,  15  N.  H.  298;  Howard  v.  Carpenter,  11  Md.  259;  Lippencott  n. 
Stokes,  2  Halst.  Ch.  (N.  J.)  123. 

"  Sedgwick  v.  Laflin,  10  Allen  (Mass.),  432;  Gorin  t.  Gorden,  38  Miss.  214; 
Noreum  v.  D'Oench,  17  Mo.  98;  Gibbs  v.  Marsh,  3  Met.  (Mass.)  243. 

'  Thrasher  v.  Ballard,  35  W.  Va.  524. 

'Thrasher  v.  Ballard,  35  W.  Va.  524. 
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§  1122.  Power  Need  Not  be  Eeferred  to  in  the  Exe- 
cution.— While  it  is  better  in  the  execution  of  the  power 
to  refer  to  it  in  the  instrument,  yet  the  power  may  be 
executed  without  reciting  it,  provided  the  act  shows  that 
the  donee  had  in  view  the  subject  of  the  power.'  And  if 
the  instrument  cannot  operate  in  any  other  way,  it  will  be 
•construed  to  be,  by  necessary  intendment,  a  valid  execu- 
tion of  the  power.' 

In  construing  an  instrument,  in  cases  where  the  party 
has  a  power  coupled  with  an  interest,  the  intention  is  the 
great  object  of  inquiry,  and  the  instrument  will  be  con- 
strued to  be  either  an  apppointment  or  a  release;  that  is, 
either  as  an  appointment  of  a  use  in  execution  of  a  power, 
or  a  conveyance  of  the  interest,  as  will  best  efifect  the  pre- 
dominant intention  of  the  party." 

The  general  rule  of  construction,  both  as  to  deeds  and 
wills,  is  that,  if  there  be  an  interest  and  a  power  existing 
together  in  the  same  person,  over  the  same  subject,  and 
an  act  be  done  without  a  particular  reference  to  the  power, 
it  will  apply  to  the  interest  and  not  to  the  power.'  It 
may  operate  as  an  appointment,  and  also  a  conveyance,  if 
it  be  so  intended,  though  the  usual  practice  is  to  keep  these 
two  purposes  clearly  distinct. '  If  the  power  is  not  coupled 
with  an  interest,  the  instrument  will  be  a  good  execution 
of  the  power  though  no  reference  is  made  to  the  interest 
or  to  the  power.  *  If  the  will  does  not  refer  to  a  power,  or 
the  subject  of  it,  and  if  the  words  of  the  will  may  be  sat- 
isfied, without  supposing  an  intention  to  execute  the 
power,  then,  unless  the  intent  to  execute  the  power  be 
clearly  expressed,  it  is  no  execution  of  it.' 

1  Coryell  B.  Dunton,  7Pa.  St.  530;  Reilly  v.  Chouquette,  18  Mo.  230;  Ex  parte 
Caswall,  1  Atk.  559;  Hunloke  v.  Gell,  1  Rus.  &  Myl.  515;  1  Sugden  on  Pow.  233. 

» Taylor  v.  Eatman,  93  N.  Car.  601;  Doe  v.  Vincent,  1  Houst.  (Del.)  416. 

>Cox  V.  Chamberlain,  4  Ves.  631;  Roach  v.  Wadham,  6  East,  389. 

<  4  Kent's  Com.  335;  Jones  v.  Wood,  16  Pa.  St.  35. 

'  1  Sugden  on  Pow.  301. 

«  White  V.  Hicks,  83  N.  Y.  392;  Patterson  v.  Wilson,  64  Md.  193;  Lee  v. 
iSimpson,  134  U.  8.  573;  Mutual  Life  Ins.  Co.  v.  Shipman,  119  N.  Y.  334; 
Hood  V.  Haden,  83  Va.  588;  Amory  v.  Meredith,  7  Allen  (Mass.),  897. 

'  Blagge  «.  Miles.  1  Story,  C.  C.  436;  Bradish  v.  Gibbs,  8  Johns.  Ch.  (N.  Y.) 
S51;  Roake  r.  Denn,  1  Dow.  &  Clarke,  487;  Lovell  v.  Knight,  8  Sim.  375; 
Da  vies  v.  Williams,  3  Neville  &  Mann.  821;  Walker  o.  Mackie,  4  Riiss.  76. 
146 
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Where  a  person  has  two  or  more  powers  over  the  same 
estate,  with  different  circumstances,  and  does  an  act  and 
makes  no  reference  to  either  or  any  power,  such  act  will 
be  deemed  an  execution  of  that  power  which  will  support 
the  disposition.' 

§  1123.  Perpetuities. — When  a  will,  or  an  appointment, 
in  execution  of  a  power,  creates  limitations,  which  at  the 
time  of  making  the  will,  or  of  such  executions,  are  more 
remote  than  the  policy  of  the  law  will  allow,  the  devise  or 
appointment  is  void  for  all  purposes,  even  for  that  of  a  gift 
over  to  one  who,  if  the  gift  had  been  to  him  immediately, 
would  have  been  entitled  to  receive  it;  a  subsequent  limita- 
tion under  a  will,  or  an  appointment,  will  not  be  accelerated, 
merely  because  the  previous  limitation  proves  void;  but 
the  whole  of  what  is  so  given  must  go  as  in  default  of  any 
appointment.' 

A  power  of  sale  to  be  exercised  after  a  definite  term  do^s 
not  necessarily  create  an  illegal  restraint  upon  alienation." 
And  when  the  trust  under  a  will  and  an  appointment  to- 
gether cannot  continue  for  a  time  greater  than  that  allowed 
by  the  rule  against  perpetuities,  the  trust  is  valid."  But 
when  the  devise  contravenes  the  rule  against  perpetuities 
it  is  void.'  The  validity  under  a  general  power  is  deter- 
mined by  its  condition  when  made,  and  not  considered  as  a 
part  of  the  instrument  in  which  the  power  is  created.  Thus, 
an  appointment  to  unborn  children  of  parents  who  are  in 
esse  at  the  time  of  the  execution,  but  unborn  at  the  time  of 
the  creation  of  the  power,  is  valid,  as  the  restriction  upon 
alienation  only  began  when  the  appointment  was  made." 
And  a  power  to  appoint  among  grandchildren  cannot  be 
exercised  in  favor  of  such  grandchildren,  whose  pai-ents 

'  Griffin  v.  Griffin,  141  111.  373. 

2  Genets).  Hunt,  113  N.  Y.  158;  Routledge  v.  Dorril,  3  Ves.  Jr.  363;  Lealse 
V.  Robinson,  2  Merv.  391;  Jee  v.  Audley,  1  Cox,  326;  Bullo.  Pritchard,  1  Russ. 
218. 

3  Buchanan  «.  Noah,  69  Hun  (N.  Y.),  81. 
^Hillen  v.  Iselin,  67  Hun  (N.  Y.),  444. 

'  Beers  v.  Narramore,  61  Conn.  13. 

"Mifflin's  Appeal,  121  Pa.  St.  205;  Appleton's  Appeal,  136  Pa.  St.  854;  1 
Sugden  on  Pow.  516. 
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were  not  in  esse  at  the  time  the  power  was  executed. '  And 
courts  will  not  permit  the  execution  of  a  power  when  the 
effect  will  be  to  create  an  estate  obnoxious  to  the  rule 
against  perpetuities.'  So,  also,  courts  will  not  allow  a 
power  to  be  executed  where,  in  the  interval  of  time  that 
has  elapsed,  the  object  for  which  the  power  of  sale  was 
created,  has  been  substantially  accomphshed.' 

No  limitation  of  time  is  imposed  upon  a  power  in  the 
nature  of  a  trust  not  limited  in  terms,  unless  the  rule 
against  perpetuities  is  involved  or  the  power  is  controlled 
by  an  inherent  quality  in  the  nature  of  the  trust,  or  in  the 
object  for  which  the  power  was  granted.* 


Article  3. 
Extinguishment  and  Revocation  of  Power. 

§  1134.  Extinguishment  of  Power.  §  1125.  Power  of  Revocation. 

§  1124.  Extinguishment  op  Power.  —A  failure  to  exer- 
cise the  power  may  extinguish  it.  Thus,  where  a  testator 
authorizes  his  executors  to  sell  and  convert  into  money  all 
or  a  part  of  his  realty  for  a  specific  purpose,  which  fails,  or 
is  accomplished  without  a  conversion,  the  power  is  extin- 
guished and  the  land  cannot  be  sold  by  virtue  of  it  or 
treated  as  money,  but  it  descends  to  the  heirs  unless  it  is 
devised.  ° 

Powers  relating  to  land,  whether  appendant  or  gross, 
may  be  destroyed  by  a  release  by  the  donee  to  any  person 
having  an  estate  of  freehold  in  possession,  remainder,  or 
reversion  in  the  lands  to  which  the  power  relates.  For 
where  powers  are  given  to  a  person  having  an  estate  or 

'Dana  v.  Murray,  123  N.  T.  604;  Hockley  v.  Mawbey,  1  Ves.  Jr.  150. 

'  In  re  Cotton's  Estate,  19  Ch.  Div.  624. 

'Peters  v.  Lewes,  16  Ch.  Div.  703;  18  Ch.  Div.  430;  Morse  v.  Bank,  47  N.  J. 
Eq  279. 

*  Morse  v.  Bank,  47  N.  J.  Eq.  279. 

5  Taylor  v.  Taylor,  3  DeG.,  M.  &  G.  190;  Chitty  v.  Parker,  3  Ves.  371; 
Wood  V.  Keyes,  8  Paige  (N.  Y.),  365;  Read  «.  Williams,  125  N.  Y.  560;  Bo- 
gert  V.  Hertell,  4  Hill  (N.  Y.),  493;  Hill  v.  Cook,  1  Ves.  &  B.  175;  Jackson  o. 
Jansen,  6  Johns.  (N.  Y.)  73;  Sweeney  v.  Warren,  137  N.  Y.  426. 
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interest  either  present  or  future,  in  the  land,  the  exercise 
of  them  is  considered  as  a  species  of  property  advantageous 
to  him;  and  there  is  no  reason  why  he  should  not  be 
allowed  to  part  with,  or  exclude  himself  from,  the  benefit 
of  it.'  A  present  power  not  simply  collateral  may  be  ex- 
tinguished by  release  to  any  one  who  has  an  estate  of  free- 
hold in  the  land  in  possession,  reversion  or  remainder,  and 
thereby  the  estates,  which  were  before  defeasible  or  charge- 
able by  the  power,  are  by  such  release  made  absolute." 

Of  course,  if  the  life  tenant  having  the  power  can  release 
it  to  the  tenant  in  remainder,  he  can  also  release  it  to  the 
latter's  grantee;  and  if  he  can  do  this,  there  is  no  reason 
why  he  cannot  join  with  the  tenant  or  tenants  in  remain- 
der in  a  deed  conveying  the  entire  estate,  and  therein 
release  the  power  to  the  grantee.'  Such  a  power  can  be 
released  by  the  donee  who  is  tenant  for  life,  where  he  him- 
self is  the  grantor  or  settlor  of  the  estate,  and  it  may 
equally  be  released  if  he  is  grantee  simply,  because  his 
release  must  be  to  him  who  takes  subject  to  the  power, 
and  the  exercise  of  the  power  would  be  inconsistent  with 
the  release,  which  is  a  species  of  conveyance  affecting  the 
land.*  But  a  special  power,  or  a  general  power  in  trust  for 
certain  cestuis  que  trustent,  cannot  be  extinguished  or 
released  by  an  act  of  the  donee  alone,  for  the  donee  cannot 
destroy  the  rights  of  the  beneficiaries. '  And  if  the  special 
power  be  mandatory  or  direction  is  given  to  the  donee  as 
to  its  exercise,  then  the  donee  has  no  power  to  release  it, 
even  though  the  cestuis  que  trustent  join  in  the  deed; '  but 
this  rule  is  otherwise  if  it  be  discretionary  with  the  donee.' 

A  failure  of  executors  to  exercise  a  power  as  directed  by 
the  testator  to  be  exercised  within  a  fixed  time,  does  not 
destroy  the  power.     During  the  period  of  limitation  they 

'  Digges'*Case,  1  Co.  174a;  Albany's  Case,  1  Co.  110b;  Smith  v.  Death,  5 
Madd.  237. 

'  Sugden  on  Pow.  89. 

^D'Wolf  V.  Gardiner,  9  R.  I.  145;  Grosvenor  v.  Bowen,  15  R.  I.  549. 

*  Leigh  V.  Winter,  W.  Jones,  411. 

5  Co.  Litt.  237a;  Tainter  v.  Clark,  13  Met.  (Mass.)  230;  Sugden  on  Powers, 
117. 

'  Chance  on  Powers,  sect.  3121. 

'  Brown  v.  Sterrett,  27  Pa.  St.  62. 
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have  some  discretion;  after  its  expiration  they  have  none.' 
A  power  of  sale  dependent  upon  a  void  trust  falls  with  the 
trust.' 

In  general,  powers  appendant  may  be  destroyed  by 
release,  bargain  and  sale,  or  feoffment;  powers  in  gross, 
by  feoffment  or  release;  but  powers  simply  collateral  can- 
not be  destroyed  by  the  act  of  the  person  to  whom  they  are 
given.' 

g  1125.  Power  of  Eevocation. — A  power  to  be  executed 
by  will  is  always  revocable  by  a  subsequent  will;  for  it  is. 
in  the  nature  of  a  will  to  be  ambulatory  until  the  testator's 
death.*  The  donee  cannot  make  his  appointment  by  deed 
unless  he  expressly  reserves  the  power  of  revocation,  or  it 
is  granted  to  him  in  the  instrument  of  creation.  And  if 
the  power  may  be  exercised  by  deed  or  will,  the  revocation 
of  an  appointment  by  deed  will  revive  the  power  to  appoint 
by  will.'  On  every  execution  of  the  power,  a  new  power  of 
revocation  must  be  reserved;  and  a  mere  power  of  revoca- 
tion in  a  deed  executing  the  power  will  not  authorize  a 
limitation  of  new  uses."  There  is  no  good  reason  why  a 
general  power  of  revocation  in  the  original  deed  creating 
the  power,  should  not  embrace  all  future  execution,  since 
it  is  allowed  to  be  affected  repeatedly  by  new  powers  of  re- 
vocation, and  since  a  power  of  revocation  in  the  original 
settlement  is  tantamount  to  a  power,  not  only  of  revocation, 
but  of  limitation  of  new  uses;  for  ho  that  has  a  power  to 
revoke,  has  a  power  to  limit.' 

Under  a  general  power  of  appointment  the  donee  has  a 
right  to  execute  a  valid  mortgage ;°  and  where  there  is  riot 
only  a  mortgage  but  an  ulterior  disposition  inconsistent 
with  the  former  uses  it  will  operate  in  equity  as  an  appoint- 
ment or  revocation,  unless  there  be  a  declaration  that  it 

'  Fahnestock  v.  Fahnestock,  152  Pa.  St.  56. 

'  Penfield  v.  Tower,  1  N.  Dak.  216. 

•Williams  on  Real  Prop.  256. 

*1  SugdenonPow.  321. 

'Saunders  v.  Evans,  8  H.  L.  Cas.  721. 

'Hatcher  v.  Curtis,  2  Freem.  61;  Hele  v.  Bond,  Prec.  in  Ch.  474. 

'  Anon.  1  Ch.  Cases,  241 ;  Colston  «.  Gardner,  2  Ch.  Cases,  46 

'  1  Sugden  on  Pow.  496. 
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« 

shall  be  an  appointment  or  revocation  jpro  torifo.'  Under 
such  a  general  appointment  the  donee  can  appoint  to  his 
own  use  and  thus  defeat  the  trust,  and  he  may  exercise 
this  power  by  mortgaging  the  property  and  limiting  the  re- 
mainder to  the  use  of  himself,  and  his  right  heirs.'  Be 
cause  when  the  equity  of  redemption  or  residuary  interest 
is  settled  differently  or  a  different  power  of  disposition  is 
reserved  over  it,  even  equity  wUl  hold  it  a  revocation,' 

'  Hicks  V.  "Ward.  107  N.  C.  393. 

« 1  Sugden  on  Pow.  361. 

»  Hicks  i>.  Ward,  107  N.  Car.  393. 
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§  1126.  Title— Definition.  —Title  is  the  chain  of  trans- 
fer of  property  from  or  under  sovereignty  to  the  owner. 
It  comes  from  sovereignty  when  the  owner  takes  by  a  chain 
of  direct  transfer;  and  under  sovereignty  when  the  trans- 
fer is  indirect  and  does  not  run  back  in  a  Hne  to  sovereignty, 
but  which  has  been  recognized  by  it.  An  example  of  the 
first  kind  is  seen  in  the  transfer  of  public  lands  to  the 
grantee;  an  instance  of  the  second  kind  is  a  confirmation 
of  a  grant  from  some  other  sovereignty  of  ceded  or  annexed 
territory  as,  for  instance,  a  Mexican  grant. 

The  definition  universally  given  is  Lord  Coke's ;  that 
title  to  real  estate  is  the  means  whereby  the  owner  of  the 
lands  has  the  just  possession  of  his  property.'  This  defini- 
tion is  antiquated  in  the  United  States,  but  is  still  held  on 
to  by  England.  Under  Coke's  definition  there  must  be  the 
union  of  actual  possession,  the  right  of  possession  and  the 
right  of  property,  to  make  a  perfect  title."    These  constitu- 

'  Co.  Litt.  345;  3  Bl.  Com.  195. 
'  3  Bl  Com.  199. 

(1167) 


1168      TRANSFER  AND   SUCCESSION-  OF  ESTATES.      [§§  2127-1128 

ent  parts  may  be  distributed  among  several  persons;  one 
may  have  the  possession,  one  the  right  of  possession  and 
another  the  right  of  property.  According  to  the  ancient 
Enghsh  law  these  rights  must  be  united  in  one  person  to 
form  a  complete  title.'  And  this  doctrine  of  possession 
runs  through  aU  the  English  cases  pertaining  to  perfect 
title.  This  principle  does  not  apply  to  perfect  title  in  the 
United  States;  legitimate  transfer  makes  perfect  title.  Be- 
cause, if  the  owner  of  property  has  the  chain  of  transfer 
from  sovereignty  he  has  a  perfect  title,  which  may  descend 
to  another  by  devise,  descent,  donation,  voluntary  or  in- 
voluntary sale,  or  by  laches;  or  it  may  again  become  vested 
in  sovereignty  by  escheat,'  or  condemnation,  which  is  a 
transfer. 

§  1127.  Title  by  Descent  and  Ptjechase.  —  AU  modes 
of  acquiring  title  to  lands  are  reducible  to  title  by  descent 
and  by  purchase;  or  title  by  act  or  operation  of  law,  and 
title  by  purchase,  or  by  the  act  or  agreement  of  the  parties.' 
Whether  the  agreement  be  founded  upon  a  valuable  con- 
sideration, or  is  the  result  of  a  gift  or  donation,  the  prop- 
erty thus  acquired  is,  at  law,  a  purchase.' 

The  continental  jurists  divide  titles  into  original  and 
derivative.  An  original  title  is  one  acquired  by  the  act  of 
the  owner.  Thus,  where  property  is  under  the  dominion 
of  no  one,  any  person  may  become  the  owner  by  entry  and 
possession;  and  this  rule  applies  to  property  whose  owner- 
ship and  possession  have  been  in  a  person  who  has  aban- 
doned or  lost  his  dominion  over  it.  Derivative  title  is  one 
legally  transmitted  from  the  owner  to  another.  This  suc- 
cession of  title  may  be  by  operation  of  law,  testamentary 
disposition,  or  by  conveyance.  This  division  takes  the 
place  of  title  by  descent  and  purchase  in  some  continental 
countries  but  has  not  been  adopted  in  England  nor  in  this 
country. 

§  1128.  Title  by  Descent. — Descent  is  the  title  whereby 
a  person,  on  the  death  of  his  ancestor,  acquires  his  estate  by 

'  Co  Litt.  266a. 

'4  Kent's  Com.  373. 

'Co,  Litt.  18  a,  b. 
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right  of  representation  as  his  heir,'  whose  assent  is  not 
necessary  and  who  cannot  prevent  the  vesting  in  himself 
the  title  thus  acquired.' 

At  common  law  the  inheritance  lineaUy  descends,  but 
never  lineally  ascends. 

The  English  law  of  descent  has  long  been  established,  and 
has  regulated  the  transmission  of  the  estate  from  the  an- 
cestor to  the  heir.  But  in  the  United  States,  the  English 
common  law  of  descent,  in  its  most  essential  features,  has 
been  generally  repudiated,  and  each  State  has  a  law  of  its 
own. 

In  the  general  outlines,  however,  the  different  laws  of 
descent  of  the  States  agree,  but  differ  greatly  in  detail; 
hence,  there  can  be  no  successful  attempt  to  define  and  ex- 
plain all  the  variations  and  shades  of  difference  between 
the  regulations  of  descent  in  the  different  States,  in  a  single 
chapter,  though  the  leading  principles  of  the  law  of  descent 
in  the  United  States,  which  are  of  the  most  general  appli- 
cation may  be  given.  The  descent  of  land  is  controlled  by 
the  legal  title,  and  when  the  legal  and  equitable  title  unite 
in  the  same  person,  the  latter  is  merged  in  the  former,  and 
the  whole  estate  descends  according  to  the  course  of  the 
legal  title.' 

And  where  the  real  estate  of  an  infant  is  converted  into 
money  by  order  of  the  court,  and  the  infant  dies  before  at- 
taining its  majority,  the  fund  will  be  treated  as  real  estate, 
and  as  such  descend  to  the  heirs  at  law  of  the  infant.* 

And  the  heirs  take  no  better  title  than  their  ancestor 
had.  Thus,  a  deed  procured  by  fraud  by  the  ancestor  con- 
fers on  his  heirs  his  title  with  all  the  defects. '  And  so, 
where  the  decedent's  estate  has  been  distributed  without 
any  legal  administration,  the  creditors  of  the  ancestor 
may,  in  equity,  follow  the  estate  into  the  hands  of  the 
representatives  for  the  enforcement  of  their  claims. ' 

,      13  Bl.  Com.  201. 
^  Co.  Liu.  n.  77. 

'Stembel  u.  Martin,  50  Ohio  St.  495. 

^Wetherill  v.  Hough  (K.   J.),   29   At.   Rep.   592;   In   re  Price,   67  N.  Y. 
231. 
'  Mankin  v.  Mankin  (Iowa),  59  N.  W.  Rep.  292. 
« Bullard  v.  Perry,  66  Vt.  479. 
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§  1129.  "Who  Ake  Heirs. — At-commou  law,  an  heir  is  he 
who  is  born  and  begotten  in  lawful  wedlock,  and  upon  whom 
the  law  transfers  the  estate  in  lands,  tenements  or  heredita- 
ments, immediately  upon  the  death  of  the  ancestor.  The 
word  heir  has  a  very  different  signification  at  common  law 
from  what  it  has  in  those  States  and  countries  which  have 
adopted  the  civil  law.  Where  the  civil  law  is  adopted,  the 
word  heir  applies  to  all  persons  who  are  called  to  the  suc- 
cession, whether  by  the  act  of  the  party  or  by  operation  of 
law.  In  civil  law  the  heir  is  the  person  who  succeeds  to 
the  rights  and  occupies  the  place  of  a  deceased  person. 
And  the  person  from  whom  the  property  is  transmitted  is 
called  the  ancestor.  Thus,  a  child  may  be  the  ancestor  of 
his  parents,  and  a  grandchild  the  ancestor  of  his  grand- 
parents." 

Technically,  a  person  taking  property  under  a  will  is  a 
devisee  and  not  an  heir.  Heirs  are  confined  to  those  per- 
sons to  whom  the  real  estate  of  inheritance  goes  upon 
death  of  the  ancestor,  as  one  cannot  be  heir  to  personal 
property." 

No  person  is  heir  of  a  Uving  person.  A  person  occupy- 
ing a  relation  which  may  be  that  of  heirship  is  called  heir 
apparent  or  heir  presumptive.' 

An  heir  apparent  is  one  who  has  an  indefeasible  right  to 
the  inheritance,  provided  he  outlives  the  ancestor."  An 
heir  presumptive  is  one  who,  in  the  present  circumstances, 
would  be  entitled  to  the  inheritance,  but  whose  I'ight  may 
be  defeated  by  the  contingency  of  some  nearer  heir  being 
born."  However,  these  distinctions  are  of  no  practical 
importance  whatever.  A  collateral  heir  is  one  who  is  not 
of  the  direct  line  of  the  deceased,  but  comes  from  some 
collateral  line;  as  a  brother,  sister,  an  uncle  and  aunt,  a 
nephew,  niece  or  cousin  of  the  deceased.  A  heir  at  law  is 
a  general  heir  who,  after  his  ancestor's  death  intestate,  has 

'  Priokett  v.  Pai-ker,  3  Ohio  St.  394;  Williams  on  Real  Prop.  105. 

^  Fabens  v.  Fabens,  141  Mass.  395;  Co.  Litt.  191a,  n.  77;  Lincoln  v.  Peny, 
149  Mass  3G8;  Donahue's  Estate,  36  Cal.  329;  Swaine  v.  Burton,  15  Ves. 
365. 

'  3  ni.  Com.  208. 

■•SBl.  Com.  208. 

'331.  Com  208. 
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a  right  to  all  lands,  tenements  and  hereditaments  which 
belonged  to  him  or  of  which  he  was  seised. 

In  civil  law  a  legal  heir  is  one  who  is  of  the  same  blood 
as  the  deceased,  and  who  takes  the  succession  by  force  of 
law.  This  is  different  from  a  testamentary  or  conventional 
heir  at  civil  law,  who  takes  the  succession  in  virtue  of  the 
disposition  of  man. 

§  1130.  Disinheriting  the  Heirs. — The  heir-at-law  never 
takes  by  the  act  or  intention  of  the  ancestor.  The 
heir's  right  is  paramount  to  and  independent  of  the  ances- 
tor unless  there  has  been  a  will  devising  the  real  estate  ; 
and  if  there  be  any  property  not  devised  the  heir  takes  it 
irrespective  of  the  testator's  intention.'  To  defeat  the  heir- 
at-law  the  property  must  be  disposed  of  by  will.'  The  heir 
cannot  be  excluded  from  taking  his  share  of  the  property 
where  the  ancestor  dies  intestate. ' 

Some  of  the  States  have  enacted  laws  that  where  a 
child's  name  has  been  omitted  from  the  will  he  shall  be 
permitted  to  share  in  the  property  unless  it  is  shown  by 
the  will  that  his  name  was  intentionally  omitted  by  the 
the  testator.  The  presumption  is  that  the  name  was  omit- 
ted by  accident,  and  parol  proof  is  not  admissible  to  show 
to  the  contrary.*  But  other  States  have  enacted  statutes 
that  the  intention  of  the  testator  may  be  shown  by  parol 
evidence  and  the  fact  be  passed  upon  by  a  jury. ' 

§  1131.  Vesting  of  Title  in  the  Heirs.— An  estate  in 
fee  upon  the  decease  of  the  ancestor  is  presumed  to  descend 
in  pursuance  of  the  Jaw  of  inheritance,  unless  the  descent 
is  shown  to  have  been  intercepted  by  a  devise  ;  *  of  course 

'  Augustus  V.  Seabolt,  3  Met.  (Ky.)  155,  161. 

'Denson  v.  Autrey,  31  Ala.  205. 

'Wight  v.  Hicks,  13  Ga.  155. 

< Shelby  ».  Shelby,  6  Dana  (Ky.),  60;  Gage  v.  Gage,  29  N.  H.  533;  Thomas 
•».  Black,  113  Mo.  66;  Bradley  v.  Bradley,  24  Mo.  311;  Pounds  o.  Dale,  48  Mo. 
370;  Wetlierall  v.  Harris,  51  Mo.  65;  Bower  v.  Bower,  5  Wash.  St.  335;  Wor- 
ley  B.  Taylor,  21  Oreg,  589;  Boman  v.  Boman,  49  Fed.  Rep.  339;  7  U.  S.  App. 
61;  1  C.  C.  App.  374;  In  re  Steven's  Appeal,  83  Cal.  333;  Smith  v.  Olmstead,  88 
Cal.  583. 

'In  re  Stebbins's  Estate,  94 Mich.  304,  Moon  v.  Evans,  69  Wis.  667,  Coulara 
i).  Doull,  4  Utah,  267;  133  U.  8.  216. 

•Baxter  v.  Bradbury,  30  Me.  360;  Corell  v.  Weston,  30  Johns.  (N.  Y.)  414; 
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the  land  descends  to  the  heirs  subject  to  the  widow's  dower 
and  the  husband's  curtesy,  except  where  such  are  abohshed, 
and  to  the  debts  of  the  ancestor's  creditors.'  And  if  the 
lands  have  been  sold,  the  proceeds  will  take  the  place  of 
the  land,  and  the  course *of  descent  is  not  altered." 

The  real  estate  rests  in  the  heirs  subject  to  the  payment 
of  the  ancestor's  debts.  But  until  the  sale  is  lawfully 
made  for  that  purpose,  the  heirs  may  enter  upon  the  estate 
and  receive  the  rents  and  profits.  Their  interest  Is  deter- 
mined only  by  the  sale  ; '  and  this  rule  holds  good  though 
the  estate  be  insolvent.  In  regard  to  succession,  equitable 
estates  vest  and  descend  as  legal  estates." 

§  1132.  Actual  Seisin  by  Ancestor  Required  at  Com- 
mon Lavp'. — By  the  common  law,  the  ancestor  from  whom 
the  real  estate  descended,  must  have  actual  seisin,  or 
seisin  in  deed,  either  by  his  own  entry,  or  by  possession 
of  his  or  his  ancestor's  lessee  for  years,  or  by  being  in 
the  receipt  of  rent  from  the  lessee  of  the  freehold,  in 
order  to  transmit  to  his  heir.  It  is  this  seisin  which  makes 
a  person  the  stirps  or  stock  from  which  all  future  inheri- 
tance by  right  of  blood  is  derived.  The  maxim  of  the  com- 
mon law  is,  that  non  jus,  sed  seisina  facit  stipitem.  Hence, 
if  the  heir  dies  before  he  has  acquired  the  requisite  seisin, 
his  ancestor,  and  not  himself,  becomes  the  person  last 
seised  of  the  inheritance,  and  to  whom  the  claimants  must 
make  themselves  heirs.' 

Seisin  in  deed  is  actual  possession  of  the  freehold,  and 
seisin  in  law  is  a  legal  right  to  such  possession.     A  con- 

Farrell ».  Enright,  13  Cal.  450;  "Watkins  v.  Holman,  16  Pet.  (U.  S.)  25.  Com- 
pare Telfair  ».  Stead,  3  Cranch  (U.  S.),  407. 

'  Willis  B.  Watson,  5  111.  64;  Chubb  ».  Johnson,  11  Tex.  469;  Coppinger  v. 
Rice,  33  Cal.  408. 

2  In  re  McCabe,  15  R.  I.  330;  Thompson's  Estate,  6  Mackey  (D.  C),  536. 

'Bakes  v.  Reese,  150  Pa.  St.  44;  Gibson  v.  Farley,  16  Mass.  287;  Boynton  v. 
Railroad  Co.,  4  Cush.  (Mass.)  467;  Lobdell  v.  Hayes,  13  Gray  (Mass.),  236; 
Allen  i>.  Van  Houten,  19  N.  J.  L.  47.  Compare  Branch  Bank  ®.  Fry,  23  Ala, 
770. 

■•Doeo.  Considine,  6  Wall.  (U.  S.)458;  McArthur  v.  Scott,  118  U.  S.  340; 
Bolton  V.  Bank,  50  Ohio  St.  290. 

'Litt.  sect.  8;  Co.  Litt.  lib;  3  Bl.  Com.  309;  Goodtitle  v.  Newman,  3  Wils, 
616 
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structive  seisin  in  deed  is  now,  for  all  legal  purposes,  equiva- 
lent to  an  actual  seisin.' 

This  rule  of  the  common  law  as  to  seisin  was  derived 
from  the  doctrine  of  the  feudal  law,  which  required  that 
whoever  claimed  by  descent  should  make  himself  to  be  the 
heir  of  the  first  purchaser;  and  the  seisin  of  the  last  posses- 
sor from  whom  he  claimed  as  his  heir  of  the  whole  blood, 
was  considered  as  presumptive  evidence  of  his  being  of  the 
blood  of  the  first  purchaser.  This  was  to  do  away  with  the 
difficulty  of  investigating  descent  through  a  long  line  of 
succession."  But  there  are  quaUfications  to  this  rule.'  If 
the  ancestor  acquired  the  land  by  purchase,  he  might,  in 
some  cases,  transmit  it  to  his  heirs  though  he  never  had 
acquired  seisin.*  If,  upon  an  exchange  of  lands,  one  party 
had  entered  and  the  other  died  before  entry,  his  heir  would 
still  take  by  descent,  for  he  could  not  take  in  any  other 
capacity. '  And  so,  according  to  equity,  if  a  person  is  en- 
titled to  real  estate  by  contract,  and  dies  before  it  is  con- 
veyed, his  equitable  title  descends  to  his  heir.° 

At  common  law  if  a  person  owning  the  reversion  or  re- 
mainder expectant  upon  the  determination  of  a  freehold 
estate,  dies  during  the  continuance  of  the  particular  estate, 
the  remainder  or  reversion  does  not  descend  to  the  heir, 
because  he  has  never  had  the  seisin  necessary  to  constitute 
hi  m  the  stock  of  descent. '  But  if  this  rule  has  been  repealed 
by  both  England  and  the  American  States. 

§  1133.  Law  of  Primogeniture. — At  common  law,  the 
real  estate  descended  to  the  eldest  son  to  the  exclusion  of 
the  other  children.  But  if  there  were  no  sons,  then  it  de- 
scended to  the  daughters  in  equal  shares,  the  daughters 
taking  as  coparceners.     This  law  giving  to  the  eldest  son 

'  Green  v.  Liter,  8  Cranch  (U.  S.),  239. 

«4  Kent's  Com.  386;  Wright  on  Tenures,  185;  Bracton,  65b. 

'Potter  «.  Potter,  1  Ves.  437;  Co.  Litt.  15a.  See,  also,  3  and  4  Will.  IV.  c. 
106. 

*  Shelley's  Case,  1  Co.  98a; 

'  Shelley's  Case,  1  Co.  98a. 

« Potter  V.  Potter,  1  Ves.  437. 

'Jackson  ».  Hendricks,  3  Johns.  Gas.  (N.  T.)  314;  Jackson  «.  Hilton,  16 
Johns.  (N.  Y.)  96, 
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the  real  estate  is  called  primogeniture."  The  right  of  pri- 
mogeniture was  derived  from  the  martial  policy  of  the  feu- 
dal system,  after  it  had  attained  maturity.  Such  law  was 
unknown  to  the  ancient  Germans  or  the  Anglo-Saxons, 
prior  to  the  Norman  conquest,  who  admitted  all  the  sons 
equally  to  the  inheritance,  but  excluded  the  daughters."  It 
was  the  object  to  preserve  the  feud  entire,  and  the  feudal 
services  undivided,  and  to  keep  up  a  succession  of  tenants 
who  were  competent,  by  their  age  and  sex,  to  render  mili- 
tary services  annexed  to  their  grants.  The  eldest  son  was 
the  one  that  first  became  able  to  perform  the  duties  of  the 
tenure,  and  he  was,  therefore,  preferred  in  the  order  of  suc- 
cession. Females  were  excluded  because  they  could  not  per- 
form the  feudal  engagements,  and  because  they  might,  by 
marriage,  transfer  the  possession  of  the  feud  to  strangers 
and  enemies.'  But  this  law  of  primogeniture  cannot  now 
be  upheld  for  the  protection  of  the  feudal  system,  so  now 
it  is  endeavored  to  be  upheld  upon  an  economical  point  of 
view,  as  being  favorable  to  the  agricultural  wealth  and 
prosperity  of  the  nation,  by  preventing  the  evils  of  an  in- 
terminable subdivision  of  landed  estates.  But  this  reason- 
ing is  totally  overthrown  by  the  system  adopted  in  the 
United  States,  whereby  all  the  children  may  inherit  equally. 
The  real  cause  for  upholding  the  law  of  primogeniture  in 
England  is,  that  it  is  conducive  to  the  perpetuity  of  aristoc- 
racy; no  other  reason  can  exist. 

§  1134:.  EuLE  IN  THE  United  States. — In  the  United 
States  the  lineal  descendants  inherit  an  equal  portion  of  the 
inheritance,  if  they  stand  in  equal  degree  to  the  common 
ancestor,  no  distinction  being  made  between  males  and 
females.  If  the  lineal  descendants  are  removed  in  the 
same  degree  from  the  intestate  ancestor  they  wiU  inherit 
equally,  or  take  per  capita.  When  the  descendants  take 
as  individuals,  and  not  by  right  of  representation,  they  are 
said  to  take  per  capita.  That  is  when  aU  the  heirs  are  in 
equal  degree,  that  is,  all  children  or  grandchildren  they 

'  2  Bl.  Com.  314,  315;  Co.  Litt.  14a. 

'  Wright  on  Tenures,  31. 

'Bl.  Com.  215;  Maine's  Ancient  Law,  220;  Early  Law  and  Custom,  85. 
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will  inherit  the  estate  in  equal  proportions,  which  is  termed 
inheriting  per  capita.'  But  when  they  are  in  different  de- 
grees, they  inherit  per  stirpes,  or  such  portion  only  as 
their  immediate  ancestor  would  have  inherited  if  living. 
Inheritance  per  stirpes  is  admitted  when  representation  be- 
comes necessary  to  prevent  the  exclusion  of  persons  in 
remoter  degree;  thus,  when  there  is  left  a  son,  and  chil- 
dren of  a  deceased  son,  and  a  brother,  and  children  of  a 
deceased  brother.  But  when  they  are  in  equal  degrees,  all 
being  grandsons,  representation  is  not  necessary,  and  they 
accordingly  inherit  per  capita. 

The  rule  of  inheritance  per  stirpes  is  rigidly  adhered  to 
in  the  English  law  of  descent  of  real  estate,  but  in  the  United 
States  the  rule  is  generally  limited  to  the  case  of  descend- 
ants of  unequal  degrees  of  removal  from  the  ancestor.' 

To  illustrate  these  rules  take  these  examples:  If  A.  dies 
intestate  leaving  two  children  they  wiU  take  per  capita, 
each  one  half.  If  one  of  his  children  should  die,  leaving 
two  or  more  children,  the  living  child  would  still  take  half 
and  the  two  or  more  grandchildren  would  take  the  other 
half,  and  the  rule  per  stirpes  is  applied. 


Article  2. 
Right  to  Inherit. 

§  1135.  Kinds  of  Relationship.  §  1138.  Exclusion  of  Half  Blood. 

§  1136.  Computing  the  Degree  of  Con-    §  1139.  Exclusion    of    Collaterals    to 

sanguinity.  Half  Blood  Kindred. 

§  1137.  Ancestral  Estates. 

• 

§  1135.  Kinds  of  Eelationship. — There  are  two  kinds  of 
relationship;  by  affinity  and  consanguinity.  Affinity  is  the 
connection  existing,  in  consequence  of  marriage,  between 
each  of  the  married  persons  and-the  kindred  of  the  other. 
Affinity  is  the  tie  which  exists  between  one  of  the  spouses 
with  the  kindred  of  the  other.  Thus,  the  relations  of  a 
wife,  her  brothers,  sisters,  and  uncles  are  allied  to  her  hus- 

'  In  re  Cremer's  Estate,  156  Pa.  St.  40 
»  4  Kent's  Com.  391. 
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band  by  affinity,  and  the  liusband's  brothers,  sisters,  and 
uncles  are  allied  in  the  same  way  to  his  wife.  But  the 
husband's  brother  and  the  wife's  sister  are  not  alhed  by 
the  ties  of  affinity.  Consanguinity  is  the  tie  which  arises 
from  a  community  of  blood,  and  subsists  among  all  the  dif- 
ferent persons  descending  from  the  same  stock  or  ancestor. 
Consanguinity  is  divided  into  collateral  and  lineal.  Col- 
lateral consanguinity  is  the  relation  subsisting  among  per- 
sons who  descend  from  the  same  common  ancestor,  but 
not  "from  each  other.  It  is  essential,  to  constitute  this  re- 
lation, that  they  spring  from  the  same  common  stock,  but 
in  different  branches.  Thus,  brothers,  cousins,  nephews, 
and  uncles  are  allied  by  collateral  consanguinity  respect- 
ively, through  the  common  father  and  grandfather.  Lineal 
consanguinity  is  that  relation  which  exists  among  persons 
where  one  has  descended  from  the  other,  as  between  the 
son  and  the  father,  or  the  grandfather,  and  so  upwards  in 
a  direct  ascending  line;  and  between  the  father  and  the 
son,  or  the  grandson,  and  so  downwards  in  a  direct  de- 
scending line.  That  is,  father,  grandfather,  and  so  on  in 
the  ascending  series,  and  son,  grandson,  and  so  on,  in  the 
descending  series,  are  allied  by  lineal  consanguinity.'  At 
common  law  only  kindred  by  consanguinity  could  inherit 
from  the  intestate,  and  the  wife  or  husband  was  not  al- 
lowed to  inherit  from  the  other.  And  if  there  was  no  kin- 
dred by  consanguinity,  the  estate  would  escheat  to  the 
sovereign,  and  the  widow  or  widower  deprived  of  any  share 
in  the  estate  of  the  deceased  spouse." 

But  in  the  United  States  this  rule  of  descent  as  to  con- 
sanguinity has  been  changed  in  many  States,  and  husband 
and  wife  are  permitted  to  inherit  from  each  other  under 
certain  conditions.  In  some  of  the  States  they  are  post- 
poned to  collateral  heirs;  in  other  States  they  inherit  from 
each  other  only  in  the  absence  of  lineal  descendants,  and  in 
other  States  they  inherit  equally  with  the  children  and  the 
descendants  of  the  deceased  grandchildren.  This  subject 
has  been  regulated  by  statute  and  nearly  all  the  States 
make  husband  and  wife  heir  to  each  other  in  the  settle-- 

>2  Bl  Oom.  203.  206 
»2B1.  Com.  246. 


§  1136]  TITLE  BV  DESCENT.  1177 

ment  of  intestate  realty.  The  following  States  have  such 
laws:  Alabama,  Arizona  Territory,  Calif oruia,  Colorado, 
District  of  Columbia,  Georgia,  Idaho,  Illinois,  Indiana, 
Iowa,  Kansas,  Louisiana,  Maine,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Mississippi,  Missouri,  Montana,  Ne- 
braska, Nevada,  New  Mexico  Territory,  North  Carolina, 
North  Dakota,  Ohio,  Oklahoma  Territory,  Oregon,  Penn- 
sylvania, South  Carolina,  South  Dakota,  Tennessee,  Texas, 
Utah,  Vermont,  Virginia,  "Washington,  West  Virginia, 
Wisconsin,  and  Wyoming. 

This  rule  of  descent,  whereby  the  husband  or  the  wife 
may  become  the  heir  of  the  other  is  a  great  divergence 
from  the  common  law,  and  shows  the  trend  of  modern 
civilization. 

At  common  law,  the  persons  allied  to  the  intestate  in 
the  ascending  series  could  not  inherit,  and,  hence,  if  there 
were  no  lineal  descendants,  the  property  would  go  to  the 
collateral  kindred.'  But  in  the  United  States  the  lineal 
heirs  in  the  ascending  line  wiU  take  in  preference  to  the 
collateral  kindred.  And  in  case  no  lineal  heirs  exist  in 
either  line,  then  the  estate  goes  to  the  collateral  kindred  in 
the  nearest  relationship  to  the  intestate. 

In  New  Jersey,  the  rule  of  the  common  law  that  inheri- 
tances shall  not  lineally  ascend,  although  modified  so  as  to 
let  in  the  father  and  to  some  extent  the  mother,  has  not 
been  abolished."  But  this  rule  is  abrogated  in  aU  the  other 
States. 

§  1136.  Computing  the  Degree  op  Consanguinity. - 
In  computing  the  degree  of  lineal  consanguinity  existing 
between  two  persons,  every  generation  in  the  direct  course 
of  relationship  between  the  two  parties  makes  a  degree; 
and  the  rule  is  the  same  by  the  canon,  civil  and  common 
law.  In  collateral  consanguinity,  at  common  law  and  by 
the  canon  law,  the  first  thing  is  to  discover  the  common 
ancestor,  and  then  begin  with  him  to  reckon  downwards, 
and  the  degree  the  two  persons,  or  the  more  remote  of 
them,  is  distant  from  the  ancestor,  is  the  degree  of  kindred 

•  2  Bl.  Com.  208,  209. 

*  Taylor  v.  Bray,  32  N.  J.  L.  182;  36  N.  J.  Eq.  415, 
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subsisting  between  them.  That  is,  two  brothers  are  re- 
lated to  each  other  in  the  first  degree,  because  from  the 
father  to  each  of  them  is  one  degree.  An  uncle  and  a 
nephew  are  related  to  each  other  in  the  second  degree,  be- 
cause the  nephew  is  two  degrees  distant  from  the  common 
ancestor;  and  the  rule  of  computation  is  extended  to  the 
remotest  degrees  of  collateral  relationship.^ 

By  the  civil  law,  the  place  of  beginning  is  at  either  of 
the  persons  in  question;  and  then  count  up  to  the  common 
ancestor,  and  then  downwards  to  the  other  person,  calling 
it  a  degree  from  each  person,  both  ascending  and  descend- 
ing, and  the  degrees  they  stand  from  each  other  is  the 
degree  in  which  they  stand  related.  Thus,  brothers  would 
be  related  in  the  second  degree,  and  cousins  in  the  fourth  j 
so  from  a  nephew  to  his  father  is  one  degree;  to  the 
grandfather  two  degrees,  and  then  to  the  uncle,  three  de- 
grees. 

The  mode  of  the  civil  law  is  preferable,  for  it  points  out 
the  actual  degree  of  kindred  in  all  cases;  at  common  law, 
.different  relations  may  stand  in  the  same  degree.  The 
uncle  and  nephew  stand  related  in  the  second  degree  by  the 
common  law,  as  do  the  two  first  cousins,  or  two  sons  or  two 
brothers.  By  the  civil  law  the  uncle  and  nephew  are  in 
the  third  degree,  and  the  cousins  are  in  the  fourth.  Both 
methods  will  establish  the  same  person  to  be  heir." 

The  mode  of  computing  degrees  of  consanguinity  in  the 
United  States  is  the  civil,  and  is  made  so  by  statute  in 
many  of  the  States. ' 

Like  the  English  law,  the  civil  law  rigidly  adhered  to  the 
doctrine  of  inheritance  per  stirpes,  that  is,  representation 
took  place  w  iji^mf-wm  in  the  right  line  descending;  but  with 
respect  to  collaterals,  it  permitted  it  only  when  necessary 
to  prevent  the  exclusion  of  claimants  in  a  remoter  degree.  * 
Thus,  by  the  civil  law,  as  well  as  by  the  general  American 
law  of  descent  and  of  distribution,  a  brother  and  a  nephevs? 
took  per  stirpes,  but  nephews  alone  took  per  capita. 

'  Bouvier's  L,  Diet. 
i^SBl.  Com.  203,  306.207. 

3  4Kent'sOom.  413,  413. 

4  2  Bl    Com   317 
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§  1137.  Ancestral  Estates. — Ancestral  estates  are  those 
which  came  to  the  intestate  by  descent.  But  such  an  estate 
is  not  generally  recognized  in  the  United  States  except  in 
a  few  States  where  the  statute  controls.  These  statutes 
generally  provide  that  ancestral  property  shall  descend  to 
kindred  of  the  blood  of  the  ancestral  purchaser  in  prefer- 
ence to  other  kindred;  but  the  latter  inherit  if  there  be  no 
heir  of  the  ancestor's  blood.  This  mode  of  descent  has  been 
regulated  by  statute  in  a  few  States.  Thus,  if  the  title  of 
the  intestate  came  by  descent,  gift,  or  devise  from  the  parent 
or  other  kindred  of  the  intestate,  and  if  such  intestate  die 
without  children,  such  property  shall  go  to  the  kin  next  to 
the  intestate  of  the  blood  of  the  person  from  whom  such 
estate  last  came  or  descended,  if  any  there  be.'  According 
to  the  common  law  no  one  could  be  heir  to  ancestral  pi-op- 
erty,  unless  he  was  also  heir  to  the  last  purchaser."  In 
Indiana,  Maryland,  New  York,  Ohio,  Pennsylvania,  and 
Ehode  Island  statutory  regulations  make  the  ancestral 
property  descend  to  the  kindred  of  the  blood  of  the  ances- 
tral purchaser;  but  if  this  be  extinct,  then  the  property 
goes  to  the  other  kindred.  But  so  long  as  there  be  ances- 
tral heirs  they  take  in  preference  to  other  kindred.' 

§1138.  Exclusion  of  the  Half-Blood. — At  common 
law  the  inheritance  could  only  descend  to  kindred  of  the 
whole  blood,  who  descended  from  a  common  couple  of  an- 
cestors. But  there  was  an  exception  to  this  rule  where  the 
intestate  was  not  actually  seised,  and  the  person  last  seised 
was  the  common  ancestor  of  the  kindred  of  half-blood; 
such  kindred  could  inherit,  not  as  heirto  the  intestate,  but 
as  heir  to  the  common  ancestor,  in  conformity  with  the 
common  law  that  only  heirs  of  the  person  last  seised  could 
inherit.'  In  the  United  States  the  kindred  of  the  half- 
blood  is  not  prevented  from  inheriting,  though  the  rules  of 
descent  are  different  in  the  States.  In  many  of  the  States 
no  distinction  is  made  between  the  whole  and  the  half- 
blood  in  tlfe  same  degree,  unless  the  inheritance  came  to 

'  Pease  v.  Stone,  77  Tex.  551 ;  Powers  v.  Dougherty,  83  Ky.  187. 
«  2  Bl.  Com.  220. 

'Shepard  v.  Taylor,  15  R.  I.  204;  Ramsey  v.  Ramsey,  7  Ind.  607. 
*2B1.  Com.  227. 
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the  intestate  by  descent,  devise,  or  gift  from  or  of  some  one 
of  his  ancestors;  in  which  case  all  those  who  are  not  of  the 
blood  of  such  ancestor  are  excluded  from  the  inheritance  as 
against  those  of  the  same  degree.  That  is,  the  half-blood 
and  their  descendants  take  realty,  equal  with  the  whole 
blood,  except  that  they  are  excluded  from  real  estate  when 
ancestral,  if  they  lack  the  blood  of  the  transmitting  ances- 
tor. This  is  the  law  in  Alabama,  Arkansas,  California, 
Connecticut,  Delaware,  District  of  Columbia,  Indiana, 
Maryland,  Massachusetts,  Michigan,  Minnesota,  Mississippi, 
Montana,  Nebraska,  Nevada,  New  Jersey,  New  York,  North 
Dakota,  Ohio,  Oklahoma  Territory,  Oregon,  Pennsylvania, 
South  Dakota,  Tennessee,  Utah,  Washington,  and  Wiscon- 
sin. 

In  the  following  States  the  collateral  of  the  half-blood 
takes  one-half  as  much  as  the  whole  blood :  Florida,  Ken- 
tucky, Missouri,  Texas,  Virginia,  and  West  Virginia.  And 
iu  the  following  States  there  is  no  difference  between  the 
whole  blood  and  the  half-blood:  Colorado,  Georgia,  Illi- 
nois, Louisiana,  Maine,  New  Hampshire,  North  Carolina, 
and  Vermont. 

§  1139.  Exclusion  of  Collaterals  to  Half-Blood 
Kindred. — Relatives  of  the  half-blood  shall  inherit  equally 
with  those  of  the  whole  blood  in  the  same  degree,  in  many 
States,  provided  the  descendants  of  such  relatives  shall  in- 
herit in  the  same  manner  as  descendants  of  the  whole 
blood,  unless  the  inheritance  came  to  the  intestate  by 
descent,  devise  or  gift  of  some  one  of  his  ancestors,  in 
which  case  all  those  who  are  not  of  such  ancestor  shall  be 
excluded  fi'om  the  inheritance.'  Under  the  law  of  such 
States  uncles  and  aunts  not  being  of  the  same  degree  with 
brothers  and  sisters  of  the  half-blood,  the  latter  inherit,  to 
the  exclusion  of  the  former,  the  intestate's  interests  in  the 
lands  of  his  grandfather,  although  they  are  not  of  the  grand- 
father's blood." 

'  Kelly  V.  McGuire,  15  Ark.  591;  Johnson  v.  Copeland,  35~^Ala.  531;  Cox  ». 
Clark,  93  Ala.  400;  Conkling  v.  Brown,  57  Barb.  (N.  Y.)  376;  Perkins  v.  Sim- 
ons, 38  "Wis.  90;  Cutter  v.  WaddingUam,  33  Mo.  306 

»CoxB.  Clark,  93  Ala  400. 
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Article  3. 
Who  May  Be  Heirs. 

§  1140.  Posthumous  Children.  §  1148.  Inheritance  from  Illegitimate 
§  1141.  Illegitimate  Children.  Child. 

§  1143.  The  Necessity  of  Legitimatiz-  §  1149.  Aliens. 

ing  the  Bastard.  §  1150.  Capacity  of  an  Alien  to  Hold 
§  1143.  Construction  of  such  Statutes.  Realty. 

§  1144.  Legitimatizing     in     Another  §  1151.  Rules  of  Inheritance  are  Crea- 

State.  tures  of  Municipal  Law. 

§  1145.  Presumption  of  Legitimacy.  §  1153.  Non-Resident  Aliens  may  be 
§  1146.  Acknowledgment   by  Father.  Debarred  From  Inheriting. 

§  1147.  Void  Subsequent  Marriage.  §  llJf3.  Effect     of    Treaty    on    such 

Statutory  Provisions. 

§  1140.  Posthumous  Children. — At  common  law,  chil- 
dren born  after  the  death  of  the  ancestor  could  not  inherit 
with  the  other  children  in  the  intestate's  property.  The 
common  law  did  not  recognize  children  en  ventre  sa  mere 
as  persons  in  esse  for  the  purpose  of  taking  property.  But 
by  an  English  statute,'  for  all  the  beneficial  purposes  of 
heirship,  a  child  en  ventre  sa  mere  is  considered  as  abso- 
lutely born." 

The  universal  rule  in  the  United  States  is  that  posthu- 
mous children  inherit,  in  all  cases,  in  like  manner  as  if  they 
were  born  in  the  lifetime  of  the  intestate.'  The  statutes 
generally  provide  that  any  person  en  ventre  sa  mere,  who 
may  be  born  in  ten  months  after  the  death  of  the  intestate, 
shall  be  capable  of  taking  by  inheritance  in  the  same  man- 
ner as  if  he  were  in  being  at  the  time  of  such  death.  But 
in  Alabama,  Arkansas,  Missouri  and  Texas  no  right  of  in- 
heritance accrues  to  any  other  person  unless  born  at  the 
death  of  the  intestate 

§  1141.  Illegitimate  Children. — At  common  law  ille- 
gitimate children  cannot  take  by  descent,  for  they  have 
not,  in  contemplation  of  law,  inheritable  blood.*  Nor  can 
they  transmit  by  descent  except  to  their  own  offspring,  for 

'  9  and  10  William  III.  c.  16. 
'  Doe  V.  Clarke,  3  H.  Black.  399. 
H  Kent's  Com.  413. 
*  3  Bl.  Com.  347,  249. 


1182  TRANSFER  AND   SUCCESSION   OF   ESTATES.  [§  1141 

they  have  no  other  heirs.'  In  the  following  States  the  ille- 
gitimate is  allowed  to  inherit  from  its  mother:  Alabama, 
Arkansas,  Colorado,  Connecticut,  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky,  Maryland,  Massachu- 
setts, Michigan,  Mississippi,  Missouri,  Nebraska,  New 
Hampshire,  New  Mexico  Territory,  New  York,  North  Caro- 
lina, Ohio,  Oklahoma  Territory,  Oregon,  Pennsylvania, 
Bhode  Island,  Tennessee,  Texas,  Utah,  Vermont,  Virginia 
and  Washington. 

In  New  York  children  only  inherit  from  their  mother,  if 
the  mother  has  no  lawful  issue.  The  same  rule  is  adopted 
in  North  Carolina;  but  illegitimate  children  shall  not  claim, 
as  representing  their  mother,  any  part  of  the  estate  of  her 
kindred,  either  lineal  or  collateral.  They  shall  be  consid- 
ered as  legitimate  among  themselves  and  their  representa- 
tives. In  Pennsylvania  illegitimate  children  and  their 
mother  may  inherit  from  each  other,  and  illegitimate  chil- 
dren born  of  the  same  mother  may  inherit  from  each 
other. 

In  Tennessee,  when  an  illegitimate  child  dies  intestate, 
without  child  or  children,  husband  or  wife,  his  real  and 
personal  estate  shall  go  to  his  mother,  and  if  there  be  no 
mother  living,  then  equally  to  his  brothers  and  sisters  by 
his  mother,  or  descendants  of  such  brothers  and  sisters; 
and  if  there  be  none  such,  then  to  such  persons  as  would 
have  been  his  heirs  on  his  mother's  side  if  he  had  been 
Jegitimate.  And  where  any  woman  shall  die  intestate, 
having  a  natural  born  child  or  children,  whether  she  leave 
a,  legitimate  child  or  children  or  otherwise,  such  natural 
born  child  or  children  shall  take,  by  the  general  rules  of. 
descent  and  distribution,  equally  with  the  other  child  or 
children,  the  estate,  real  and  personal,  of  his,  her  and  their 
mother  ;  and  should  any  of  such  children  die  intestate, 
without  child,  his  or  her  brothers  and  sisters  shall,  in  like 
manner,  take  his  or  her  estate. 

In  many  of  the  States,  the  rule  of  the  civil  law  is  ac- 
cepted, and  a  subsequent  marriage  of  the  mother  and  the 
putative  father  will  legitimatize  the  bastard  and  enable  it 
to  inherit  the  same  as  a  legitimate  child. 

'  4  Kent's  Com.  413. 
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In  most  of  the  States  the  statute  requires  the  father  to 
acknowledge  the  child  as  his,  and  in  some  of  the  States 
this  must  be  done  in  writing.  Such  statutes  have  been 
enacted  in  Arkansas,  CaUfornia,  Colorado,  Ilhnois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Maryland,  Massachusetts,  Michi- 
gan, Mississippi,  Missouri,  Montana,  Nebraska,  New 
Hampshire,  New  Mexico  Territory,  Ohio,  Oregon,  Texas, 
Vermont,  Virginia  and  Washington.  In  Cahfornia,  Kan- 
sas, Michigan,  Montana,  Oklahoma  Territory,  Nebraska 
and  Washington,  the  acknowledgment  of  the  child  by  the 
father  must  be  in  writing.  And  it  appears  that  an  ac- 
knowledgment in  writing  of  the  parentage  of  the  illegiti- 
mate child  by  the  putative  father  is  sufficient  to  enable  the 
child  to  inherit  from  him,  though  he  does  not  marry  the 
mother,  in  Kansas,  Michigan,  Nebraska,  New  Mexico  Ter- 
ritory and  Washington. 

In  Kansas  they  inherit  from  the  putative  father  when 
his  recognition  of  them  is  general  and  notorious  or  in  writ- 
ing, and  he  can  inherit  from  them  if  such  recognition 
has  been  mutual.  In  Michigan,  a  subsequent  marriage 
of  the  parents,  or  written  acknowledgment  by  the  puta- 
tive father  of  the  child  as  his,  executed  and  acknowledged 
the  same  as  deeds,  and  recorded  in  the  office  of  the  judge 
of  probate  of  the  county  in  which  the  father  is  a  resi- 
dent, makes  the  child  legitimate  for  all  purposes. 

In  Nebraska  the  recognition  must  be  in  writing,  and  in 
New  Mexico  Territory  a  general  and  notorious  recognition  is 
equivalent  to  acknowledgment  in  writing.  In  Washington 
the  putative  father  must  acknowledge  the  parentage  of 
the  child  in  writing,  signed  in  the  presence  of  a  competent 
witness,  and  the  same  is  the  law  in  Maine. 

§  1142.  The  Necessity  op  Legitimatizing  thi;  Bastard. 
— At  common  law  land  in  its  devolution  by  descent  always 
follows  the  blood;'  and  the  common  law  doctrine  has  al- 
ways been  strongly  opposed  to  the  doctrine  of  legitimation, 
holding  the  superiority  of  the  maxim  that  places  the 
immutability  of  the  marriage  relations  above  the  tender 
promptings  of  humanity  towards  innocent  and  unoffend- 

'  Roy  V.  Monroe,  47  N.  J.  Eq.  356. 


1184  TRANSFER  AND   SUCCESSION   OF   ESTATES.  [§  114S 

ing  children.  By  the  civil  and  canon  law,  legitimation  by 
the  subsequent  marriage  placed  the  illegitimate  child  to  all 
intents  and  purposes  on  the  same  footing  as  the  subsequent 
offspring  born  in  lawful  wedlock.  This  law  is  consistent 
with  justice  and  humanity  and  has  been  introduced  into 
Scotland,  and  prevails  with  little  modification  in  the  codes 
of  France,  Spain,  Germany  and  most  countries  of  conti- 
nental Europe.  This  doctrine  of  legitimation  tends  to  ad- 
vance what  was  at  first  irregular  and  injurious  to  society, 
into  the  honorable  relation  of  lawful  matrimony,  prevent- 
ing those  unseemly  discords  in  families  which  are  produced 
when  the  elder-born  child  of  the  same  parents  is  left  un- 
der the  stain  of  bastardy,  and  the  younger  one  enjoys  the 
status  of  legitimacy." 

The  doctrine  of  the  civil  law  has  been  introduced  in 
nearly  every  State  in  the  American  Union,  and  the  history 
of  legislation  upon  this  subject  shows  a  continual  advance- 
ment, and  a  repudiation  of  the  common  law,  in  the  direc- 
tion of  human  progress  and  liberal  thought. 

The  distribution  of,  and  the  right  of  succession  to,  the  es- 
tates of  deceased  persons  are  matters  exclusively  of  State 
cognizance.  By  the  laws  of  many  of  the  States  natural 
children  are  permitted  to  inherit  from  the  mother,  and  also 
from  the  father  in  case  of  a  subsequent  marriage  of  the 
parents,  or  where  there  are  no  lawful  children,  or  where  an 
adoption  is  made  in  due  form,  or  where  recognition  is  made 
by  will. 

§  1143.  Construction  of  such  Statutes. — Legislation 
admitting  illegitimate  children  to  the  right  of  succession  is 
undoubtedly  in  derogation  of  the  common  law  and  should 
be  strictly  construed;  and  hence,  it  has  generally  been  held 
that  laws  permitting  such  children,  whose  parents  have 
subsequently  married,  to  inherit,  do  not  apply  to  the  fruits 
of  an  adulterous  intercourse.'  But  the  courts  will  not  pro- 
nounce a  statute  void,  which  is  plain  and  unambiguous 
upon  its  face,  by  reason  of  its  failure  to  conform  to  a  cer- 
tain standard  of  social  and  moral  obligations.   Legislatures 

'  MunroB.  Munro,  1  Rob.  H.  L.  Scotch  App.  493. 
»  Sams  V.  Sams,  85  Ky.  396. 
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are  as  competent  as  courts  to  deal  with  these  subjects,  and, 
in  fixing  a  standard  of  their  own,  are  beyond  the  control  of 
the  courts.  So  a  statute  endowing  illegitimate  children 
with  inheritable  blood,  applies  to  such  as  are  the  offspring 
of  an  incestuous  connection.'  And  likewise  a  statute  of 
Utah  Territory  which  provides  that  illegitimate  children 
and  their  mothers  inherit  in  like  manner  from  the  father, 
whether  acknowledged  by  him  or  not,  provided  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  court  that  he  was 
the  father  of  such  illegitimate  child  or  children,  is  valid; 
and  such  statute  was  not  abrogated,  annulled  or  repealed 
by  an  act  of  Congress,  which  was  enacted  to  prevent  the 
practice  of  polygamy  in  said  territory.'  If  the  question  of 
parentage  be  satisfactorily  settled,  there  is  power  in  the 
legislature  to  endow  even  the  children  of  an  adulterous  in- 
tercourse with  inheritable  blood  from  the  father.' 

The  right  of  illegitimate  children  to  inherit  from  their 
parent  is  governed  by  the  statute  in  force  at  the  time  of 
the  death  of  the  parent.' 

§  1144.  Legitimatized  in  Another  State.  —  "When  an 
illegitimate  child  has,  by  the  subsequent  marriage  of  its 
parents,  become  legitimate  by  virtue  of  the  laws  of  the 
State,  where  such  marriage  took  place  and  the  parents 
were  domiciled,  it  is  thereafter  legitimate  everywhere,  and 
entitled  to  all  the  rights  flowing  from  that  status,  includ- 
mg  the  right  to  inherit.'  This  is  the  doctrine  founded  upon 
ancient  origin,  reasonable  in  itself  and  in  accordance  with 
the  well  being  of  society  and  a  due  regard  to  the  rights  of 
persons. 

'  Brewer  v.  Blougher,  14  Pet.  (U.  S.)  178,  198. 

« Cope  v  Cope,  137  U.  S.  683. 

'Brewer  o.  Blougher,  14  Pet.  (U.  S.)  178,  198;  Cope  «.  Cope,  137  U.  8.  683. 
See,  also,  Adams  v.  Adams,  154  Mass.  290;  Heckert  v.  Hile  (Va.),  18  S.  B. 
Rep.  841;  Stones  v.  Keeling,  5  Call  (Va  ),  143;  Sneed  v.  Ewing,  5  J.  J.  Marsh 
(Ky.)  460;  McCalla  v.  Bane,  45  Fed.  Rep.  828. 

*  Brewer  v.  Hamor,  83  Me.  251 ;  Carroll  v.  Carroll,  20  Tex.  781. 

» Dayton  0.  Adklsson,  45  N.  J  Eq.  603;  Millers.  Miller,  91  N.  Y.  315;  Ross 

e.  Ross,  129  Mass.  343;  Wheaton's  L.  Nat.  173;  Story's  Conf.  L.  sects.  93,  93b. 

See,  also,  Smith*.  Kelly,  33  Miss.  170;  Scott  c.  Key,   11  La.  Ann.  233,'  Van 

Voorhisu  Brintnall,  86  N.  Y.  18.  Compare  Smith  ».  Derr,  34  Pa  St   136   138- 

149  "        '        ' 
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In  England  this  rule  is  not  accepted,  the  couris  holding 
that  it  is  controlled  by  statute.'  It  is  held  that  the  rule  of 
law  of  England  with  respect  to  descent  of  land  in  England, 
is  that  the  son  must  be  born  after  actual  marriage  between 
his  father  and  mother;  that  this  is  a  rule  juris  positivi,  as 
are  all  the  laws  which  regulate  succession  to  real  estate, 
this  particular  rule  having  been  framed  for  the  direct  pur- 
pose of  excluding,  in  the  descent  of  land  in  England,  the 
application  of  the  rule  of  the  civil  and  canon  law,  bj 
which  the  subsequent  marriage  between  the  father  and 
mother  was  held  to  make  the  son  born  before  marriage 
legitimate;  and  that  this  rule  of  descent,  being  a  rule  of 
positive  law  annexed  to  the  land  itself,  cannot  be  allowed 
to  be  broken  in  upon  or  disturbed  by  the  law  of  the  country 
where  the  claimant  was  born,  and  which  may  be  allowed 
to  govern  his  personal  status  as  to  legitimacy,  upon  the 
supposed  ground  of  comity.''  This  decision  has  had  a  great 
influence  with  English  judges,  but  it  does  not  l-est  upon 
general  principles  of  jurisprudence,  but  upon  historical, 
political  and  constitutional  reasons  peculiar  to  England." 

At  the  present  time  no  American  court  would  hold  with 
the  English  decision,  which  is  based  upon  the  ground  that 
the  English  law  as  to  the  descent  of  real  property  is  of  a 
positive  and  distinctive  character,  and  cannot  be  invaded 
by  the  prescriptions  of  a  foreign  jurisprudence. 

In  the  United  States  if  a  child  is  made  legitimate  by  law 
at  the  place  of  his  domicil,  his  legitimacy  will  be  recog- 
nized in  every  State  in  the  American  Union,  by  the  comity 
of  States. 

§1145.  Presumption  op  Legitimacy. — The  ancient  com- 
mon law  declares  the  issue  of  every  married  woman  to  be 
legitimate  except  in  two  special  cases  of  the  impotency  of 
the  husband,  and  his  absence  from  the  realm.  At  the 
present   time  the  question  of  legitimacy  is  simply  one  of 

Lingeu  ii.  Lingen,  45  Ala.  410;  Birtwhistle  ».  Vardill,  2  CI.  &  Fin.  581;  7  CI. 
&  Fia.  895;  9  Bllgh,  7. 

'  Statute  of  Morton,  20  Henry  III.  c.  9. 

«  Birtwhistle  d.  Vardill,  7  CI.  &  Fin.  895,  898,  925. 

'  Westlake's  Priv.  Inter.  L.  sects.  90-93;  4  Phillimore's  Inter.  L.  sect.  538n; 
Wharton's  Confl.  L.  sects.  241,  242. 
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fact.  The  modern  authorities  sustain  the  proposition  that 
the  presumption  of  legitimacy  from  the  birth  of  a  child 
during  marriage  may  be  rebutted  by  evidence  which  clearly 
and  conclusively  shows  that  procreation  by  the  husband 
was  impossible.  Thus,  a  husband  cannot  be  the  father  of 
a  child,  when  a  mulatto  child  is  born  to  a  woman  of  the 
white  race,  whose  husband  is  also  of  the  white  race.'  And 
there  is  no  presumption  that  the  man  who  marries  the 
mother  of  a  bastard  child  is  the  father  of  it." 

The  presumption  of  legitimacy  of  a  child  born  in  wed- 
lock, is  so  strong  that  it  cannot  be  overcome  by  proof 
of  the  wife's  adultery,  while  cohabiting  with  her  hus- 
band, much  less  by  the  mere  admission  of  the  adultery .  ° 
And  whatever  may  be  the  effect  of  the  acknowledgment 
by  the  father  in  showing  the  paternity  of  one  proved  to  be 
illegitimate,  it  cannot  be  taken  as  proof  of  the  illegitimacy.  * 

The  child's  illegitimacy  cannot  be  established  by  the 
mere  weight  of  evidence;  nothing  short  of  some  fact 
thoroughly  established,  and  which  cannot  be  explained 
away,  as  the  case  of  a  white  woman  with  a  white  husband 
having  a  negro  child,  will  be  allowed  to  prevail  against  the 
presumption  of  the  child's  legitimacy  when  the  husband 
had  access  to  the  wife  about  the  time  when  the  child  was 
procreated.  But  where  the  proof  shows  that  the  husband 
was  not  capable  of  performing  the  sexual  act,  or  that  the 
parties  abstained  from  doing  so,  then  it  is  competent  to 
prove  adultery  on  the  part  of  the  wife  as  corroborating 
the  main  facts  showing  illegitimacy.' 

§  1146.  Acknowledgment  by  Father. — The  acknow- 
ledgment of  the  father  is  regulated  by  statute.  In  some  of 
the  States  a  notorious  recognition  by  the  putative  father 
of  the  bastard  as  his  child  is  sufficient.  And  in  other 
States  a  written  acknowledgment  is  sufficient  even  though 

'  Bullock  V.  Knox,  96  Ala.  195;  Goss  t>.  Froman,  89  Ky.  318. 

« Janes'  Estate,  147  Pa.  St.  537. 

'Hemmenway  v.  Towner,  1  Allen  (Mass.),  309;  Grant  v.  Mitchell,  83  Me.  33. 

*  Grant  v.  Mitchell,  88  Me.  23. 

'  Goss  o.  Froman,  89  Ky.  818.  See,  also.  Woodward  v.  Blue,  107  N.  Car. 
407;  Orthwela  v.  Thomas,  137  111.  554;  Strode  v.  Magowan,  3  Bush  (Ky.),  621; 
Piers  ®.  Piers,  2  H.  L.  Cas.  831. 
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the  mother  and  putative  father  do  not  marry.  In  Cali- 
fornia, the  word  in  the  statute,  "adopts"  is  used  in  the 
sense  of  "legitimates,"  and  the  acts  of  the  father,  if  they 
fulfill  the  requirements  of  the  statute,  result  in  the  legiti- 
mation of  the  child.'  A  compliance  with  the  statute  is 
sufficient  to  enable  the  illegitimate  child  to  become  legiti- 
matized. And  where  the  illegitimate  child  has  been  legiti- 
matized in  accordance  with  the  terms  of  the  statute,  such 
child  inherits  as  if  legitimate;  and  in  case  of  the  death  of 
such  child  leaving  children,  such  children  of  the  illegitimate 
inherit  from  their  grandfather,  the  father  of  the  deceased 
illegitimate,  such  portion  as  their  mother  would  have  in- 
herited from  his  estate.' 

By  these  statutory  regulations  the  illegitimate,  after  the 
conditions  have  been  fulfilled,  the  father  is  made  to  inherit 
from  his  kindred,  and  they  from  him  as  if  legitimate.  This 
relaxation  of  the  severity  of  the  common  law,  rests  upon 
the  principle  that  the  relation  of  parent  and  child,  which 
exists  in  this  unhappy  state,  in  all  its  nature  and  binding 
force,  ought  to  produce  the  ordinary  consequences  of  con- 
sanguinity.' 

When  the  subsequent  marriage  legitimates  the  bastard 
he  then  can  inherit  like  any  legitimate  child.  And  in  those 
States  where  the  half-blood  inherit  the  same  as  the  whole 
blood,  the  same  rule  applies  to  the  legitimatized  illegitimate 
kindred.* 

§  1147.  Void  Subsequent  Maeeiage. — Many  statutes 
provide  that  when  a  marriage  is  annulled  for  its  illegality, 
children  begotten  before  the  decree  of  court  avoiding  the 
marriage,  are  legitimate;  and  this  is  the  general  rule.  But 
question  may  arise  whether  an  illegitimate  child  is  legiti- 
matized by  an  illegal  marriage  of  the  putative  father  and 
the  mother,  the  father  acknowledging  the  child  to  be  his  as 
required  by  statute  where  a  subsequent  marriage  is  neces- 
sary. Of  course  this  question  cannot  arise  in  those  States 
where  a  bastard  can  be  legitimatized  without  this  subse- 

'Blythe  v.  Ayres,  96  Cal.  532;  Willoughby  v.  Motley,  83  Ky.  297. 

'Brewer  v.  Hamor,  83  Me.  251. 

'2  Kent's  Com.  314. 

*El  erv.  Bales,  137  111.  435. 
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quent  marriage.  The  general  rule  is  that  the  illegitimate 
will  not  be  legitimatized  if  the  subsequent  marriage  is  void. 
The  statutes  cannot  be  construed  as  legitimating  by  a  sub- 
sequent marriage  children  born  before  such  void  marriage.' 
Such  statutes  require  a  valid  marriage  to  legitimate  an 
earlier  born  child." 

But  in  Oregon  a  statute'  makes  a  bastard  legitimate  after 
marriage  of  the  father  and  mother,  that  is  "formally  mar- 
ried," though  the  "formal  marriage"  shall  be  adjudged 
void,  and  such  child  may  inherit  through  its  mother  as  if 
legitimate;  such  child  and  its  descendants  may  inherit 
through  the  mother  as  her  representative.' 

§  1148.  Inheritance  from  Illegitimate  Child.  — As  to 
inheritance  from  an  illegitimate  child,  the  statutes  vary.  In 
Kentucky  the  mother  inherits  from  the  illegitimate.  But 
the  transmission  of  the  bastard's  estate  through  the  mother 
does  not  mean  that  it  shall  descend  to  the  mother's  collateral 
kindred.' 

The  illegitimate  child  inherits  property  through  the 
mother,  in  Florida,  as  if  he  or  she  was  legitimate.'  And 
generally  the  mother  inherits  through  the  child.'  In  Ehode 
Island  the  illegitimate  children  are  put  on  the  same  footing 
as  the  legitimate  for  the  purpose  of  inheriting  through  the 
mother,  and  for  this  purpose  are  legitimate.' 

§  1149.  Aliens. — At  common  law  an  alien  cannot  acquire 
a  title  to  real  estate  by  descent,  or  created  by  other  mere 
operation  of  law."  And  even  a  natural  born  subject  can- 
not take  by  representation  from  an  alien,  because  the  alien 
has  no  inheritable  blood  through  which  title  can  be  de- 

'  Adams  u.  Adams,  154  Mass.  290. 

2  Adams  v.  Adams,  154  Mass.  290.  See,  also,  Loring  v.  Thorndike,  5  Allen 
<Mass.),  257,  263,  269;  Greeuhow  v.  James,  80  Va.  636,  641.  Compare  Carroll 
-B.  Carroll,  20  Tex.  731,  745,  746. 

3  Anno.  Laws  1889,  ch.  23,  sect.  3101 
^McCalla  v.  Bane,  45  Fed.  Rep.  828. 
s  Croan  ».  Phelps,  94  Ky.  213. 

« Keech  ».  Enriquez,  28  Fla.  597. 

'  Pettus  V.  Dawson,  82  Tex.  18. 

BBriggs  v.  Greene,  10  R.  1.495;  Grundy  v  Hadfield,  16  R.  I.  679. 

«Ettenheimero.  Heflernan,  66  Barb.  (N.  Y.)  374;  Calvin's  Case,  7  Co.  25a, 
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duced.  Hence,  if  a  person  dies  intestate,  and  leaves  a 
brother  who  had  been  naturaUzed,  and  a  nephew  who  had 
been  naturalized,  but  whose  father  died  an  ahen,  the 
brother  succeeds  to  the  whole  estate,  for  the  nephew  is  not 
permitted  by  the  common  law  to  trace  his  descent  through 
his  alien  father. ' 

An  alien  may  hold  land  devised  to  him  or  hold  land  pur- 
chased until  an  inquest  of  oflBce  has  been  had;  but  upon 
his  death,  the  land  would  instantly  and  of  necessity,  as  a 
freehold  cannot  be  kept  in  abeyance,  without  any  inquest 
of  office,  escheat  and  vest  in  the  State,  because  he  is  in- 
competent to  transmit  by  hereditary  descent." 

In  the  United  States  statutes  regulate  the  descent  of 
property  as  to  aliens;  and  in  some  States  the  disability  of 
alienage  has  been  altogether  removed,  and  where  aliens 
become  bona  fide  residents  of  the  State,  they  are  allowed 
to  enjoy  the  same  rights  in  respect  to  possession,  enjoy- 
ment, and  inheritance  of  property  as  native-born  citizens. 
This  is  the  law  in  Alabama,  Arkansas,  California,  Colorado, 
Connecticut,  Florida,  Georgia,  Louisiana,  Maine,  Maryland, 
Massachusetts,  Michigan,  Mississippi,  Missouri,  Nebraska, 
Nevada,  New  Hampshire,  New  Jersey,  New  Mexico  Terri- 
tory, North  Carolina,  North  Dakota,  Ohio,  Oregon,  Penn- 
sylvania,— in  this  State  aliens  may  buy  lands  not  exceeding 
five  thousand  acres;  Rhode  Island,  South  Carolina,  South 
Dakota,  Tennessee,  Utah,  Virginia,  Washington, — in  this 
State  aliens  may  inherit  real  estate;  West  Virginia,  and  Wis- 
consin. 

In  the  following  States  ahens  must  declare  their  intention 
to  become  citizens  before  they  are  allowed  to  hold,  real 
estate:  Arizona  Territory,  Delaware,  District  of  Columbia, 
Indiana,  Kentucky,  Minnesota,  and  New  York.  No  stat- 
ute applies  to  aliens  in  the  following  States:  Idaho,  Mon- 
tana, Oklahoma  Territory,  Vermont,  and  Wyoming.  In 
the  following  States  they  must  be  fully  naturalized,  time 
being  given  for  this  purpose:  IlUnois,  Iowa,  Kansas,  and 
Texas. 

•  Levyc.  M'Cartee,6 Pet,  (U.S.)  103;  Beavan  ». Went  (Ill.),37  Chi.  L.  News,176. 
•Page's  Case,  5  Co.  52:  Collingwood  «.  Pace,  1  Sid.  193;  Co.  Litt.  8a;  Wun- 
derle  v.  Wunder'e.  144  111.  40. 
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§  1150.  Capacity  of  an  Alien  to  Hold  Eealty.— At 
common  law,  though  aliens  could  not  take  by  operation  of 
law,  they  could  take  by  the  acts  of  parties.  Not  taking  by 
descent,  they  could  yet  take  by  grant  or  devise  by  will 
until  office  found  ;  that  is  to  say,  an  alien  could  hold  lauds 
conveyed  or  devised  to  him,  until  it  was  ascertained  by 
inquiry,  or  inquest  of  office,  whether  or  not  such  lands 
belonged  to  the  sovereign  by  reason  of  the  alienage  of  the 
holder.'  It  is  also  a  principle  of  the  common  law,  that, 
where  there  was  a  failure  of  inheritable  blood  by  reason  of 
alienage,  the  lands  did  not  escheat,  but  went  to  the  next 
heir,  or  the  next  of  kin  capable  of  inheriting."  So  if  a 
citizen  of  a  State  dies  intestate  leaving  lands,  an^  his  next 
heirs  are  aliens  who  cannot  take,  the  inheritance  will 
descend  to  the  next  of  kin  who  is  competent  to  take,  in 
like  manner  as  if  no  such  aliens  had  ever  existed,  and, 
hence,  the  lands  will  not  escheat.' 

§  1151.  EuLES  OP  Inheritance  Are  Creatures  of  Mu- 
nicipal Law. — ^Neither  citizens  nor  aliens  have  vested 
rights  in  the  estates  of  their  living  kindred.  The  maxim  is 
well  known  :iVemo  est  hceres  viventis — no  one  is  an  heir  to  the 
living.  The  power  of  the  legislature  to  change  the  law  of  de- 
scent has  been  often  exercised  and  never  questioned,  and  the 
law  existing  at  the  time  of  descent  cast  governs  the  right 
to  inherit.'  The  legislature  has  power  to  change  the 
course  of  descent,  and  such  change  will  operate  instantly 
upon  all  estates  which  may  subsequently  descend.  The 
law  existing  at  the  time  of  the  descent  cast  controls  the 
right  to  inherit  property  ; '  and  a  mere  expectation  of  prop- 
erty in  the  future  is  not  considered  a  vested  right." 

'Hauenstein  v.  Lynham,  100  U.  S.  483;  Cross  o.  DeValle,  1  "Wall.  (U.  S.) 
13;  Alrhart  v.  Massieu,  98  U.  S.  491 ;  Wunderle  v.  Wunderle,  144  111.  40. 

'Jackson  v.  Green,  7  Wend.  (N.  T.)  335;  Luhrs  v.  Eimer,  80  N.  Y.  171; 
Jackson  v.  Jackson,  7  Johns.  (N.  Y.)  214;  Orr  ».  Hodgson,  4  Wheat.  (U  S  ) 
458;  Crane  b.  Reeder,  21  Mich.  24. 

'Wunderle  t>.  Wunderle,  144  111.  40. 

^Pilla  V.  Association,  23  Fed.  Rep.  700. 

'Cranes.  Reeder,  21  Mich.  24;  Wunderle  d.  Wunderle,  144  111  40-  Stursis 
«,  Ewing,  18  111.  176.  '      '  ^ 

6  Crane  v.  Reeder,  21  Mich.  24;  Wunderle  v.  Wunderle,  144  111.  40. 
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§  1152.  Non-Resident  Aliens  May  Be  Debarred  from 
Inheriting. — In  some  of  the  States  non-resident  aliens  are 
prohibited  by  statute  from  inheriting.  So  in  those  States, 
the  land  of  a  deceased  intestate  cannot  descend  to  his  non- 
resident alien  kindred,  but  will  escheat  to  the  State,  if  he 
leaves  no  resident  kindred  capable  of  inheriting.'  And 
such  a  law  does  not  deprive  the  citizens  of  the  United 
States  of  the  right  to  transmit  their  lands  by  devise  or  de- 
scent. The  law  making  power  can  direct  who  shall  be  re- 
garded as  heirs,  and  where  land  shall  descend  in  default  of 
heirs.'  When  a  citizen  dies  intestate,  the  presumption  of 
law  is  that  he  has  heirs  capable  of  inheriting.' 

And  so  if  a  citizen  of  the  United  States  dies  intestate 
seised  of  laud  in  a  State  with  a  statute  prohibiting  non- 
resident aliens  from  inheriting,  leaving  no  issue,  but  leav- 
ing a  widow,  who  is  a  resident  citizen,  and  a  brother  and 
sister,  who  are  non-resident  aliens  and  therefore  incapable 
of  taking  by  inheritance,  and  no  other  kindred  capable  of 
taking  are  shown,  the  widow  will  take  the  whole  of  the 
land  as  the  sole  heir.  Because  kindred  referred  to  in  such 
a  statute  refers  to  such  kindred  as  are  capable  of  inheriting,* 

§  1153.  Effect  of  Treaty  on  Such  Statutory  Pro- 
visions.— While  it  is  true  that  the  right  of  non-resident 
aliens  to  acquire  and  hold  title  to  real  estate  is  entirely  de- 
pendent on  the  laws  of  the  State  in  which  the  land  is  situ- 
ated, ^  it  is  also  true  that  the  State  law  must  give  way,  if  it 
conflicts  with  any  existing  treaty  between  the  government 
of  the  United  States  and  the  government  of  the  country  of 
which  such  non-resident  alien  is  a  subject  or  citizen."  But 
the  treaty  which  will  suspend  the  statute  of  a  State,  nmst 
be  a  treaty  between  the  United  States  and  the  government 

'  Wunderlle  v.  Wunderle,  144  HI.  40;  Schultze  v.  Schultze,  144  111.  390.  See, 
also,  Furnes  «.  Mickleson,  86  Iowa,  508;  Bennett «.  Hibbert  (Iowa),  55  N.  W. 
Rep.  93. 

'  Wunderle  d.  Wunderle,  144  111.  40. 

^  Wilbur  V.  Tobey,  16  Pick.  (Mass.)  177. 

*  Wunderle  ■».  Wunderle,  144  111.  40. 

» Story  on  Conf.  L.  sect.  430;  Wbeaton's  Int.  L.  (3d  Ed.)  132;  3  Wharton's 
Inter.  L.  Dig.  490,  497. 

•3  Wharton's  Inter.  L.  Dig.  490;  Schultze  v.  Schultze,  144  111.  390. 
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of  the  particular  country  of  which  the  alien,  claiming  to 
be  relieved  of  the  disability  by  the  State  law,  is  a  subject  or 
citizen.  A  treaty  with  some  other  country  of  which  such 
alien  is  not  a  subject  or  citizen  cannot  have  the  effect  of 
removing  such  disability.' 

Under  this  rule,  which  is  sound  and  stable,  if  a  non-resi- 
•dent  alien  is  disqualified  under  the  laws  of  the  State  from 
taking,  holding  or  transferring  real  estate,  such  disability 
will  be  removed,  if  a  treaty  between  the  United  States  and 
the  foreign  government  claiming  such  non-resident  alien, 
confers  the  right  to  take,  hold  or  transfer  real  property.' 

The  treaties  often  grant  to  such  kindred  of  aliens  a  cer- 
tain term  within  which  they  may  dispose  of  such  lands  and 
remove  the  proceeds.  Under  such  treaty  non-resident  alien 
heirs  will  take  a  fee  in  such  lands  determinable  by  the  non- 
exercise  of  the  power  of  sale.  Such  fee  vests  in  the  non- 
resident alien  heirs,  and  they  will  have  tlie  rights  of  owner- 
ship in  the  property  and  all  the  advantages  of  its  use  and 
possession  for  the  purpose  of  making  sale  of  the  same  dur- 
ing the  specified  time  declared  by  the  treaty.  They  have 
the  same  rights  that  they  would  have  if  they  were  resident 
heirs,  being  subject  simply  to  the  obligation  to  sell  and 
convey  the  fee  to  some  other  party  capable  of  holding.' 


Article  4. 
Effect  of  Advancements. 

f  1154.  Advancement— Definition.  §  1156.  Value  of  the  Advancement. 

§  1 155.  What  Constitutes  an  Advance- 
ment. 

§  1154.  Advancement— Definition.— An  advancement  is 
a  gift  by  anticipation  from  a  parent  to  a  child  of  the  whole 

'  Wunderle  v.  Wunderle,  144  111.  40. 

'Hauenstein  v.  Lynham,  100  U.  S.  483;  Geofroy  «.  Riggs,  133  U.  S.  358- 
Ware  v.  Hylton,  8  Dall.  (U.  S.)  199;  Chiracs.  Chirac,  3  Wheat.  (U.  S.)  259| 
Orr  11.  Hodgson,  4  Wheat.  (U.  S.)  453;  Fairfax  ».  Hunter,  7  Cranch  (U  S  )' 
608.  ■    ■" 

'Schultze  v.  Schultze,  144  111.  390;  Kull  v.  KuU,  37  Hun  (N  Y  )  476 
150  •     •.        • 
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or  a  part  of  what  it  is  supposed  such  child  would  inherit 
on  the  death  of  the  parent;  and  it  can  be  made  only  from 
a  parent  to  a  child,  though  in  some  of  the  United  States  a 
statute  allows  it  to  be  made  to  a  grandchild. 

The  intention  of  the  parent  controls  as  to  whether  a  gift 
is  an  advancement. 

In  several  of  the  States  laws  have  been  enacted,  relative 
to  real  and  personal  estate,  similar  to  that  which  exists  in 
the  England  statute  of  distribution,  concerning  advance- 
ment to  children;  whenever  a  child  has  had  his  shai-e  of 
the  estate  by  advancement,  then  such  child  and  his  de- 
scendants are  excluded  from  any  share  in  the  real  or  per- 
sonal estate  of  the  intestate.  But  if  such  advancement  is 
not  equal,  then  the  child  and  his  descendants  are  entitled 
to  receive  from  the  real  and  personal  estate,  sufficient  to 
make  up  the  deficiency  and  no  more.  The  maintenance 
and  education  of  a  child,  or  the  gift  of  money,  without  a 
view  to  a  portion  or  settlement  in  life,  is  not  deemed  an 
advancement.  And  advancement  of  money  or  property  to 
a  child  is  pn'ma/ac^e  an  advancement,  though  it  may  be 
shown  that  it  was  intended  as  a  gift,  and  not  an  advance- 
ment.' 

Statutes  regulating  advancements  have  been  enacted  in 
Alabama,  Arkansas,  California,  Connecticut,  Florida, 
Georgia,  Illinois,  Indiana,  Kansas,  Kentucky,  Maine, 
Maryland,  Massachusetts,  Michigan,  Minnesota,  Missis- 
sippi, Missouri,  Nebraska,  New  Hampshire,  New  Jersey, 
New  York,  North  Carolina,  North  Dakota,  Ohio,  Oregon, 
Oklahoma  Territory,  Pennsylvania,  Ehode  Island,  South 
Dakota,  Utah,  Tennessee,  Texas,  Vermont,  Virginia,  and 
Wisconsin. 

§  1155.  What  Constitutes  an  Advancement.  —  As  a 
general  rule  when  a  gift  is  made,  in  the  absence  of  clear 
convincing  proof  to  the  contrary,  the  property  will  be 
treated  as  an  advancement  and  not  a  gift."    So  a  convey- 

'  4  Kent's  Com.  418;  Steele  v.  Frierson,  85  Tenn.  430;  Cazassa  v.  Cazassa,  93 
Tenn.  573. 

'Robinson  v.  Robinson,  45  Ark.  481;  Steele  v.  Frierson,  85  Tenn.  430;  Wat- 
kins  V.  Young,  81  Gratt.  (Va.)  84;  Parks  ii.  Parks,  19  Md.  338;  Kemp.  v.  Cos- 
eart,  47  Ark.  63. 
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ance  of  land  by  a  father  to  a  child  on  a  merely  nominal  or  vol- 
untary or  good  consideration,  where  the  deed  is  silent  as  to 
the  intention,  will  be  presumed  to  be  an  advancement  until 
the  presumption  is  repelled.  The  same  rule  applies  to  a  trans- 
fer of  a  substantial  amount  of  personal  property. '  Because 
the  presumption  is  that  the  law  infers  that  the  father  intends 
fairness  and  equality  among  all  his  children,  and  does  not 
intend  that  one  shall  keep  property  of  a  value  passed  to 
him,  and  still  get  an  equal  share  in  his  remaining  estate 
with  others  equally  entitled  to  his  love  and  bounty,  who 
have  received  nothing. 

The  question  whether  the  transferring  title  to  real  estate 
upon  children  is  a  gift  or  an  advancement  depends  upon 
the  intention  of  the  father,  to  be  ascertained  from  the  evi- 
dence and  surrounding  circumstances,  such  as  the  value  of 
the  entire  estate,  the  number  of  children,  and  so  on.  And 
an  important  element  is  also  the  value  of  the  property  con- 
ferred upon  the  child." 

So  where  insurance  is  taken  out  by  a  father  upon  his 
own  life  in  the  name  of  a  child  or  in  his  own  name  and 
transferred  to  a  child,  and  paid  for  by  the  father,  who  retains 
possession  of  the  policy  until  his  death,  it  constitutes,  in 
the  absence  of  clear  and  convincing  proof  to  the  contrary 
an  advancement  for  which  the  child  must  account  in  the 
settlement  of  the  father's  estate;  he  must  account  for  the 
net  amount  due  and  realized  from  the  policy  after  the 
father's  death.  ° 

Money  borrowed  from  the  estate  by  an  heir  may  be 
treated  as  an  advancement;*  and  if  a  purchase  of  either 
real  or  personal  property  is  made  by  a  father  in  the  name 
of  his  legitimate  child,  no  trust  results  in  favor  of  the 
father,  but  the  transaction  will  be  presumed  to  be  a  gift  or 
an  advancement  for  the  benefit  of  the  child.'  Payment  by 
a  father  of  a  son's  debts  is  presumed  to  be  an  advancement.' 

■  Roberts  «.  Coleman,  37  W.  Va.  143;  McClanahan  v.  McClanahan,  36  W. 
Va.  34;  McDearman  v.  Hodnett,  83  Va.  381;  Olarko.  Willson,  37  Md.  693. 
^  McClanahan  v.  McClanahan,  36  "W.  "Va.  34. 

» Cazassa  v.  Cazassa,  93  Tenn.  573.  See,  also,  Johnson  v.  Eaton,  51  Kans.  708. 
*New  V.  New,  137  Ind.  576;  Fiscus  «.  Moore,  131  Ind.  547. 
'  Catoe  V.  Catoe,  33  S.  Car.  595. 
'Steele  v.  Friersou,  85  Tenn.  480. 
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So  a  gift  by  the  father  of  a  wife  to  her  husband  during 
coverture  is  deemed  an  advancement  to  the  wife.' 

But  it  must  be  borne  in  mind  that  some  States  have  en- 
actments declaring  what  shall  be  an  advancement.  Thus, 
in  Illinois  a  gift  to  a  child  cannot  be  considered  an  advance- 
ment unless  so  specified  by  writing." 

§  1156.  Value  of  the  Advancement. — It  is  often  a  ques- 
tion as  to  the  valuation  of  the  advancement,  and  when  it 
should  be  made.  The  general  rule  is  that  the  property 
must  be  valued  at  the  date  when  the  advancement  is  made, 
but  the  interest  is  not  to  be  computed  on  that  valuation  un- 
til the  death  of  the  ancestor;  at  his  death  interest  begins.' 

If  the  manner  of  estimating  the  value  of  the  advance- 
ment when  not  established  by  the  father,  is  not  declared 
by  statute,  then  the  court  may  ascertain  the  value  of  the 
advancement  at  the  time  of  making  it,' 


ArticJoE  6. 
The  Law  That  Governs. 
%  1157.  Lex  Loci  Rei  Sitae. 

§  1157.  Lex  Loci  Rei  Sit^. — The  descent  and  distribu- 
tion of  real  estate  is  governed  exclusively  by  the  lex  loci 
rei  sitce. '  And  that  law  controls  which  was  in  force  at  the 
death  of  the  intestate."  So  where  land  is  owned  in  one 
State  by  a  person  who  dies  intestate  in  another  jurisdiction 
where  he  resides,  the  descent  of  the  real  estate  is  governed 
by  the  law  where  the  real  estate  lies.'  The  question  whether 
a  person  dies  intestate  or  not,  must  be  determined  by  the 

'  Bruch  V.  Slemp,  83  Va.  353. 

5  Wilkinson  v.  Thomas,  138  111.  363. 

"Moore  v.  Burrow,  89  Tenn.  101;  Steele  v.  Frierson,  85  Tenn.  430. 

^  Adair  v.  Hare,  73  Tex.  373. 

s  Curtis  V.  Hutton,  14  Ves.  537,  541;  Darby  «.  Meyer,  10  Wheat.  (TJ.  S.) 
465;  Hunter  v.  Potts,  4  Term  R.  183. 

«  Smith  V.  Kelly,  33  Miss.  167;  Emmert  v.  Hays,  89  111.  11. 

'  Grimbttll  v.  Patton,  70  Ala.  636;  Pratt  v.  Douslas,  38  N.  J.  Eq.  516;  Coolly 
«.  Clark,  20  Fla.  849;  Keegan  s.Gciathty,  lOl  111.  26. 
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law  of  the  place  where  he  was  domiciled  at  the  time  of  his 
death.' 

It  is  the  general  rule  of  the  common  law,  that  the  title 
to  real  estate  must  be  acquired  and  passed  according  to  the 
lex  loci  rei  sitce.  This  rule  not  only  apphes  to  alienation 
and  acquisitions  made  by  the  acts  of  the  parties,  but  also 
to  estates  and  rights  acquired  by  operation  of  law.  The  de- 
scent and  heirship  of  real  estate  are  governed  by  the  law  of 
the  country  where  it  is  located."  This  principle,  originally 
applicable  as  between  countries  entirely  foreign  to  each 
other,  also  prevails  among  the  States  of  the  American 
Union.  From  it  results  the  doctrine,  that  the  title  of  aliens 
to  land  within  the  State  is  a  matter  of  State  regulation,' 
so  long  as  it  does  not  conflict  with  treaty  stipulations." 

Where  the  laws  of  the  State  make  an  heir  receiving 
money  from  his  ancestor  liable  pro  rata  for  payment  of 
contingent  claims  against  his  ancestor's  estate,  his  liability 
may  be  enforced  in  another  State  where  he  resides  to  the 
extent  of  the  property  received. '  And  a  decree  of  adoption 
rendered  in  a  State  whose  laws  make  an  adopted  child  the 
heir  of  its  adoptive  parents,  entitles  the  child  to  inherit  the 
latter' s  land  situated  in  another  State.' 

The  rule  of  descent  applicable  to  real  estate  also  applies 
to  leasehold  and  chattel  interests  in  land,'  servitudes  and 
easements,  and  other  charges  on  land,  as  mortgages  and 
rents  and  trust  estates;  they  are  immovables  and  are  gov- 
erned by  the  lex  loci  rei  sitce.' 

'  Moultrie  v.  Hunt,  23  N.  Y.  394;  Willett's  Appeal,  50  Conn.  380. 

'  Story  on  Confl.  L.  sects.  434,  448,  483,  509;  Stoltz  v.  Doerlng,  112  111.  234; 
Wunderle  v.  Wunderle,  144  111.  40. 

'Lawrence's  Wheat,  on  Inter.  L.  lC8n;  Story  on  Confl.  L.  sect.  430;  2 
Wharton's  Int.  L.  Dig.  490. 

■•Wunderle  v.  Wunderle,  144  111.  40;  Schultze  ».  Schultze,  144  111.  290; 
Hauenstein  v.  Lynhara,  100  U.  S.  483;  Geofroy  v.  Riggs,  138  U.  S.  258;  Ware 
V.  Hylton,  3  Dall.  (U.  S.)  199;  Chirac  v.  Chirac,  2  Wheat.  (U.  S.  259;  Orr  v. 
Hodgson,  4  Wheat.  (U.  S.  453;  Fairfax  v.  Hunter,  7  Cranch  (U.  S.)  603;  Peo- 
ple V.  Gerke,  5  Cal.  381. 

'  Bullard  v.  Perry,  66  Vt.  479. 

« Keegan  v.  Geraghty,  101  111.  26;  Glos  v.  Sankey,  148  111.  536. 

'  Story  on  Confl.  of  L.  sect.  447. 

8  Knox  ».  Jones,  47  N.  Y.  389. 
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the  Legal  Title. 

§  1158.  Definition. — Adverse  possession  is  the  enjoyment 
of  an  estate  which  hes  in  grant,  under  such  circumstances  as 
indicate  that  such  enjoyment  has  been  commenced  and  con- 
tinued under  an  assertion  or  color  of  right  on  the  part  of  the 
possessor.  And  when  such  possession  has  been  actual  and 
adverse  for  the  prescriptive  time,  the  law  raises  the  presump- 
tion of  a  grant.  But  this  presumption  arises  only  when  the 
use  or  occupation  would  otherwise  have  been  unlawful.  Of 
course  such  possession  must  be  adverse  to,  and  independent 
of,  the  owner.  Naked  possession  will  vest  in  the  possessor 
such  interest  as  to  hold  the  land  against  every  one  except 
the  true  owner.' 

And  possession  is  not  adverse  when  it  is  consistent  with 
the  title  of  the  owner;  as,  when  the  rents  of  a  trust  estate 
were  received  by  the  cestui  que  trust  for  the  prescriptive 
time  after  the  creation  of  the  trust,  without  any  interfer- 
ence of  the  trustee,  because  such  possession  was  consistent 

'2B1.  Com.  196. 
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with,  and  secured  to,  the  cestui  que  trust  by  the  terms  of 
the  deed. 

Adverse  possession  is  founded  upon  the  intent  with 
■which  the  occupant  has  held  possession,  and  this  intent  is 
to  be  determined  by  what  he  has  done,  not  what  he  has 
said.'  So,  if  two  adjacent  or  conterminous  proprietors 
agree  upon  and  estabhsh  a  dividing  hne  between  their 
premises,  and  actually  claim  and  occupy  the  land  on  each 
side  of  the  line  continuously  for  the  statutory  time,  such 
possession  will  be  adverse  and  confer  title  by  prescription." 

The  law  presumes  that  a  grantee  in  possession  claims  to  be 
owner  to  the  boundaries  of  the  tract  described  in  his  grant.' 

§  1159.  Doctrine  of  Disseisin. — Seisin  was  the  comple- 
tion of  the  feudal  investiture,  by  which  the  tenant  was 
admitted  into  the  feud,  and  performed  the  rites  of  homage 
and  fealty.  He  then  became  actual  tenant  of  the  freehold. 
There  were  two  kinds  of  disseisin;  the  one  was  a  disseisin  in 
fact,  and  the  other  a  disseisin  by  construction  of  law. 
Disseisin  in  fact  was  the  violent  termination  of  the  seisin  of 
the  tenant  of  the  freehold,  by  the  actual  ouater  of  the  feu- 
dal tenant,  and  the  usurpation  of  his  place  and  relation.  It 
was  a  notorious  and  tortious  act  on  the  part  of  the  disseisor, 
by  which  he  put  himself  in  thfe  place  of  the  feudal  tenant,  and 
in  the  character  of  tenant  of  the  freehold  made  his  appear- 
ance at  the  lord's  court.    The  real  tenant  was  then  disseised. 

It  is  the  commencement  of  a  new  title,  producing  that 
change  by  which  the  estate  is  taken  from  the  rightful 
owner  and  is  placed  in  the  wrongdoer.'  But  a  wrong- 
ful entry  is  not  a  disseisin,  provided  the  rightful  owner 
continues  in  possession;  because  when  two  persons  are  at 
the  same  time'  in  possession,  the  seisin  is  in  the  rightful 
owner.'    Disseisin  is  an  ouster  or  tortious  expulsion  of  the 

'  Rowland  B.Williams,  33  Greg.  515.    See,  also,  Erck  «,  Church,  87  Term,  580. 

''Tobey  B.Secor,  60  Wis.  313;  Burrell  e.  Burrell,  11  Mass.  297;  Blassingame 
D.  Davis,  68  Tex.  595;  Ham  v.  Smith,  79  Tex.  810;  Cleveland  «.  Obenchain, 
107  Ind.  591;  Rigg.s  v.  Riley,  113  Ind.  308;  Hoffman  «.  White,  90  Ala.  854; 
Fisher  v.  Bennehoff,  131  111.  426. 

'  Lewis  D.  Lumber  Co.,  113  N.  Car.  55 

*3Prest.  Abstr.  284. 

»Litt.  sect.  701. 
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true  owner  from  the  possession  that  produced  the  disseisin. 
When  the  disseisor  claims  the  land  independent  of  all 
others,  his  estate  cannot  be  less  than  an  absolute  fee."  And 
whether  the  disseisin  is  effected  by  actual  expulsion  or  by 
a  constructive  ouster,  the  legal  consequences  upon  the  title 
are  the  same.' 

The  law  presumes  every  person  to  be  in  legal  seisin  and 
possession  of  the  land  to  which  he  has  a  perfect  and  com- 
plete title;  and  this  seisin  and  possession  is  co-extensive 
with  his  right,  and  continues  till  he  is  ousted  thereof  by 
an  actual -possession  in  another,  under  a  claim  of  right.' 
Anyone  in  possession  with  no  claim  to  the  land  whatever, 
must,  in  presumption  of  law,  be  in  possession  in  amity 
with  and  in  subservience  to  the  legal  title.*  The  whole 
inquiry  is  reduced  to  the  fact  of  entering  and  the  intention 
to  usurp  possession.' 

§  1160.  Distinction  between  Dispossession  and  Dis- 
seisin.— A  distinction  exists  between  dispossession  and  dis- 
seisin. Disseisin  is  a  wrong  to  the  freehold,  and  made  in 
defiance  and  contempt  of  the  true  owner.  It  is  an  open, 
exclusive,  adverse  entry  and  expulsion.  Dispossession  may 
be  by  right  or  by  wrong;  it  is  necessary  to  look  to  the  in- 
tention in  order  to  determine  the  character  of  the  dispos- 
session. This  is  the  general  accepted  doctrine  by  all  the 
courts,  whatever  difference  there  may  be  in  the  application 
of  it." 

It  is  a  question  for  the  jury  whether  a  dispossession 
amounts  to  a  disseisin.'  And  adverse  possession  is  a  pos- 
session inconsistent  with  the  rights  of  the  true  owner.  It 
depends  on  the  intention  with  which  it  is  taken  and  held.' 
But  constructive  disseisin  or  ouster,  mere  constructive  pos- 

1  Co.  Litt.  371a;  3  Prest.  Abstr.  293. 

2  4  Kent'8  Com.  483. 

"  Rowland  ».  Williams,  23  Oreg.  515. 
*  Harvey  v.  Tyler,  3  Wall.  (U.  S.)  849. 

'Probst  V.  Church,  139  U.  S.  191,  193;  Brown  v.  Cockerell,  38  Ala.  88. 
«Litt.  sect.  279;  Prescott  v.  Nevers,  4  Mason,  C.  C.  336. 
'Webb  B.  Richardson,  43  Vt.  465;  Magee  v.  Magee,  87  Miss.  138;  Boogher 
V.  Neece,  75  Mo.  384. 
'  Faloon  s.  Simshauser,  130  111.  655. 
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session  such  as  title  gives,  is  not  sufficient  to  give  title  by- 
adverse  possession.' 

§  1161.  Constructive  Possession.  —  Actual  possession 
exists  where  the  land  is  in  the  immediate  occupancy  of  the 
party.  Constructive  possession  is  that  which  exists  in  con- 
templation of  law,  without  actual  personal  occupation. 
Hence  the  reception  of  a  deed  is  a  constructive  possession 
of  the  land  described.  So  an  heir  or  devisee  has  construct- 
ive possession  of  the  ancestor's  land  at  the  instant  of  his 
death,  which  possession  is  raised  by  implication  of  law. 
Seisin  in  law  and  constructive  possession  are  generally  con- 
sidered as  synonymous." 

Title  to  land  draws  to  it  the  possession,  and  it  remains 
with  the  owner  of  the  legal  title  until  he  is  divested  of  it 
by  an  actual  adverse  possession;  and  while  he  is  in  actual 
possession  of  a  part  of  the  premises,  he  has  constructive 
possession  of  the  remainder,  and  can  be  ousted  by  a  mere 
intruder  only  to  the  extent  of  the  actual  occupation  of  such 
intruder;  and  no  entry  by  an  intruder  under  color  of  title 
to  the  whole  tract  can  give  him  a  constructive  possession 
which  would  oust  or  supersede  the  constructive  possession 
of  the  real  owner." 

The  law  gives  to  an  adverse  claimant  in  possession  of  part 
of  lands  claimed  under  color  of  title  constructive  possession 
of  the  whole.  This  rule  has  been  subject  to  several  quali- 
fications. One  of  these  which  appears  to  be  without  ex- 
ception is  that  the  tracts  of  land  must  be  contiguous,  or 
else  the  one  in  constructive  possession  must  be  in  apparent 
and  actual  use  in  connection  with  that  which  is  actually 
occupied.'  Hence,  actual  possession  of  one  tract  of  land 
under  a  deed  conveying  three  tracts,  is  not  constructive 
possession  of  the  other  two  tracts,  and  where  the  latter  are 
not  contiguous  to  the  former  nor  in  apparent  actual  use  in 

■  Beasley  v.  Clark  (Ala.),  14  South.  Rep.  744. 

« 2  Prest.  Abstr.  383;  Co.  Litt.  153. 

'Labory®.  Orphan  Asylum,  97  Cal.  270;  Semple  ».  Cook,  50  Cal.  39;  Mc- 
Cormick  v.  Sutton,  97  Cal.  373. 

< Morris  v.  McClary,  43  Miun.  346;  Thompson  v.  Burhans,  79  N.  Y.  93;  Bar- 
ber «.  Shaffer,  76  Ga.  285;  Northtort  Real  Estate  Imp.  Co.  «.  Hendrickson,  139 
N.  y.  440. 
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coniiiection  with  it.'  And  where  one  has  no  paper  title  he 
can  recover  only  the  land  which  he  occupies.'  But  where 
one  claims  title  to  a  tract  of  land  which  has  never  been  sub- 
divided, and  always  considered  as  one  tract,  possession  of 
part  of  it  by  the  owner  is  constructive  possession  of  the 
whole.'  And  where  a  party  is  holding  land  by  adverse  pos- 
session, he  may  buy  in  an  outstanding  title  from  a  third 
person  without  abandoning  or  impairing  his  own  title  by 
adverse  possession.' 

Adverse  possession  under  color  of  title  sufficient  to  create 
possessory  title,  may  be  established  in  New  Hampshire  in 
the  case  of  wild  lands,  by  showing  surveys,  prosecutions 
for  trespasses,  depositions  in  perpetuam,  grants  and  pay- 
ment of  taxes.' 

§  1162.  Two  Parties  Cannot  be  Seised  at  the  Same 
Time  op  the  Same  Land  Under  Different  Titles.  — 
When  a  person  enters  unoccupied  land  under  a  deed  or 
title,  and  holds  adversely,  his  possession  is  construed  to  be 
co-extensive  with  his  deed  or  title,  and  the  true  owner  will 
be  deemed  to  be  disseised  to  the  extent  of  the  boundaries 
described  in  that  title.  Still,  his  possession  beyond  the 
limits  of  his  actual  possession  and  occupancy  is  only  con- 
■  structive.  If  the  true  owner  be  at  the  same  time  in  actual 
possession  of  part  of  the  land,  claiming  title  to  the  whole, 
he  has  the  constructive  possession  of  the  whole  tract  not 
in  actual  possession  of  the  intruder,  and  this,  though  the 
owner's  actual  possession  is  not  within  the  limits  of  the 

'  Brown  ».  Bocquin,  57  Ark.  97. 

2  Asbury  ».  Pair,  111  K.  Car.  351;  Hanna  v.  Renfro,  33  Miss.  129;  Ferguson 
V.  Peden,  33  Ark.  150;  Wilson  v.  McEwan,  7  Oreg.  87;  Haywood  v.  Tliomas, 
17  Nebr.  237;  Core  v.  Paupel,  24  W.  Va.  238;  Flalierty  v.  MoCormick,  113 
111.  538;  Parker  ».  Banks,  79  N.  Car.  480;  Seymour  v.  Carli,  31  Minn.  81; 
Humphries?).  Huffman,  33  Ohio  St.  395;  Dothard  v.  Denson,  75  Ala.  483;  Hall 
•».  Guy,  68  Ga.  443;  Creekmur  v.  Creekmur,  75  Va.  431;  Petersons.  McGul- 
lough,  50  Ind.  35. 

3  Clark  ».  Campau,  93  Mich.  575;  Porter  b.  Miller,  84  Tex.  204.  See,  also, 
Holly  River  Coal  Co.  v.  Howell,  36  W.  Va.  489;  Smith  v.  Gale,  144  U.  S.  509; 
Chicago  &  Northwestern  R.  R.  Co.  i).  Groh,  85  Wis.  641. 

*  "Warren  «.  Bowdran,  156  Mass.  280.     See,  also,  Davis  d.  Davis,  68  Miss.  478; 
White  V.  Ward,  35  W.  Va.  418. 
'  Winnipisiogee  Paper  Co.  ■».  Land  Co.,  59  Fed.  Rep.  543. 
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defective  title.  The  reason  is  evident.  Both  parties  cannot 
be  seised  at  the  same  time  of  the  same  land  under  different 
titles.'  The  law  therefore  adjudges  the  seisin  of  all  that 
is  not  in  the  actual  occupancy  of  the  adverse  party  to  hitn 
who  has  the  better  title." 

When  one  stratum  of  coal  has  been  conveyed  separately 
from  the  surface,  and  the  grantee  has  recorded  the  convey- 
ance and  entered  into  possession,  his  title  is  not  affected  by 
any  possession  of  the  surface  adverse  to  the  title  of  the 
surface.' 

§1163.  Character  op  Possession. — Every  possession 
is  not  adverse.  But  adverse  possession  to  give  title  must 
be  actual,  continued,  notorious,  distinct,  hostile,  and  ac- 
companied by  claim  of  ownership.*  The  occupation  must 
be  open  and  notorious,  in  which  case  the  true  owner  will 
be  presumed  to  have  notice  of  the  adverse  possession.' 
But  any  notorious  or  visible  act  which  clearly  shows  the 
intention  of  the  adverse  claimant  to  set  up  a  hostile  title  is 
sufficient  notice  to  the  true  owner.'  The  erection  of  build- 
ings and  making  of  fences  are  conclusive  on  the  owner,  of 
the  adverse  possession.'    The  buildings  of  themselves  only 

'  Farrar  v.  Heinrich,  86  Mo.  531;  Garrett  ».  Ramsey,  26  W.  Va.  345;  Uniou 
Trust  Co.  V.  Trumbull,  137  111.  146. 

« Labory  ».  Orphan  Asylum,  97  Cal.  270;  Hunnlcutt  1).  Peyton,  102  U.  S. 
883,  868;  Semple  ».  Cook,  50  Cal.  36. 

=  Algonquin  Coal  Co.  v.  Iron  Co.,  163  Pa.  St.  114. 

^Paldi  ».  Paldi,  95  Mich.  410;  Yelvertoa  v.  Steele,  40  Mich.  588;  Murray  v. 
Hoyle,  97  Ala.  588;  Echols  v.  Hubbard,  90  Ala.  809;  Green  v.  Moore,  44  La. 
Ann.  855;  Barker  «.  Deignan,  25  S.  Car.  353;  Wilson  v.  Williams,  53  Miss. 
488;  Clark  ».  Gilbert,  39  Conn.  97;  Trustees  ».  Kirk,  84  N.  Y.  315;  Foulke  v. 
Bond,  41%N.  J.  L.  537;  Turpin  v.  Saunders,  33  Gratt.  (Va.)  27;  Wilson  «. 
Henry,  35  Wis.  24l;  Lynde  i.  Williams,  68  Mo.  370. 

'  linger  v.  Mooney,  63  Cal.  586;  Alexander  v.  Polk,  89  Miss.  755;  Price  v. 
Brown,  101  N.  Y.  669;  Virgin  v.  Land,  32  Ga.  573;  Clark  v.  Gilbert,  89  Conn. 
«7;  Foulke  «.  Bond,  41  N.  J.  L.  537;  AVilson  ®.  Henry,  35  Wis.  241;  Ringo  ». 
WoodmfE,  48  Ark.  469;  Wing  v.  Hall,  47  Vt.  183. 

'Paught  V.  Holway,  50  Me.  34;  Ford  e.  Wilson,  85  Miss.  504;  Ewing  «. 
Burnet,  11  Pet.  (U.  8.)  41;  Bailey  ».  Carleton,  13  N.  H.  9;  Royall  v.  Lisle,  15 
Ga.  545. 

'Allen  «.  Allen,  58  Wis.  205;  Leeper  «.  Baker,  68  Mo.  408;  Smith  «.  Rob- 
erts, 68  Ala.  83;  Cutter  ii.  Cambridge,  6  Allen  (Mass.),  30;  Bates  ».  Norcross, 
14  Pick.  (Mass.)  334. 
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show  actual  possession  of  land  necessarily  covered  by  the 
buildings,  with  the  right  of  egress  and  ingress.' 

In  some  of  the  States  the  statute  declares  what  acts  will 
constitute  a  visible  or  notorious  possession,  and  of  course 
controls  this  question.' 

Where  one  takes  possession  under  a  deed,  and  expressly 
repudiates  the  title  of  one  claiming  an  undivided  interest 
therein,  his  possession  is  adverse  as  to  such  claim.'  And 
this  adverse  possession  may  be  shown  by  continued  acts  of 
ownership  upon  the  property,  occupying,  using  and  con- 
trolling it  as  owner.  Such  acts  constitute  the  usual  indicia 
of  asserting  a  claim-  of  title  and  are  sufficient  notice  of 
such  claim  to  the  real  owner."  When  one  is  in  possession 
and  claims  title  without  any  paper  title,  he  can  get  the 
benefit  of  adverse  possession  no  further  than  his  claim  is 
defined  by  actual  possession,  which  must  be  marked  by  a 
fence  or  clearing  or  cultivation  or  something  else  visible, 
actual  and  notorious,  so  as  to  be  tantamount  thereto.' 

A  corporation  incompetent  to  acquire  title  to  land  may 
stiU  maintain  a  possession  adverse  to  all  persons  except  the 
State.  "■ 

'Bennett  v.  Clemence,  6  Allen  (Mass.),  18;  Poignard  ».  Smith,  6  Pick, 
(Mass.)  173;  Stedman  v.  Smith,  8  El.  &  Bl.  1. 

*  Price  V.  Jackson,  91  N.  Car.  11. 

2  Brown  «.  Bocquin,  57  Ark.  97;  Clemens  v.  Meyer,  44  La.  Ann.  390.  See, 
also,  Ozark  Plateau  Land  Co.  v.  Hays,  105  Mo.  143;  Bleidorni).  Coal  Co.,  89 
Tenn.  166,  204;  Cashman  «.  Brownlee,  138  Ind.  366:  Black ».  Railroad  Co.,  9Z 
Ala.  109;  Murray  v.  Hoyle,  93  Ala.  559;  Martin  v.  Railroad  Co.,  83  Me.  lOOj 
King  V.  Rbew,  108  N.  Car.  696;  Turner  «.  Williams,  108  N.  Car.  210;  Simon 
«.  Richard,  43  La.  Ann.  843;  Paxton  v.  Valley  Land  Co.,  68  Miss.  739;  Roberts 
V.  Richards,  84  Me.  1;  Kockemann  v.  Bickel,  92  Cal.  665;  Proprietors  ».  Ips- 
wich, 153  Mass.  43;  Lucy  v.  Railroad  Co.,  93  Ala.  246;  Meier  v.  Meier,  105 
Mo.  411;  Cook  ■».  Farrah,  105  Mo.  492;  Nau  «.  Brunette,  79  Wis.  664;  Irwin 
V.  Woodmansee,  104  Mo.  403. 

■•  Glencoe  ».  Wadsworth,  48  Minn.  403.  See,  also,  Armijo  v.  Armijo,  4  N. 
Max.  133;  Carpenter  «.  Monks,  81  Mich.  103;  Hecock  v.  Van  Dusen,  60 
Mich.  359;  Arnold  v.  Woodward,  14  Colo.  164;  Jones  e.  Gaddis,  67  Miss. 
761. 

5  Oney  ».  Clendenin,  28  W.  Va.  35,  52;  Adams  ».  Alkire,  20  W.  Va.  480^ 
Jarrett  v.  Stevens,  36  W.  Va.  445;  Chicago,  etc.  R.  R.  Co.  «.  Gait,  133  111.  67U 
Shaw  V.  Schoonover,  130  111.  452. 

6 Myers  v.  McGavock,  39  Nebr.  843;  Hanlon  «.  Railroad  Co.,  40  Nebr» 
52. 
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§  1164.  Improvements. — When  a  person  takes  possession 
of  land,  puts  permanent  and  substantial  improvements 
thereon,  treats  it  as  his  own,  and  continues  this  occupation 
for  the  full  period  of  the  statute  of  limitations,  his  posses- 
sion is  presumed  to  be  hostile  and  under  a  claim  of  owner- 
ship.' Proof  of  such  possession  and  improvements  of  real 
property  overcomes  the  presumption  of  seisin  and  posses- 
sion of  the  true  owner,  and  the  burden  of  proof  is  then 
shifted  to  the  owner,  to  show  that  such  possession  and 
improvements  were  under  some  license,  indulgence,  or 
special  contract,  inconsistent  with  the  claim  of  right  by 
the  other  party."  At  common  law  if  the  occupant  could 
not  prove  title  by  adverse  possession  and  was  ousted  he 
could  not  remove  the  improvements  or  claim  compensation 
for  them.'  But  where  the  real  owner  asked  for  mesne 
profits  in  a  suit  for  possession,  then  the  bona  fide  occupant 
could  set  off  his  claim  for  the  improvements.'  But  in  some 
States  by  statutory  law  the  occupant  may  bring  an  inde- 
pendent action  for  the  improvements.' 

§  1165.  Permission  to  Occupy. — Permission  of  the  owner 
of  land  to  its  occupancy  by  another,  does  not  of  itself  pre- 
vent such  occupancy  from  being  adverse  if  the  other  essen- 
tials of  the  adverse  holding  appear."  But  when  once  the 
seisin  is  proved  to  be  in  one,  it  will  be  presumed  to  continue 
in  that  person  until  the  presumption  is  overthrown  by  the 
proof  of  facts  inconsistent  therewith.'  One  entering  by 
consent,  is  presumed  to  hold  in  subordination  to  the  legal 
owner  until  repudiation  of  the  owner's  title.  °     So  taking 

1  Rung  V.  ScUoneburger,  3  Watts  (Pa.),  23;  Watson  v.  Gregg,  10  Watts  (Pa.), 
289. 

« Rowland  v.  Williams,  23  Oreg.  515. 

'  West  0.  Stewart,  7  Pa.  St.  122. 

*  Mathews  v.  Davis,  6  Humph.  (Tenn.)  324;  Green  v.  Biddle,  8  Wheat. 
(U.  S.)  1. 

'  Cooley  on  Torts,  483;  2  Kent's  Com.  335. 

« Wingo  V.  Caldwell,  35  S.  Car.  609;  Evans  v.  Berlocher,  83  Tex.  612. 

'Stephens  v.  McCormick,  5  Bush  (Ky.),  181;  Babcock  v.  Utter,  1  Abb.  Dec. 
37. 

'Clark  V.  Comford,  45  La.  Ann.  592;  Union  Pacific  Railroad  Co.  «.  Kindred, 
43  Kaus.  134. 
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land  and  holding  until  put  upon  the  market  by  the  owner, 
is  not  an  adverse  possession. ' 

But  permissive  possession  of  land  with  parol  executory 
conditions  attached  may  constitute  adverse  possession  as 
against  third  persons  or  strangers." 

§  1166.  Presumption  op  Possession  op  Legal  Title. — 
A  wrongdoer's  possession  never  raises  a  conclusive  pre- 
sumption of  an  adverse  claim.  It  is  only  prima  facie  proof 
of  it,  and  may  be  rebutted  by  showing  that  such  holding  is  in 
subordination  to  the  owner's  title,  and  is  a  question  for  the 
jury.'  So  possession  is  presumed  to  be  held  subordinate 
to  the  legal  title  unless  the  contrary  is  shown.  Thus,  a 
widow's  occupancy  of  the  premises  after  her  husband's 
death,  will  be  presumed  to  be  an  occupation  subordinate  to 
the  legal  title,  and  the  burden  of  proof  that  it  was  in  hos- 
tihty  thereto,  rests  upon  him  asserting  it. 

Such  possession  by  the  widow  will  be  referred  to  her  right 
of  dower  and  quarantine  in  the  absence  of  evidence  to  the 
contrary.*  And  likewise  when  a  party  enters  into  posses- 
sion subordinate  to  a  life-tenant,  it  will  be  presumed  to 
have  continued  as  such  until  he  repudiates  the  relation  by 
making  a  deed  to  the  land  or  some  other  notorious  act.° 
And  if  a  party  can  show  no  title  at  all,  he  will  be  consid- 
ered a  tenant  at  sufferance  and  not  as  one  holding  adverse 
to  a  person  holding  a  paper  title  to  the  premises.  °  But 
peaceable  and  uninterrupted  possession  of  the  premises 
for  a  great  length  of  time  justifies  the  presumption  of  an 
ancient  grant.  Thus,  peaceable  and  uninterrupted  posses- 
sion for  forty  years  justifies  such  presumption.' 

'Warren  v.  Frederichs,  83  Tex.  380.  See,  also,  Smith  t.  Lee,  83  Tex.  134; 
Montgomery  «.  GuntUer,  81  Tex.  830;  Keller  «.  Powell,  143  Pa.  St.  98;  Clark 
V.  Adams,  80  Tex.  674;  Newsome  «.  Snow,  91  Ala.  641;  Whitlock  «.  Johnson, 
87  Va.  333;  Smith  v.  Hitchcock,  38  Nebr.  104. 

'  Dean  v.  Goddard,  55  Minn.  390. 

'  Holbrook  v.  Bowman,  62  N.  H.  31S;  Thompson  v.  KaufEelt,  110  Pa.  St, 
209. 

*  Robinson  «.  Allison,  97  Ala.  596. 

5  Mullins  «.  Conger  (Ky.),  33  S.  W.  Rep.  546,  880. 

•  Hamilton  v.  Buchanan,  113  N.  Car.  463. 

'  Mission  v.  Cronin,  31  N.  Y.  Supp.  750;  66  Hun  (N.  Y.),  633. 
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§  1167.  Entering  Under  Executory  Contract. — When- 
ever the  entry  is  made  with  the  consent  of  the  owner,  and 
subservient  to  his  legal  title,  the  presumption,  is  until  over- 
thrown, that  this  possession  continues  in  subordination  to 
the  superior  title  of  the  owner.'  But  when  a  contract  is 
made  for  the  sale  of  land  upon  the  performance  of  certain 
conditions  and  the  purchaser  enters  into  possession  under 
the  contract,  his  possession  from  the  date  of  entry  is 
adverse  to  all  except  the  vendor;  and  after  performance  by 
him  of  all  the  conditions  of  the  contract,  he,  from  that 
time,  holds  adversely  to  the  vendor,  as  a  full  performance 
is  a  sale  to  the  vendee.'  Most  of  the  cases  hold  that  the 
possession  becomes  adverse  from  the  payment  of  the  pur 
chase-money,  or  of  taking  the  deed;  and  in  those  cases 
where  a  new  entry  is  necessary,  the  taking  or  recording  of 
the  deed  is  a  sufficient  act  of  entry.  The  deed  when  given 
will  relate  back  to  the  contract.' 

§  1168.  Color  of  Title. — It  is  provided  by  statute  in 
some  of  the  States  that  there  can  be  no  adverse  possession, 
except  when  the  claim  of  title  is  made  in  good  faith  and 
under  color  of  title.*  And  any  written  instrument  being 
defective  or  imperfect,  and  no  matter  from  what  cause  in- 
valid, purporting  to  sell,  transfer  or  convey  title  to  land 
which  shows  the  nature  and  intent  of  the  party's  claim, 
constitutes  a  color  of  title  within  the  meaning  of  the  law 
of  adverse  possession,' and  an  actual  entry  of  the  vendee 
will  place  him  in  constructive  possession  of  the  tract  de- 
scribed. ° 

'Union  Pacific  Railroad  Co.  ■».  Kindred,  43  Kans.  134. 

2  Simpson  v.  Sneclode,  83  Wis.  301;  Bush  v.  Adams,  33  Fla.  177;  Newton  t. 
Mayo,  63  Ga.  11;  Moriug  i>.  Abies,  63  Miss.  363;  Niles  v.  Davis,  60  Miss.  750; 
Catlin  V.  Decker,  38  Conn.  362;  Tillman  v.  Spann,  68  Ala.  103. 

«Snapp  «.  Peirce,  24  111.  156;  Schneider  e.  Botasch,  90  111.  577  See,  also, 
Houchin  v.  Houchin  (Ky.),  30  S.  W.  Rep.  506.  See,  also,  Watrous  «. 
Morrison,  33  Fla.  361;  McKibben  v.  Salinas  (S.  .Car.),  19  S.  E.  Rep. 
303. 

*  Arnold  v.  Woodward,  14  Colo.  164. 

'  MuUan  v.  Carper,  37  W.  Va.  315. 

•Adams  v.  Alkire,  30  W.  Va.  480;  Staton  v.  Mullis,  93  N.  Car.  634;  Lynde 
r.  Williams,  68  Mo.  360;  Bvitts  v.  Roth,  61  Tex.  81;  Pike  «.  Evans,  94  U.  S. 
6;  Humes  v.  Bernstein,  73  Ala.  546;  Veal  v,  Robinson,  70  Ga.  809;  Congdoa 
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A  sheriff's  deed  will  give  the  grantee  a  color  of  title.'  All 
deeds  give  color  of  title  which  operate  as  a  primary  convey- 
ance."  But  a  quit-claim  deed  will  not  operate  as  a  primary 
conveyance  only  when  the  possession  is  transferred  with  it.' 
Where  the  adverse  claimant  is  one  who  denies  the  validity 
of  an  involuntary  sale,  his  color  of  title  refers  to  his  original 
title  so  as  to  give  him  possession  of  the  whole  tract.'  To 
give  color  of  title  to  the  whole  tract,  the  deed  must  describe 
it  in  full  and  the  actual  possession  of  a  part  must  be  such 
as  to  raise  the  presumption  that  he  occupies  the  whole." 

The  authorities  are  conclusive  that  a  claim  to  land  un- 
der a  conveyance,  however  inadequate  to  carry  the  true 
title,  and  however  incompetent  might  have  been  the  power 
of  the  grantor  in  such  conveyance  to  pass  the  title  to 
the  subject  thereof,  asserted  under  the  provisions  of  such 
deed, — is  strictly  under  a  color  of  title,  and  one  which 
will  draw  to  the  possession  of  the  grantee  the  protection  of 
the  statute  of  limitations,  other  requisites  of  the  statute 
being  complied  with.' 

A  color  of  title  may  be  a  void  decree  of  foreclosure;'  a 
deed  under  a  void  sale;"  a  deed  of  a  mortgagee  before  fore- 

V.  Morgan,  14  S.  Car.  587;  Davis  v.  Perley,  30  Cal.  630;  Tremaine  v.  Weatherby, 
58  Iowa,  615;  Barger  v.  Hobbs,  67  111.  593;  Thompson  v.  Burhans,  61  N.  Y. 
53;  Jakeway  v.  Barrett,  38  Vt.  316;  Smith  v.  McKay,  30  Oliio  St.  409;  Gardner 
V.  GoooU,  48  Me.  487;  Humphries  ».  Huffman,  33  Ohio  St.  395;  Furlong  v.  Gar- 
rett, 44  Wis.  Ill;  Bell  v.  Longworth,  6  lad.  873;  Ament  v.  Wolf,  33  Pa.  St. 
331;  Rulfln  v.  Overby,  105  N.  Car.  78;  McMillan  v.  Gambill,  106  N.  Car.  359; 
Stumpf  «.  Osterhage,  111  III.  83;  Stanley  v.  Shoolbred,  25  S.  Car.  181. 

'  Kendrick  v.  Latham,  35  Fla.  819;  Carn  v.  Haisley,  32  Fla.  817;  Seemuller 
V.  Thornton,  77  Tex.  156;  Falls  Manuf.  Co.  v.  Brooks,  106  N.  Car.  107;  Good- 
man V.  Kichols,  44  Kans.  33. 

!>  Wright  V.  Tichenor,  104  Ind.  185;  Woods  v.  Banks,  14  N.  H.  111. 

3  Swift  «.  Mulkey,  14  Greg.  59;  McDonough  v.  Jefferson  County,  79  Tex. 
535;  Smith  i).  Sliattuck,  12  Greg.  363;  French  «.  Rollins,  31  Me.  373;  Minot  v. 
Brooks,  16  N.  H.  376. 

*  Gaines  v.  Saunders,  87  Mo.  557. 

'  Aiken  «.  Ela,  63  N.  H.  400;  Davis  v.  Stoud,  104  N.  Car.  484;  Stanley  v. 
Shoolbred,  35  S.  Car.  181;  Prices.  Jackson,  91  N.  Car.  11.  See,  also,  Morris 
t.  McClary,  43  Minn.  346;  Garrett  v.  Ramsey,  36  W.  Va.  345. 

« Swann  v.  Thayer,  36  W.  Va.  46;  Core  v.  Faupel,  34  W.  Va.  347;  Shanks  v. 
Lancaster,  5  Gratt.  (Va.)  110.  See,  also,  Chickering  v.  Failes,  36  111.  508; 
Laflin  v.  Herrington,  16111.  301. 

'  Chickering  ».  Failes,  36  111.  508. 

« Laflin  v.  Herrington,  16  111.  301. 
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closure;'  a  void  patent  for  land;'  a  guardian's  deed  under 
a  void  judicial  sale;'  a  deed  under  a  decree  void  for  want 
of  jurisdiction  if  the  deed  imports  title;'  an  administrator's 
deed  under  a  will  without  power  of  sale  or  without  author- 
ity.' Under  aU  of  these  instruments  after  the  running  of 
the  prescriptive  time  the  grantee  will  hold  a  valid  title. 

§  1169.  Necessity  fob  Color  of  Title. — A  party  may 
acquire  title  to  property  without  entering  under  color  of 
title.  An  actual  entry  upon  and  possession  of  land,  though 
in  fact  tortious  and  without  color  of  paper  title,  but  under 
a  claim  of  right  thereto,  in  opposition  to  and  inconsistent 
with  that  of  the  owner,  may  ripen  into  title  by  adverse 
possession.  The  claim  of  the  disseisor  must  be  asserted  as 
a  matter  of  right  so  as  to  be  notice  to  the  owner.  °  But  in 
some  States  it  is  held  that  the  intruder  must  enter  in  good 
faith,  believing  he  has  a  title  to  the  land.  The  expression, 
good  faith  claiming  title,  must  not  be  understood  to  involve 
an  inquiry  as  to  the  claimant's  belief  in  the  strength  of  his 
title,  or  to  mean  that,  to  constitute  his  possession,  he  must 
claim  in  good  faith  to  have  the  real  title  before  the  bar  of 
the  statute  is  complete.  Good  faith  in  claiming  possession 
and  right  of  ownership,  that  is,  the  I'eal  intention  to  claim 
possession  as  his  own,  distinct  from  and  hostile  to  the  pos- 
session and  title  of  the  true  owner,  and  to  claim  title, — is 
the. test  or  element  of  adverse  possession  in  this  respect.' 
It  is  not  essential  that  the  claimant's  title  should  be  good, 

'  Stevens  v.  Brooks,  24  Wis.  326. 

'  Logan  V.  Jelks,  34  Ark.  547. 

'Molton  V.  Henderson,  63  Ala.  426. 

^Welborn  v.  Anderson,  37  Miss.  162;  Whiteside  v.  Singleton,  Meigs  (Tenn.), 
307;  Huls  V.  Buntin,  47  111.  396. 

'Crispin  v.  Hannavan,  50  Mo.  536;  Riggs  o.  Fuller,  54  Ala.  141;  Langdon 
■».  Templeton,  66  Vt.  173;  Knight  v.  Lawrence,  19  Colo.  435;  Schawig  v.  Purs- 
low,  59  Fed.  Rep.  848;  Garvin  v.  Garvin  (S.  Car.),  19  S.  E.  Rep.  79;  Gump«. 
Sibley  (Md.),  38  At.  Rep.  977;  Aldrich  v.  Griffith,  66  Vt.  390. 

'Anderson  v.  Burnham,  52  Kans.  454;  Glencoe  v.  Wadsworth,  48  Minn.  403; 
Illinois  Central  Railroad  Co.  v.  Houghton,  136111.  339.  See,  also,  Peter  v.  Steph- 
ens, 11  Mont.  115;  Mathers.  Walsh,  107  Mo.  131;  Bushey  v.  Glenn,  107  Mo. 
331;  Currier  v.  Gale,  9  Allen  (Mass.),  525;  Overfleld  v.  Christie,  7  Serg.  &  R. 
(Pa.)  173. 

I  Dothard  v.  Denson,  73  Ala.  541. 
152 
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or  believed  to  be  good.  Knowledge  that  his  title  is  defect- 
ive, does  not  prevent  his  possession  from  being  adverse,  if 
the  other  essential  elements  exist.  It  is  suflScient  that 
there  is  a  bona  fide  purpose  to  assert  and  rely  upon  his  pos- 
session and  claim  of  right,  as  hostile  or  adverse  to  that  of 
the  real  owner.'  Actual  claim  of  ownership,  not  the  good 
faith  or  strength  of  the  claim,  is  the  test  or  element  of  ad- 
verse possession." 

§  1170.  Instruments  that  will  Give  Color  of  Title. — 
Though  a  deed  is  defective  in  some  parts,  but  if  it  de- 
scribes the  land  and  the  parties  it  will  give  color  of  title; 
and  the  grantee  under  it  may  hold  adversely  until  he  has  a 
clear  title  in  fee.' 

A  deed  from  a  judicial  sale,  though  void,  gives  color  of 
title.*  A  tax  deed  regular  on  its  face  is  a  color  of  title.* 
And  evidence  of  payment  of  taxes  is  admissible  to  show 
title  by  adverse  possession. "  But  a  patent  is  not  color  of  title 
to  land  not  included  in  the  description. '  And  if  a  man  con- 
veys land  not  his,  by  warranty  deed,  and  afterwards  acquires 
the  title,  such  title  inures  to  his  grantee,  and  the  grantor 
cannot  claim  color  of  title  under  it. " 

A  deed  conveying  title,  omitting  the  clause  of  inherit- 
ance, is  color  of  title.  But  an  instrument  defective  and 
irregular,  in  order  to  be  effective  under  the  statute  of  limi- 
tations, must  be  united  with  the  actual  possession  in  the 

•  'Bernstein  ».  Humes,  75  Ala.  341;  Manly  «.  Turnipseed,  37  Ala.  523;  Alex- 
ander V.  Wheeler,  69  Ala.  333. 

2  Smith  1).  Roberts,  63  Ala.  83. 

'Hawley  v.  Zigerly,  135  Ind.  248;  Sholl  v.  Coal  Co.,  139  111.  21;  Garvin  v. 
Hall,  83  Tex.  395;  Torrey  «.  Forbes,  94  Ala.  135;  Sinnott  v.  Railroad  Co..  81 
Wis.  95;  Noblesville  v.  Railroad  Co.,  130  Ind.  1;  Swann  v.  Thayer,  36  W.  Va. 
46;  Swann  ».  Young,  86  W.  Va,  57;  Lurman  v.  Hubner,  75  Md.  268;  Allen  v. 
Mansfield,  108  Mo.  346. 

*  Mullen  V.  Carper,  37  W.  Va.  315;  Irey  v.  Markey,  133  Ind.  546. 
'Harrison  d.  Spencer,  90  Mich.  586;  Lantry  v.  Parker,  37  Nebr.  353;  Ward 

V.  Huggins,  7  Wash.  St.  617;  Chicago  v.  Middlebrooke,  143  111.  365. 
«  Wren  v.  Parker,  57  Conn.  539. 
'  Basnight  v.  Smith,  113  N.  Car.  229. 

*  Guertin  v.  Mombleau,  144  111.  33;  Irey  i>.  Markey,  133  Ind.  546.  See,  also. 
Amis  V.  Stephens,  111  N.  Car.  173. 
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grantee.'    Such  deed  cannot  be  relevant  as  color  of  title 
without  evidence  of  actual  possession  under  it.' 

§1171.  By  Parol  Gift. — It  is  the  established  doctrine  in 
most  of  the  States,  that  an  entry  and  possession  under  a 
parol  contract  or  gift  may  be  hostile  and  a  disseisin  of  the 
vendor  or  donor;  and  the  possession  thus  acquired  if  con- 
tinued the  statutory  period  of  time  will  ripen  into  perfect 
title.'  And  one  who  enters  under  a  parol  gift  of  an  entire 
tract,  though  actually  occupying  only  part  will,  as  against 
the  donor  and  those  holding  under  him,  be  deemed  in  pos- 
session of  the  whole;  and  facts  which  tend  to  show  the 
character  of  his  entry  to  the  extent  of  his  claim  may  be 
given  in  evidence  in  a  case  affecting  his  title.' 

§1172.  Parol  Partition. — Parol  partition  and  taking 
actual  possession  of  the  parcel  allotted  and  held  for  the 
statutory  period  will  give  the  occupant  a  valid  seisin  of 
which  he  cannot  be  ousted,  and  such  partition  may  be  set 
up  as  a  defense.  And  an  action  may  be  brought,  to  recover 
the  possession  in  violation  of  such  parol  partition,  in  equity 
and  compel  a  deed  to  be  given  to  the  plaintiff.  If  such 
tenant  in  partition  has  lost  possession  under  the  partition 
he  cannot  rely  upon  such  partition  in  ejectment  to  estab- 
lish his  title  to  the  premises  involved.  But  so  long  as  he 
remains  in  possession  such  parol  partition  is  sufficient. " 

§  1173.  Possession  Through  an  Agent. — One  can  hold 
possession  of  land  through  an  agent.  And  possession  of 
one's  agent  is,  for  the  purpose  of  the  statute  of  limitations, 

'  Gage  V.  Hampton,  127  111.  87;  Gage  v.  Smith,  142  111.  191. 

« Walker  v.  Hughes,  90  Ga.  52. 

'Medlock  v.  Suter,  80  Ky.  101;  Richmond,  etc.  Co.  ».  Rogers,  7  Bush  (Ky.), 
532;  Spradlin  v.  Spradlin  (Ky.),  18  S.  W.  Rep.  14;  Davis  ®.  Davis,  68  Miss.  478; 
Campbell  v.  Braden,  96  Pa.  St.  388;  Clark  «.  Gilbert,  39  Conn.  94;  Steele. 
Johnson,  4  Allen  (Mass.),  425;  Outcalt  v.  Ludlow,  32  N.  J.  L.  239;  Bartlett  s. 
Secor,  56  Wis.  530;  Potts  v.  Coleman,  67  Ala.  222;  Collins  v.  Johnson,  57  Ala. 
304.     Otherwise  in  Texas  by  statute— Finch  v.  Trent,  3  Tex.  Civ.  App.  568. 

< Davis  V.  Davis  68  Miss.  478;  Niles  ».  Davis,  60  Miss.  750;  Belli).  Lang- 
north,  6  Ind.  273;  Rannels  v.  Rannels,  53  .Mo.  112;  Hughes  v.  Israel,  73  Mo. 
538. 

'  Sontag  V.  Bigelow,  142  111.  143.  See,  also,  Best  v.  Jenks,  123  111.  447; 
Shepard  v.  Rinks,  78  111.  188;  Tomlin  v.  Hilyard,  43  111.  301. 
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possession  of  the  principal.'  And  the  State  can  hold  through 
an  agent." 

The  person  holding  may  be  a  tenant  of  the  real  owner  or 
an  agent;  in  either  case  his  possession  is  that  of  his  princi- 
pal." Actual  possession  is  having  the  property  in  imme- 
diate control  or  power  of  the  party;  when  applied  to  land 
it  means  an  actual  entry  and  occupation  thereof.  This  oc- 
cupation may  be  disclosed  by  the  proper  use  of  the  property 
according  to  its  quality  and  condition,  and  may  be  by  fenc- 
ing and  pasturing  the  land,  by  cultivation  and  payment  of 
taxes  claiming  to  be  the  owner  thereof.  This  occupation 
begun  by  a  person  by  actual  entry  may  be  continued  by 
him  by  his  agent  or  servant,  because  he  can  retain  posses- 
sion through  him." 

§  llYi.  Notice  of  Hostile  Claim. —  Every  presump- 
tion is  in  favor  of  possession  in  subordination  to  the  title  of 
the  true  owner.'  So  a  mortgagor  does  not  hold  adversely 
to  the  mortgagee  unless  the  former  openly  repudiates  the 
lien  of  the  latter."  The  adverse  claimant  must  hold  with 
the  intention  to  resist  the  title  of  the  owner,  and  under  a 
title  which  is  adverse.'  Because  if  the  adverse  possession 
is  not  hostile,  the  dispossession  is  only  a  trespass  and  can- 
not be  made  a  disseisin. "  The  general  rule  is  that  any  act  of 
the  disseisor,  which  will  make  his  possession  sufficiently 
visible  and  notorious  as  to  I'aise  the  presumption  of  notice 
to  the  real  owner,  will  be  ample  evidence  of  the  adverse 
title,  and  hence,  no  actual  notice  is  necessary  to  bring  such 
notice  home  to  the  real  owner.'    It  is  not  necessary,  in 

1  Lantry  v.  Parker,  37  Nebr.  353;  Snyder  v.  Railroad  Co.,  113  Mo.  527. 

2  Stanley  v.  Schwalby,  147  U.  8.  508. 

3  Elliott  i>.  Dycke,  78  Ala.  150. 

^ Omaha,  etc.  Trust  Co.  v.  Paiker,  38  Nebr.  775. 

"Huntington®.  Wlialey,  S9  Conn.  391;  Hart «.  Bostwick,  14Fla.  178. 

^Neilson  ».  Grignon,  85  Wis.  550. 

'Hyneo.  Osborn,  63  Mich.  335;  Potts  v.  Coleman,  67  Ala.  321;  Unger  «. 
Mooney,  63  Cal.  586;  Grant  «.  Fowler,  39  N.  H.  101;  Hodges  v.  Eddy,  38  Vt. 
844;  Creekmur  b.  Creekmur,  75  Va.  430. 

'Maple  V.  Stevenson,  122  Ind.  368;  Lawrence  ».  Lawrence,  14  Oreg.  77;  Mc- 
Call  V.  Wells,  55  Mich.  171;  Russell  v.  Davis,  38  Conn.  562;  Beatty  v.  Mason, 
30  Md.  409. 

•Liddon  v.  Hodnett,  33  Fla.  443. 
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order  to  entitle  one  to  claim  title  by  adverse  possession, 
that  the  premises  should  be  inclosed  by  a  fence,  or  that 
when  a  fence  is  used  it  should  be  of  any  particular  kind.' 

§  1175.  Owner's  Acquiescence. —  The  general  rule  is 
that  the  adverse  claimant's  possession  must  be  open  and 
notorious.  But  this  is  not  always  necessary.  For  adverse 
possession  with  the  owner's  knowledge  and  acquiescence 
need  not  be  open  and  notorious."  Because  possession 
which  is  adverse  and  also  known  to  the  true  owner  is 
equivalent  to  a  possession  which  is  adverse  and  also  open 
and  notorious.  The  law  requires  adverse  possession  to  be 
open  and  notorious  in  order  to  notify  the  real  owner  of  the 
claim  and  possession  of  the  disseisor. 

§  1176.  Mistake. — Whenever  there  is  shown  an  une- 
quivocal adverse  possession  to  the  real  owner's,  the  statute 
of  limitations  begins  to  run.  If  the  disseisor  has  entered 
under  a  mistake,  but  believes  he  has  taken  lawful  posses- 
sion, the  adverse  possession  is  raised.'  And  if  a  grantee 
takes  by  mistake  more  land  than  the  deed  conveys,  he 
may,  notwithstanding,  afterwards  begin  an  adverse  occu- 
pancy of  the  acquisition.'  If  one  has  no  intention  to  claim 
beyond  a  legal  boundary,  but  by  mistake  does  occupy  more 
than  belongs  to  him,  this  is  not  deemed  an  adverse  posses- 
sion for  the  intent  is  wanting.' 

Adverse  possession  will  be  presumed  from  a  location  of  a 
fence  in  accordance  with  a  survey,  and  the  title  so  acquired 
will  not  be  affected  by  a  resurvey,  after  the  prescriptive 
time  has  run.  °  But  if  a  fence  is  made  for  convenience  by 
two  adjoining  owners,  it  will  not  denote  the  true  boundary 

'Murray  D.  Hudson,  65 Mich.  674;  Beeolier  «.  Galvin,  71  Mich.  395;  Greene 
«.  Anglemire,  77  Mich.  171;  Sauers  v.  Giddings,  90  Mich.  50. 

5  Dausch  V.  Crane,  109  Mo.  333;  Allen  «.  Mansfield,  108  Mo.  343. 

'Vandall«.  Martin,  42  Minn.  163;  Faught  v.  Holway,  50  Me.  24;  McCor- 
mock  V.  Silsby,  83  Cal.  73;  Carmody  «.  Railroad  Co.,  Ill  111.  69. 

*  Mather  v.  Walsh,  107  Mo.  121;  Handlan  «.  McMannes,  100  Mo.  124. 

'Abbott  D.  Abbott,  51  Me.  584;  Hitchins  v.  Morrison,  72  Me.  331;  Robinson 
».  Kime,  70  N.  Y.  147;  McLean  v.  Smith,  106  K  Car.  172;  Winn  v.  Abeles, 
35  Kans.  85;  Alexander  v.  Wheeler,  78  Ala.  167;  Huntington  v.  Whaley,  29 
Conn.  391;  Whites.  Hapeman,  43  Mich.' 267;  Shinner  ».  Crawford,  54  Iowa, 
119;  Helton  v.  Whitney,  30  Vt.  410;  Howard  ».  Reedy,  29  Ga.  154. 

«  Hughes  -B.  Pickering,  14  Pa.  St.  297;  Carpenter  v.  Monks,  81  Mich.  103. 
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line,  unless  the  intent  to  make  it  the  boundary  is  manifest.' 
One  may  suppose  his  land  extends  to  a  certain  fence  and 
hold  possession  under  that  supposition,  yet  if  he  is  mis- 
taken in  the  true  line  and  intends  to  claim  only  what  is 
actually  his  own,  such  possession  is  not  adverse,  and  the 
true  Une  will  stand." 

§  1177.  Effect. — Where  a  party  has  been  in  uninter- 
rupted and  honest  possession  for  the  time  required  by  the 
statute,  under  a  color  of  title,  he  cannot  be  ousted,  not 
even  by  the  disseisee.'  Bub  before  the  time  has  expired  the 
disseisee  has  an  interest  or  chose  in  action,  and  he  may  re- 
enter with  intent  to  recover  the  seisin  or  proceed  by  process 
of  law  to  gain  possession  and  seisin."  Or  if  the  intruder 
should  abandon  the  premises,  his  adverse  possession  ceases 
and  the  disseisee  again  becomes  vested  with  the  absolute 
title, '  unless  a  co-disseisor  still  remains  in  possession  when 
he  wiU  still  have  the  seisin.  ° 


Article  2. 
Parties. 


§  1178.  Tenants  in  Common.  §  1183.  By  Vendee. 

§  1179.  By  Tenant.  §  1183.  By  Mortgagor. 

§  1180.  Between  Trustees  and  Cestuis  §  1184.  By  Husband  and  Wife. 

Que  Trustent,  §  1185.  Kemaindermen. 
§  1181.  By  Vendor  After  Sale. 

§  1178.  Tenants  in  Common. — In  ordinary  cases  open 
and  notorious  possession  is  sufficient;  but  in  cases  of  ten- 

'  Shiels  11.  Roberts,  64  Ga.  370;  Bobo  b.  Richmond,  25  Ohio  St.  115;  Dona- 
hue V.  Thompson,  60  Wis.  500;  Tobey  v.  Seoor,  60  Wis.  810;  Burrell  d.  Bur- 
rell,  11  Mass.  294;  Watt  v.  Ganahl,  34  Ga.  390;  Smith  ».  McKay,  30  Ohio  St. 
409;  Davis  v.  Judge,  46  Vt.  655;  Sherman  v.  McKeon,  38  N.  Y.  266;  Tracy  «. 
Newton,  57  Iowa,  210;  Cole  v.  Parker,  70  Mo.  372. 

«Hartung«.  Witte,  59  Wis.  399;  Knowlton  v.  Smith,  36  Mo.  507;  Liverpool 
Wharf  V.  Prescott,  7  Allen  (Mass.),  494;  Brown  v.  Cockerell,  33  Ala.  38. 

=  Andrews  «.  Coal  Co.,  89  Va.  393;  Alexander  v.  Meadville,  38  Nebr.  319; 
Stellwagen  v.  Tucker,  144  U.  S.  548;  Sharon  v.  Tucker,  144  U.  S.  538;  Omaha, 
etc.  Co.  V.  Hansen,  32  ISTebr.  449;  Petersen  ».  Townsend,  30  Nebr.  378. 

*Brickett  v.  SpofEord,  14  Gray  (Mass.),  514;  Peabody  «.  Hewett,  53  Me.  46. 

» Potts «.  Gilbert,  3  Wash.  C.  C,475;  Sawyer®.  Kendall,  10 Gush.  (Mass.)  341. 

"Allen  «.  Holton,  20  Pick.  (Mass.)  458. 
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ants  in  common  the  rule  is  different.'  The  possession  of 
one  tenant  is  possession  of  all.  So  where  one  tenant  in 
common  in  possession,  having  once  acknowledged  the 
right  or  title  of  the  other  tenants  in  common,  seeks  to 
oust  or  depose  the  others  and  turn  his  occupancy  into 
adverse  possession  or  enjoyment  so  as  to  acquire  title  of 
the  entire  estate  by  lapse  of  time  under  the  statute  of  limi- 
tations, he  must  show  when  knowledge  of  such  adverse 
claim  or  of  his  intention  so  to  hold,  was  brought  home  to 
the  other  tenants;  for  from  that  time  will  his  possession  be 
regarded  as  adverse.'  Such  is  always  the  rule  unless  the 
exclusive  use  and  enjoyment  or  sole  and  uninterrupted 
possession  and  permanancy  of  the  profits  by  one  tenant  in 
common,  have  been  so  long  continued  as  to  give  rise  to  the 
presumption  of  or  justify  the  jury  in  finding  knowledge  or 
acquiescence  on  the  part  of  the  other  tenants  for  a  period 
prescribed  by  the  statute  of  limitations.' 

While  it  is  true  that  the  possession  of  one  tenant  in  com- 
mon is  presumed  to  be  friendly  and  not  hostile  to  the  rights 
of  his  co-tenants,  and  the  possession  of  one  will  be  regarded 
as  the  possession  of  the  others,  yet  it  is  also  true  that  one 
co-tenant  in  actual  possession  may  disseise  another  not  in 
possession,  and  thereby  make  his  possession  adverse  to  the 
one  not  in  possession.* 

And  where  the  person  entering  as  tenant  in  common 
acquires  a  true  title  from,  a  third  person,  such  tenant  in 
possession  cannot  use  the  title  so  obtained  to  keep  the 
others  out,  but  the  latter  is  entitled  to  be  let  into  possession 
and  then  the  former  may  make  his  title  available  by 
appropriate  action. '    An  actual  ouster  is  necessary  in  oi-der 

'  Clymer  v.  Dawkins,  3  How.  (U.  S.)  674;  Farr  «.  Gratz,  4  Wheat.  (U.  S.) 
213. 

'  Sydnor  v.  Palmer,  29  Wis.  249. 

3  Stewarts.  Stewart,  83  Wis.  364;  Christy  b.  Waterworks,  97  Cal.  31;  84 
Cal.  541;  Dubois  «.  Campau,  28  Mich.  304;  Fenton  ».  Miller,  94  Mich.  204; 
Beall  ».  Evans,  1  Tex.  Civ.  App.  443. 

*  Jordan  ».  Surghnor,  107  Mo.  520.  See,  also,  Sorenson  ■».  Davis,  83  Iowa, 
405;  Alvarado  v.  Nordholt,  95  Cal.  116;  Weaver  v.  Wible,  25  Pa.  St.  270; 
Park  Commissioners  «.  Coleman,  108  111.  591;  Comstock  v.  Eastwood,  108  Mo. 
41;  Littlejohn  v.  Barnes,  13S  111.  478;  Earnshaw  «.  Myers,  49  Hun  (N.  Y.), 
608. 

'Olney  v.  Sawyer,  54  Cal.  379;  Rego  v.  Van  Pelt,  65  Cal.  254. 
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to  start  the  statute  of  limitations  in  motion  against  a  co- 
tenant.  ' 

It  is  not  sufficient  that  the  occupying  tenant's  possession 
is  adverse,  for  there  may  be  adverse  holding  by  a  tenant 
in  common  without  an  ouster,  and  likewise  there  may  be 
an  ouster  without  an  adverse  possession.  Both  must  exist 
to  start  the  statute  in  motion.'' 

The  entry  under  a  deed  for  the  whole  from  a  tenant  in 
common  to  a  stranger,  where  the  grantor  claims  to  be  sole 
owner,  is  notice  to  the  co-tenant  out  of  possession  of  the 
adverse  claim,  and  constitutes  an  ouster. '  But  a  deed  from 
a  tenant  in  common,  purporting  to  convey  only  the  interest 
of  the  grantor,  is  not  sufficient  to  put  the  co-tenant  upon 
inquiry  as  to  the  claim  of  the  grantee  entering  under  such 
a  conveyance.* 

The  record  of  a  deed  is  constructive  notice  only  to  sub- 
sequent purchasers  and  incumbrancers  from  the  grantor; 
and  where  a  recorded  deed  for  the  whole  is  taken  by  a 
tenant  in  common  in  possession,  it  is  not  notice  to  his  co- 
tenant  of  an  adverse  claim." 

The  rule  is  that  a  tenant  in  common  cannot  acquire  title 
by  adverse  possession,  unless  there  has  been  an  ouster  of 
his  co-tenants  so  as  to  entitle  them  to  bring  ejectment 
against  him;  °  and  his  grantee  who  has  purchased  an  undi- 
vided interest,  and  enters  as.  a  stranger,  may  set  up  an 
adverse  possession  of  his  grantor  that  originated  prior  to 
such  purchase.' 

§  1179.  By  Tenant. — The  landlord  or  lessor  may  acquire 
adverse  possession  by  his  tenant.     Thus,  the  possession  by 

'  Carpentier  v.  "Webster,  27  Cal.  524:  Reading's  Case,  1  Salk.  392;  Van  Bibber 
1).  Frazier,  17  Md.  436;  Marr  ^..Gilliam,  1  Cold.  (Tenn.)  488;  Uampau  v.  Cam- 
pau,  44  Micli.  81. 

'  Warfield  b.  Lindell,  30  Mo.  272;  Unger  v.  Mooney,  63  Cal.  586. 

"Bath  «..  Valdez,  70  Cal.  850;  Unger  v.  Mooney,  63  Cal.  586. 

^Busch  V.  Huston,  75  111.  343;  Van  Bibber  b.  Frazier,  17  Md.  486;  Hume  v. 
Long,  53  Iowa,  299;  Northrop  d.  Wriglit,  34  Wend.  (N.  Y.)  231;  Holley  v. 
Hawley,  39  Vt.  535;  Purcell  ®.  "Wilson,  4  Gratt.  (Va.)  16;  Edwards  v.  Bishop, 
4  N.  Y.  61;  Bath  v.  Valdez,  70  Cal.  350. 

=  Culvers.  Rhodes,  87  iST.  Y.  348;  Leach  «.  Beatties,  38  Vt.  199;  Page  o. 
Branch,  97  N.  Car.  97;  Holley  v.  Hawley,  39  Vt.  525. 

=  Day  «.  Davis,  64  Miss.  353. 

'  "Watkias  V.  Green  (Mich.),  60  N.  "W.  Rep.  44. 
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a  tenant  for  the  prescriptive  time  may  be  the  possession  of 
the  lessor,  if  the  latter  brings  suit  against  the  lessee  and 
recovers  possession  of  the  premises,  though  the  lessee  has 
attorned  to  a  third  party."  And  this  rule  applies  to  a  non- 
resident lessor  who  may  acquire  title  to  land  by  adverse 
possession  held  for  him  by  others  for  the  prescribed  time." 
Whatever  title  the  tenant  may  acquire  inures  to  his  lessor.' 
The  general  rule  is  that  a  tenant  cannot  deny  his  landlord's 
title;  yet  if  the  tenant  accept  a  deed  from  a  third  party, 
purporting  to  convey  the  land  to  him  in  fee,  and  later  con- 
veys it  in  fee  to  another,  and  both  he  and  his  grantee  claim 
the  land  in  their  own  right  under  such  conveyance,  and 
the  lessor  has  knowledge  of  such  alienation  and  claim,  pos- 
session by  such  tenant  and  his  grantee  after  such  knowledge 
on  the  part  of  the  landlord  for  the  prescribed  time  will  be 
adverse,  and  will  bar  the  landlord's  title."  And  so  adverse 
possession  may  be  established  between  two  landlords  of  ad- 
jacent tracts  in  possession  of  the  same  tenant,  when  notice 
of  the  adverse  claim  is  brought  home  to  the  other  pro- 
prietor. " 

§  1180.  Between  Trustees  and  Cestuis  Que  Trustent. 
— Adverse  possession  may  arise  between  the  trustee  and 
the  cestui  que  trust.  Even  in  direct  and  express  trusts,  if 
the  trustee  repudiates  the  trust  clearly  by  acts  or  words, 
and  claims  the  estate  as  his  own,  and  the  cestui  que  trust 
so  knows  it  as  to  call  upon  the  trustee  to  assert  his  rights, 
the  statute  runs  from  the  time  that  such  knowledge  of  the 
repudiation  is  brought  home  to  the  cestui  que  trust. "    But 

'  Coyle  V.  Franklin,  54  Fed.  Rep.  644;  Alabama  State  Land  Co.  v.  Kyle, 
99  Ala.  474. 

'  Lindenmayer  «.  Gunst,  70  Miss.  693. 

'South  v.  Marcum  (Ky.),  32  S.  W.  Rep.  844.  See,  also,  Brooks  v.  Rogers, 
99  Ala.  433;  Bidwell  v.  Evans,  156  Pa.  St.  30. 

■•Swann®.  Thayer,  36  W.  Va.  46.  See,  also,  Walden  v.  Bodley,  14  Pet. 
(U.  S.)  156;  Willison  v.  Watkins,  3  Pet.  (U.  S.)  44;  Peyton  v.  Stith,  5  Pet. 
(U.  S.)  485;  Campbell  v.  Fetterman,  20  W.  Va.  398;  Allen  ®.  Paul,  34  Qratt. 
(Va.)  832;  Voss  v.  King,  83  W.  Va.  236;  Comstock  «.  Eastwood,  108  Mo.  41; 
Clifton  Heights  Land  Co.  i>.  Randell,  83  Iowa,  89. 

5 Harpers.  Morse,  114  Mo.  317.  Compare  Wilkersons.  Thompson,  83  Mo.  317. 

"Jones  ».  Lemon,  26  W.  Va.  639;  Elmendorf  i).  Taylor,  10  Wheat.  (U.  S.) 
153;  3  Story's  Eq.  Jur.  sect.  1530. 
153 
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a  cestui  qui  trust  in  possession  as  a  tenant  in  common  under 
a  trustee  cannot  hold  adverse  possession  under  a  deed  from 
the  same  grantor  subsequent  to  the  trust,  and  acquire  title 
against  his  trustee  or  co-tenant  so  long  as  the  trustee  holds 
the  estate  and  does  not  repudiate  the  trust;  the  cestui  que 
trust  cannot  deny  the  trustee's  title  under  whom  he  holds 
the  possession.' 

§  1181.  By  Vendor  after  Sale. — Where  there  is  a  legal 
sale  of  land  without  the  passing  of  the  deed  and  the  pur- 
chase-money, the  vendor  holds  the  land  as  trustee  for  the 
vendee,  and  the  vendee  holds  the  money  as  trustee  for  the 
vendor.  So  the  vendor  of  land  can  acquire  no  title  as 
against  his  vendee  by  adverse  possession,  where  there  is  no 
change  in  the  character  of  the  possession.  If  the  vendor 
wishes  to  change  the  character  of  the  possession,  he  must 
manifest  his  intention  by  some  act  of  hostility  to  the  title 
of  his  vendee,  plainly  indicating  to  the  latter  the  intention 
to  deny  his  right  and  therefore  to  hold  adverse  to  him." 

§  1182.  By  Vendee. — One  who  purchases  land  with  actual 
notice  that  another  claims  it  and  is  exercising  dominion 
over  it,  takes  it  subject  to  all  the  rights  and  equities  of  the 
person  so  claiming  and  exercising  dominion  over  the  land." 
But  if  he  goes  into  possession  under  a  contract  of  sale  he 
holds  the  land  as  an  owner  adverse  to  the  claims  of  third 
parties  and  not  as  tenant.*  And  he  cannot  put  the  statute 
of  Umitations  into  effect  against  his  vendor  while  the  con- 
tract is  executory  without,  at  least,  some  unequivocal  and 
visible  act  to  indicate  such  purpose. '  And  one  gaining  pos- 
session under  the  original  contract,  transferable  by  its 
terms,  is  within  the  operation  of  the  same  rule."  But  after 
the  payment  of  the  purchase-money,  the  vendee  holds  ad- 

1  Jester  «.  Davis,  109  N.  Car.  458. 

■'  Olwine  v.  Holman,  23  Pa.  St.  279;  Connor  ■b.  Bell,  152  Pa.  St.  444;  Roe  v. 
Bundy,  45  La.  Ann.  398;  Ingles  t>.  Ingles,  150  Pa.  St.  397;  Bernardi®.  McElroy, 
110  Mo.  650. 

8  Gamble  v.  Hamilton,  31  Fla.  401. 

*  Knudson  c.  Litchfield,  87  Iowa,  111. 

s  Hannibal,  etc.  R.  R.  Co.  ».  Miller,  115  Mo.  158. 

« Hannibal,  etc.  R.  R.  Co.  v.  Miller,  115  Mo.  158.  See,  also,  Mendenhall  v. 
Price  (Iowa),  55  N.  W.  Rep.  321.  • 
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versely  to  the  vendor;'  and  the  vendee's  occupancy  with 
the  vendor  is  not  adverse  to  the  vendor's  creditors  until 
after  the  death  of  the  vendor." 

As  a  general  rule,  one  in  possession  claiming  under  a 
deed  conveying  the  legal  title,  holds  possession  adversely  to 
all  persons,  including  the  vendor." 

§  1183.  By  Mortgagok. — A  mortgagor  in  possession  does 
not  hold  adversely  to  the  mortgagee  so  long  as  the  rela- 
tion of  mortgagor  and  mortgagee  exists.*  To  make  the 
possession  adverse  the  acts  or  declarations  to  the  mort- 
gagee must  be  such  as  to  vindicate  the  mortgagor's  claim 
of  superior  title  and  be  such  as  to  put  a  reasonably  prudent 
mortgagee  on  inquiry  whether  the  holding  is  hostile  to  his 
right  or  not.'  The  relation  of  the  mortgagor  in  possession 
is  a  quasi-tenancj.  And  if  the  mortgagor  conveys  the 
property  the  relation  continues  to  his  grantee  and  both  are 
alike  estopped  from  denying  the  mortgagee's  title  or  to 
claim  adversely  to  him.°  At  common  law,  where  the  mort- 
gagor remains  in  possession,  with  the  consent  of  the  mort- 
gagee, he  is  strictly  a  tenant  at  will.  If  the  tenancy  be  de- 
termined by  the  death  of  the  mortgagor,  and  his  heirs  or 
devisees  enter  and  hold  without  any  recognition  of  the 
mortgagee's  title,  by  payment  of  interest  or  other  act  an 
adverse  possession  may  be  considered  to  take  place.' 

The  disseisin  of  the  mortgagee  by  the  mortgagor  or  by 
those  claiming  under  him,  cannot  occur,  until  it  is  known 
to  the  mortgagee  that  the  mortgagor  or  his  grantee  has 
made  some  claim  adverse  to  his  title.* 

And  on  the  other  hand  where  the  mortgagee's  possession 
is  under  an  arrangement  with  the  mortgagor,  for  him  to 
hold  possession  of  the  property  and  manage  it  until  he  shall 

1  Watts  V.  Witt,  39  S.  Car.  356;  Jernigan  v.  Flowers,  94  Ala.  508. 
» Suber  v.  Chandler.  36  S.  Car.  344. 

'  Ketchum  v.  Spurlock,  34  W.  Va.   597.     See,  also,  Coogler  ».  Rogers,  25 
Jla.  853;  Mitchell  v.  Campbell,  19  Oreg.  198;  Seymour  v.  Hubbard,  62  Vt.  213. 
■>  Pingrey  on  Mort.  836,  889;  Chouteau  v.  Riddle,  110  Mo.  366. 
'  Combs  v.  Goldsworthy,  109  Mo.  151. 

« Maxwell  v.  Hartmann,  50  Wis.  660;  Wilkerson®.  Allen,  67  Mo.  502. 
'  Partridge  v.  Bere,  5  Barn.  &  Aid.  604. 
*  Pingrey  on  Mort.  1573. 
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satisfy  his  claim  from  the  proceeds,  such  possession  is  not 
adverse  until  the  mortgagee's  claim  is  satisfied,  or  he  claims 
an  absolute  title  in  himself  and  gives  distinct  notice  of  it  to 
the  mortgagor.'  At  common  law  the  disseisin  of  the  mort- 
gagor is  an  immediate  disseisin  of  the  mortgagee  and  vice 
versa;'  but  when  the  right  of  possession  of  the  mortgagee 
does  not  accrue  until  default,  he  will  not  be  affected  until 
default. 

§  1184r.  By  Husband  and  Wife. — A  possession  by  hus- 
band and  wife  is  considered  as  a  unit.  So,  a  married 
woman  living  with  her  husband  cannot  acquire  title  tc^ 
land  by  adverse  possession  when  the  husband  occupies 
the  land  during  his  life  under  claim  of  right,  and  after  his 
death  as  his  interest  descends  to  his  heirs,  her  possession 
cannot  be  tacked  to  his.'  And  where  a  husband  and  wife 
reside  on  land  after  the  execution  of  a  void  deed  thereto 
by  the  wife  to  the  husband,  after  the  death  of  the  wife, 
the  possession  of  the  husband,  under  such  deed,  and  per- 
sons claiming  under  him,  is  adverse  to  the  wife's  heirs.' 

But  a  widow's  possession  of  the  farm  given  her  by  the 
statute,  or  during  her  quarantine,  until  the  assignment  of 
dower,  is  not  adverse  to  the  title  of  the  heirs;  it  is  clearly 
consistent  and  in  harmony  with  their  title.'  And  where 
the  wife  and  husband  hold  by  the  entirety,  upon  the  death 
of  one  the  other  takes  the  estate,  and  there  can  be  no 
adverse  possession  between  them." 

The  presumption  that  where  a  husband  and  wife  live 
together  upon  land,  the  possession  is  that  of  the  husband, 
may  be  rebutted  by  showing  that  the  wife  acquired  the 
right  of  possession  by  purchase  from  a  third  person.' 

§  1185.  Eemaindermbn. — The  possession  of  a  life  tenant 
and  those  claiming  under  him  or  subject  to  his  control  is 

'  McPherson  v.  Hayward,  81  Me.  329;  Brooklehurst  v.  Jessop,  7  Sim.  438. 

2  Poignard  v.  Smith,  8  Pick.  (Mass.)  272. 

'Collins  V.  Lynch,  7  Kulp  (Pa.),  15. 

*Berkowitz  v.  Brown,  23  N.  Y.  Supp.  792;  3  Misc.  Rep.  1. 

<•  Riggs  1).  Girard,  133  111.  625. 

«  Orthwein  v.  Thomas,  137  111.  567. 

'Collins  V.  Lynch,  157  Pa.  "^t.  246. 
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not  adverse  to  those  entitled  in  remainder.'  Thus,  the 
possession  of  a  widow  owning  a  life  estate  is  not  adverse 
to  the  remainderman,  and  the  statute  of  limitations  will 
not  commence  to  run  as  to  him  before  her  death." 

The  general  rule  in  Illinois,  as  elsewhere,  undoubtedly 
is  that  limitation  does  not  run  against  a  reversioner  or 
remainderman  pending  the  prior  estate,  because  during 
that  time  he  has  no  right  of  entry.  Having  no  right  of 
entry,  he  is  not  deemed  guilty  of  laches  in  failing  to  assert 
his  rights  during  the  existence  of  the  life  estate."  But  the 
application  of  the  general  rule  is  not  without  exceptions 
in  this  State."  In  Illinois,  under  statutory  provision,  where 
the  grantee  under  a  deed,  purporting  to  convey  the  fee,  and 
without  notice  that  his  grantor  has  only  a  life  estate,  pays 
all  the  taxes  thereon  and  occupies  the  premises  for  seven 
su("-cessive  years,  such  possession  and  payment  of  taxes 
will  bar  a  recovery  by  the  remainderman,  even  though  the 
seven  years  have  not  elapsed  since  the  termination  of  the 
life  estate." 

The  rule  in  Illinois  is  that  the  purchaser  from  a  life  ten- 
ant must  have  actual  or  constructive  notice  of  the  life 
estate  in  order  to  place  him  in  subordination  to  the  remain- 
derman; and  when  such  notice  is  not  given  the  purchaser 
will  have  an  absolute  estate  after  holding  for  the  prescrip- 
tive time.'  Thus,  where  the  testator  died  in  Ohio  and  de- 
vised his  land  in  Illinois  to  his  wife  for  life,  and  the  will 
was  regularly  probated  in  Ohio  but  no  record  of  the  same 
made  in  Illinois  according  to  statute,  and  the  widow  by  col- 
lusion allowed  the  land  to  be  sold  for  taxes  and  the  purcliaser 
assigned  the  certificate  of  sale  to  her  to  whom  the  sheriff 

'  Moore  «.  Childress,  58  Ark.  510;  Miller  v.  Foster,  76  Tei.  479;  Barrett,  v. 
Stradl,  73  Wis.  385;  Austin  v.  Brown,  37  W.  Va.  635;  Moseley  v.  Hankinson, 
25  S.  Car.  519. 

*  Thomas  v.  Black,  113  Mo.  66;  Gindrat  v.  Kailroad  Co.,  96  Ala.  162;  Allen 
-v.  DeGroodt,  98  Mo.  159;  Jones  v.  Freed,  43  Ark.  357. 

^Higgins  V.  Crosby,  40  111.  360,  263;  Dugan  v.  Follett,  100  111.  581,  589; 
Orthwein  v.  Thomas,  127  111.  554,  569;  Mettler  v.  Miller,  129  111.  630,  640; 
Bohn  ».  Harris,  130  111.  525,  581. 

"Dugan  V.  Follett,  100  111.  581.  See,  also,  Safford  v.  Stubbs,  117  111.  389, 
394. 

'Lewis  v.  Pleasants,  143  111.  371;  Lewis  v.  Barnhart,  145  U.  S.  56. 

8  Lewis  V.  Pleasants,  143  111.  271;  Dugan  v.  Follett,  100  III.  581. 
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made  the  tax  deed,  this  gave  the  widow  color  of  title,  and 
innocent  purchasers  from  her,  after  holding  the  land  for 
the  prescribed  time,  took  title  in  fee  irrespective  of  the 
rights  of  the  remainderman;'  in  other  words,  the  purchaser 
must  have  notice  of  the  life  estate  in  order  to  place  him  in 
subordination  to  the  remainderman.  Whether  this  be  an 
exception  to  the  general  rule  or  not  it  is  founded  upon  prin- 
ciple and  is  consonant  with  the  registration  laws  which 
prevail  throughout  the  United  States.  There  is  no  reason 
why  an  innocent  purchaser  from  the  life  tenant,  after  hold- 
ing the  land  for  the  prescribed  time,  should  be  ousted  by 
the  remainderman.  And  this  leads  to  the  logical  conclu- 
sion that  purchasers  from  life  tenants  should  be  controlled 
in  the  same  way  and  under  the  same  law  as  any  other  pur- 
chaser of  real  estate,  as  to  the  question  of  notice. 

Of  course  if  the  purchaser  has  notice  of  the  life  estate,  an 
adverse  possession  cannot  be  predicated  on  it."  But  where 
a  party  has  had  undisputed  possession  of  land  under  a 
warranty  deed  for  the  prescribed  time,  without  actual  or 
constructive  notice  of  a  prior  unrecorded  deed  creating  a 
life  estate  with  a  remainder  over  to  others  who  would 
otherwise  be  tenants  in  common  with  the  one  so  in  posses- 
sion, such  possession  will  be  a  bar  to  the  recovery  by  such 
remainderman.' 

The  rule  is  general  that  if  the  widow  endeavors  to  sell 
land  in  fee  to  which  she  has  no  title,  the  heir  is  immediately 
disseised,  if  out  of  possession,  and  the  statute  begins  to  run 
against  him  at  once;*  and  after  the  expiration  of  the  life 
estate,  the  grantee  of  the  life  tenant  will  hold  adversely  to 
the  reversioner  or  remainderman. " 

'Lewis  V.  Pleasants,  143  111.  371.     See,  also,  Lewis*.  Barnhart,  145  U.  S.  56. 

2  Barrett «.  Stradl,  73  Wis.  385;  Dupon  «.  Walden,  84  Ga.  690;  Learned  v. 
Tallmadge,  26  Barb.  (N.  Y.)443;  Austin  v.  Stevens,  24  Me.  530;  McCorry  v. 
King,  3  Humph.  (Tenn.)  267.  See,  also.  Archer  v.  Jones,  26  Miss.  583,  589; 
Moore  v.  Luce,  39  Pa.  St.  263. 

sDongan  v.  FoUett,  100  III.  581. 

*  Smith  V.  Shaw,  150  Mass.  297. 

'Mettler  v.  Miller,  129  111.  642. 
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Article  3. 
Against  the  State. 

§1186.  Adverse  Possession  against  the  §1189.  Lands  Held  by  a  Municipal 

State.  Corporation. 

§1187.  Land  Under  Navigable  Rivers.  §1190.  Public  Highways  and  Streets 
§  1188.  Lands   Entered  as  a  Home-  —Substitution, 

stead. 

§  1186.  Adverse  Possession  Against  the  State. — 
The  general  rule  is  nullum  tempus  occurrit  republicce,  lapse 
of  time  does  not  bar  the  State;  hence,  a  party  holding  a 
tax  title,  acquires  no  title  by  adverse  possession  where  the 
land  when  sold  for  taxes  belongs  to  the  United  States.' 
Such  is  the  general  rule,  unless  the  statute  expressly  by  its 
terms  is  made  to  apply  to  the  State,  or  unless  it  is  clear 
from  the  statute  that  it  was  so  intended."  Great  reason  ex- 
ists why  no  time  shall  bar  the  sovereign  power,  because  the 
officers  of  the  State  have  such  various  and  onerous  duties 
to  perform  that  the  rights  of  the  State  may  be  neglected; 
all  the  people  of  the  State  are  interested  in  having  the 
rights  of  the  State  preserved  intact,  and  not  subject  to  be 
impaired  or  lost  by  the  neglect  of  officers.  Therefore,  the 
statute  of  limitations  should  not  be  allowed  to  run  against 
the  State.' 

§  1187.  Land  Under  Navigable  Eivers. — The  soil  below 
high  water  mai'k  in  navigable  waters,  that  is  the  subject 
of  exclusive  ownership  belongs  to  the  State  subject  only  to 
such  lawful  grants  of  such  soil  as  may  have  been  made; ' 
hence,  possession  of  such  soil  for  the  period  required  by  the 
statute  will  not  give  the  party  holding,title  by  adverse  pos- 
session against  the  State."  The  same  general  rule  applies 
to  such  lands  as  to  others  belonging  to  the  State  or  the 
United  States. 

'  Durham  v.  Hussman  (Iowa),  35  8.  W.  Rep.  11.  See,  also,  Calder ». 
Keegan,  30  Wis.  136. 

'Miller  v.  State,  38  Ala.  600;  Wyatt  «.  Tisdale,  97  Ala.  594. 

^McTarnahan  ».  Pike,  91  Cal.  540;  Anzar  «.  Miller,  90  Cal.  342;  Smith  e. 
McCorkle,  105  Mo.  135, 

■'Hess«..Muir,  65  Md.  607. 

»  Sollers  V.  Sollers,  77  Md.  148. 
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§  1188.  Lands  Entered  as  a  Homestead.  —  There  can 
be  no  color  of  title  in  an  occupant  of  land  who  does  not 
hold  inider  an  instrument  or  proceeding  or  law  purporting 
to  transfer  the  title  or  to  give  the  right  of  possession.  Nor 
can  good  faith  be  affirmed  of  a  party  in  holding  adversely 
where  he  knows  that  he  has  no  title  and  that,  under  the 
law  he  is  presumed  to  know,  he  can  acquire  none. '  There- 
fore, mere  occupancy  of  public  lands  and  making  improve- 
ments thereon  give  no  vested  right  therein  as  against  the 
United  States  or  any  purchaser  through  the  government." 
Likewise  if  a  party  acquires  title  to  public  lands  under  the 
U  nited  States  homestead  law,  to  a  portion  of  which  another 
person  claims  title  by  adverse  possession,  the  statute  of 
limitations  does  not  begin  to  run  against  the  party  entering 
the  land  in  favor  of  the  one  holding  adversely,  until  the 
right  to  a  patent  is  complete  by  the  performance  of  every 
act  required  of  the  entry  man  by  the  homestead  law.' 

§  1189.  Lands  Held  by  a  Municipal  Corporation. — 
The  legal  profession  is  aware  that  there  is  a  mass  of  de- 
cisions that  declare  that  municipal  corporations  have  a 
double  character ;  one  public  the  other  private.  As  re- 
spects property  not  held  for  public  use,  or  upon  public 
trusts,  and  as  respects  contracts  and  rights  of  a  private 
nature,  such  corporations  fall  within  limitation  statutes 
the  same  as  persons.*  But  where  the  property  is  held  in 
trust  a  new  principle  is  involved,  and  it  is  held  by  many 
authorities  that  the  neglect  of  city  officials  to  assert  the 
public  right  during  the  period  of  the  statute  of  limitations 
will  not  have  the  effect  to  transfer  to  a  private  claimant 
any  part  of  the  city's  property  held  in  trust  for  public  use;* 
and  this  seems  consonant  with  the  rule  that  the  statute  of 
limitations  cannot  run  against  the  State.     But  this  distinc- 

•  Deflfeback    v.  Hawke,  115  U.  S.  392. 

« Sparks  v.  Pierce,  115  U.  S.  408;  Carroll  u.  Patrick,  25  Nebr.  847;  Gibson  v. 
Chouteau,  13  Wall.  (U.  S.)  93;  Steele®.  Boley,  6  Utah,  308;  Nichols i).  Council, 
51  Ark.  26. 

3  Mills  v.  Traver,  35  Nebr.  293. 

« Chicago®.  Middlebrooke,  143  111.  265;  Piatt  v.  Goodell,  97  111.  84;  2  Dil- 
lon's Municipal  Corp.  (2  Ed.)  sect.  529. 

»St.  Louis  V.  Eailroad  Co.,  114  Mo.  18. 
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tion  between  the  case  where  a  municipal  corporation  holds 
land  as  a  public  trust,  and  the  case  as  respects  contracts 
and  rights  of  a  private  nature,  is  a  very  refined  and  a 
shadowy  one  ;  and  under  the  present  trend  of  judicial 
interpretation  of  constitutional  rights,  municipal  corpora- 
tions are  being  held  responsible  for  their  acts  or  laches  like 
a  natural  person,  and  their  dual  character,  so-called,  is 
repudiated. 

§  1190.  Public  Highways  and  Streets— Substitutiok. 
— Inasmuch  as  a  municipal  corporation  has  no  right  to 
ahene  its  pubhc  streets  and  ways,  no  presumption  of  an 
adverse  title  against  the  corporation  can  arise.  Therefore, 
the  adverse  holding  of  a  street  or  alley  for  the  statu- 
tory period  gives  no  title  as  against  a  city  to  the  adverse 
holder;  but  such  holding,  if  accompanied  with  other  cir- 
cumstances, may  operate  to  prevent  the  city  from  assert- 
ing its  right  to  the  use.  Thus,  when  a  party  under  an  hon- 
est conviction  of  right,  has  taken  possession  of  a  portion 
of  one  of  the  streets  or  alleys  of  a  city,  and  expended 
money  in  erecting  buildings  thereon,  without  interference 
on  the  part  of  the  public,  it  is  a  valid  substitution  and  the 
city  cannot  claim  such  occupied  portion."  This  doctrine 
holds  that  the  maxim  nullum  tempus  occurrit  republicce, 
applies  to  sovereignty  alone;  and  hence  the  statute  of  limi- 
tations runs  against  municipal  corporations  the  same  as 
against  a  natural  person.  While  this  is  the  weight  of  au- 
thority yet  other  courts  hold  that  a  city  cannot  be  ousted 
by  adverse  possession  of  its  rights  to  a  street  or  alley  once 
dedicated.     This  rule  is  adopted  in  California,  Indiana, 

'  Crocker  v.  Collins,  37  S.  Car.  327;  Meyer  v.  Lincoln,  33  Nebr.  566;  Schock 
».  Falls  City,  31  Nebr.  599;  Webber  v.  Chapman,  43  N.  H.  336;  Wheeling  v. 
Campbell,  12  W.  Va.  36;  (Jlements  v.  Anderson,  46  Miss.  581;  Cornwall  v. 
Railroad  Co.,  87  Ky.  72;  Fort  Smith  v.  McKibbin,  41  Ark.  45;  Auburn  ®. 
Goodwin,  138111.  66;  Richmond  v.  Poe,  34  Gratt.  (Va )  149;  Peoria*.  Johns- 
ton, 56  111.  45;  Galveston  v.  Menard,  33  Tex.  349;  Armstrongs.  Dalton,  4  Dev. 
L.  (N.  Car.)  568;  Cincinnati  v.  Church,  8  Ohio,  293;  5  Ohio  St.  594;  Beardslee 
«).  French,  7  Conn.  125;  Knight  v.  Heaton,  23  Vt.  480;  Gregory  v.  Knight,  50 
Mich.  61;  Big  Rapids  v.  Comstock,  65  Mich.  78;  Essexville  v.  Emery,  90  Mich. 
183;  Lewis  ».  Baker,  39  Nebr.  636;  Flynn  v.  Detroit,  93  Mich.  590;  Lane  v. 
Kennedy,  13  Ohio  St.  43;  Chicago,  etc.  Railroad  Co.  v.  Joliet,  79  III.  40.  See, 
also,  Yard  v.  Ocean  Beach  Asso.,  49  N.  J.  Eq.  306. 
154 
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Iowa,  Louisiana,  Mississippi,  Missouri,  New  Jersey,  New 
York,  Pennsylvania,  Rhode  Island,  Tennessee  and  Wash- 
ington. The  grounds  upon  which  this  doctrine  is  based,  is 
that  an  obstruction  is  a  nuisance,  and  no  nuisance  can 
ripen  into  a  right;  that  individuals  may  reasonably  be  held 
to  a  limited  period  to  enforce  their  rights  against  adverse 
occupants,  because  they  have  interest  sufficient  to  make 
them  vigilant;  while  in  public  rights  of  property  each  in- 
dividual feels  but  a  slight  interest,  and  will  tolerate  a  mani- 
fest encroachment,  rather  than  seek  a  dispute  to  set  it 
right;  that  public  policy  requires  the  preservation  of  public 
rights,  and  that  a  municipality  cannot  by  permissive  neg- 
lect, invest  an  intruder  with  title  to  a  public  highway.' 
But  this  argument  is  not  cogent.  A  municipal  corporation 
has  officers  to  carry  on  its  business,  and  if  the  city  authori- 
ties permit  an  individual  in  good  faith  to  encroach  upon  its 
streets  and  alleys,  and  hold,  occupy  and  enjoy  the  same, 
claiming  them  as  his  own  under  his  title,  without  inter- 
ruptions or  disturbance  in  that  right,  for  the  period  pre- 
scribed in  the  statute  of  limitations,  the  city  not  only  does, 
according  to  reason  as  well  as  authority,  but  ought  to,  lose 
all  right  to  such  interest. 


Article  4. 
Statute  of  Limitations. 

%  1191.  Origin  and  Nature.  §  1194.  Interruption  of  the  Statute. 

§  1192.  Vesting  of  Title— Removal  of  t?  1195.  Entry  that  Will  Interrupt. 

Bar.  §  1196.  Against  "Whom    the    Statute 
§  1193.  Tacking— Continuity  of  Pos-  Runs. 

session.  §  1197.  Vesting  of  Title. 

§  1191.  Origin  and  Nature. — ^In  the  year  1623  an  act 
Was  passed  in  England  which  has  been  known  ever  since 

'  Wolfe  «.  Sullivan,  133  Ind.  381;  Cleans.  Steyner,  135  N.  Y.  341;  Devpe». 
Smeltzer,  86  Iowa,  385;  St.  Louis  v.  Railroad  Co.,  114  Mo.  13;  Cross».  Mayor, 
18  N.  J.  Eq.  311;  Philadelphia  v.  Railroad,  58  Pa.  St.  263;  Mayori).  Magnon,  4 
Mart.  (La.)l;  Almy «.  Church (R.  I.).  26  At.  Rep.  58;  Eldorado!).  Davidson,  30 
Cal.  520;  Yolo  County  ».  Barney,  79Cal.  375;  Boards.  Martin,  92  Cal.  209;  San 
Francisco  D.  Bradbury,  92  Cal.  414;  People  v.  Holladay,  93  Cnl.  241;  Orena  v. 
Santa  Barbara,  91  Cal.  621;  Louisiana,  etc.  Co.  ®.  New  Orleans,  43  La.  Ann.  217. 
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as  the  statute  of  limitations."  This  act  substantially  exists 
to-day  in  England,  from  whence  it  was  transferred  to  the 
American  colonies,  and  is  now  found  in  every  statute  book 
in  the  United  States,  with  some  modifications,  except  Lou- 
isiana, which  has  substantially  adopted  the  prescriptions  of 
the  civil  law,  taken  from  the  Partidas,  or  Spanish  Code. 

In  construing  this  statute  the  English  decisions  are  not 
valid  precedents,  except  in  that  country,  as  the  questions 
growing  out  of  our  national  constitution  are  not  pertinent. 
In  the  United  States  the  provisions  of  the  national  constitu- 
tion prohibit  States  from  passing  laws  impairing  the  obliga- 
tion of  contracts,  for  which  there  is  no  English  precedent. 
The  settled  doctrine  is  that  unless  the  law  bars  a  right  of 
action  already  accrued  without  giving  a  reasonable  time 
within  which  to  bring  an  action,  it  pertains  to  the  remedy 
merely  and  is  valid.  Subject  to  this  qualification,  a  law 
may  extend  or  reduce  the  time  already  limited.  But  a 
cause  of  action  already  barred  by  pre-existing  statutes  will 
not  be  revived  by  a  statute  extending  the  time. 

Pi'ior  to  the  statute  of  32  Henry  VIII.  c.  2,  actions  for 
the  recovery  of  lands  were  limited  from  some  particular 
memorable  event.  By  the  statute  a  more  proper  course 
was  adopted,  limiting  such  actions  according  to  a  fixed  in- 
terval of  antecedent  time.  By  the  statute  of  21  James  I. 
c.  16,  it  was  enacted,  among  other  things,  that  no  person 
should  make  entry  into  lands,  tenements,  hereditaments, 
but  within  twenty  years  after  his  right  should  first  accrue. 
The  statute  of  21  James  I.,  explained  by  1  Vict.  c.  28,  was 
in  force  in  England  until  the  statute  of  3  and  4  William  IV. 
c.  27,  was  substituted  therefor,  and  it  was  generally  adopted 
by  the  original  American  colonies;  and,  whenever  it  has 
been  since  superseded  by  other  acts  of  limitation,  which  do 
not  essentially  differ  from  it  in  respect  to  land,  they  are 
construed  as  that  statute.  By  the  statute  of  32  Henry  VIII. 
the  time  for  actions  for  the  recovery  of  real  estate  was 
three-score  years;  the  statute  of  21  James  I.  c.  16,  reduced 
the  time  to  twenty  years;  the  statute  of  37  and  38  Vict.  c. 
57,  sect.  8,  reduced  the  time  to  twelve  years.'' 

'  21  James  I.,  c.  16.     See,  also,  3  &  4  "William  IV.,  c.  37.     The  first  statute 
limiting  real  action.?  was  enacted  in  1540,  33  Henry  VIII.,  ch.  3. 
« Pingrey  on  Mort.  3328. 
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§  1192.  Testing  op  Title — Kemoval  of  Bar. — The  gen- 
eral rule  is  that  where  one  has  had  peaceable,  undisturbed 
open  possession  of  real  property,  with  a  claim  of  own- 
ership, for  the  period  which,  under  the  law,  would  bar  an 
action  for  its  recovery  by  the  real  owner,  the  occupant  has 
acquired  a  good  title,  a  title  superior  to  that  of  the  dis- 
seisee, whose  neglect  to  avail  himself  of  his  legal  rights 
has  lost  him  his  title.'  Therefore,  in  an  action  to  recover 
real  property,  where  the  question  is  as  to  the  removal  of 
the  statute  of  limitations  by  a  legislative  act  passed  after 
the  bar  has  become  perfect,  such  act  deprives  the  party  of 
his  property  without  due  process  of  law.  Because,  by  the 
law  in  existence  before  the  repealing  act,  the  property  had 
become  the  disseisor's.  Both  the  legal  title  and  the  real 
ownership  had  become  vested  in  him,  and  to  give  the  act 
the  efifect  of  transferring  this  title  to  the  disseisee,  would 
be  to  deprive  the  disseisor  of  his  property  without  due 
process  of  law." 

This  is  the  general  rule  as  to  real  and  personal  prop- 
erty. Because,  when  the  statute  of  limitations  gives  a  man 
a  defense  to  an  action,  and  that  defense  has  absolutely 
accrued,  he  has  a  right  which  is  protected  by  the  four- 
teenth amendment  of  the  Federal  Constitution  from  legis- 
lative aggression. 

The  immunity  from  suit  which  arises  by  operation  of 
the  statute  of  limitations  is  as  valuable  a  right  as  the  right 
to  bring  the  suit  itself.  Deprivation  of  a  remedy  is  equiva- 
lent to  a  deprivation  of  the  right  which  it  is  intended  to 
vindicate,  unless  another  remedy  exists  or  is  established 
for  that  which  is  taken  away.  The  defense  of  this  statute, 
when  it  has  once  vested,  is  a  perfect  right  which  the  leg- 
islature cannot  abrogate  and  take  away.  It  is  a  vested 
right  which  the  fourteenth  amendment  of  the  Federal 
Constitution  protects  from  adverse  legislation  of  the  sev- 
eral States.  And  the  law  is,  founded  upon  reason,  and 
under  the  protection  of  the  Federal  Constitution,  that,  if 

'Lefflngmell  ii.  Warren,  3  Black  (U.  8.),  599;  Croxall  v.  Sliererd,  5  Wall. 
(U.  S.)  268,  289;  Dickerson  v.  Colgrove,  100  U.  S.  578,  583;  Bickuell  v.  Corn- 
stock,  113  U.  S.  149,  153. 

'  Campbell  ii.  Holt,  115  U.  8.  630. 
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the  time  limited  by  statute  for  commencing  a  suit  expires 
while  the  statute  is  in  force,  and  before  the  suit  is  brought, 
the  right  to  bring  the  suit  is  barred,  and  no  subsequent 
statute  can  renew  the  right.' 

But,  notwithstanding  this  reasonable  and  sound  doctrine, 
another  class  of  cases  hold  that  to  remove  the  bar  which 
the  statute  of  Umitations  enables  a  debtor  to  interpose  to 
prevent  the  payment  of  his  debt  stands  on  a  very  different 
ground;  and  hence,  the  legislature  may  repeal  the  statute 
of  limitations  and  allow  a  creditor  to  collect  a  debt  barred, 
because  the  statute  of  limitations  does  not  destroy  nor  pay 
the  debt;  that  there  is  a  distinction  between  the  effect  of 
the  statute  of  limitations  in  vesting  rights  to  real  and  per- 
sonal property  and  its  operations  as  a  defense  to  contracts; 
there  is  no  right  which  a  promisor  has  in  the  law  which 
permits  him  to  plead  the  lapse  of  time  instead  of  payment, 
which  shall  prevent  the  legislature  from  repealing  that 
law,  because  its  effect  is  to  make  him  fulfill  his  honest 
obligations.  In  other  words,  a  vested  title  cannot  be  re- 
vived by  the  repeal  of  the  statute  of  limitations,  but  a 
debt  can  be  rehabilitated  with  new  life  and  the  creditor  be 
enabled  to  sue  for  it,  though,  before  the  passing  of  the 
enabling  statute,  it  was  barred  by  lapse  of  time." 

§  1193.  Tacking  —  Continuity  of  Possession.  —  Con- 
tinuity is  an  indispensable  element  of  adverse  possession; 
but  several  possessions  may  be  tacked  together  where  they 
can  be  referred  to  the  original  entry.  No  paper  evidence 
of  a  transfer  of  possession  is  necessary  when  the  holding  is 

'M'Kinney  v.  Springer,  8  Blackf.  (Ind.)  506;  Piatt  v.  Vattier,  i  McLean,  C. 
C.  146;  Slipp  «.  Brown,  3  Ind.  647;  Davis  ».  Minor,  1  How.  (Miss.)  183; 
Bradford  v.  Brooks,  3  Aik.  (Vt.)  384;  Baldro  v.  Tolmie,  1  Greg.  176;  Girdner 
V.  Stephens,  1  Heisk.  (Tenn  )  380;  Ryder  b.  Wilson,  41  N.  J.  L.  9,  U;  Bige- 
low  V.  Bemis,  3  Allen  (Mass.),  496;  Cooley's  Const.  Lim.  439.  See,  also, 
Clementson  v.  Williams,  8  Cranch  (U.  8.),  73,  74;  Ball  v.  Wyetli,  99  Mass.  338; 
Prentice  v.  Dehon,  10  Allen  (Mass.),  353. 

*  Campbell  v.  Holt,  115  U.  S.  630;  Hurlbert  v.  Clark,  138  N.  Y.  395;  Smart 
V.  Baugh,  3  J.  J.  Marsh.  (Ky.)  364;  Bender  v.  Crawford,  33  Tex.  745;  Landa 
V.  Obert.  78  Tex.  33.  In  the  case  of  Campbell  ».  Holt,  115  U.  S.  630,  Justices 
Bradley  and  Harlan  dissented  in  an  opinion  of  great  force  and  power. 
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under  claim  of  the  first  entryman."  Continuity  is  an 
indispensable  element  of  an  adverse  possession.  If  several 
persons  enter  on  lands  at  different  times,  and  there  is  not 
a  privity  of  estate  between  them,  the  several  possessions 
cannot  be  tacked  so  as  to  make  a  continuity  of  possession 
on  which  the  statute  of  limitations  will  act.  But  if  there 
is  such  a  privity  of  estate,  or  of  title  as  that  several  posses- 
sions can  and  should  be  referred  to  the  original  entry,  they 
are  regarded  as  joined  and  continuous.  The  possession  of 
a  landlord  and  his  tenant,  of  an  ancestor  and  his  heir,  of  a 
vendor  and  his  vendee,  may  be  tacked  to  complete  the  bar 
of  the  statute  of  limitations;  there  is  no  break  or  interrup- 
tion in  the  possession,  each  possessor  is  connected  with  his 
predecessor,  and  the  whole  is  a  continuous  possession;' 
there  must  be  a  privity  of  estate.'  The  possession  of  the 
original  disseisor  and  his  heirs  or  his  successive  grantees 
may  be  tacked  together."  But  a  grantee  of  a  specifically 
described  tract  of  land  cannot  tack  the  possession  of  his 
grantors  to  his  own  in  order  to  make  out  adverse  posses- 
sion for  the  time  required,  of  a  strip  of  land  adjacent  to 
that  granted,  but  which  is  not  included  in  any  convey- 
ance constituting  his  chain  of  title,  and  as  to  which  there 
is  no  privity  between  him  and  his  grantors.' 

Where  seisin  is  shown  to  have  existed,  it  will  be  pre- 
sumed to  have  continued  unless  the  contrary  is  alleged 
and  proved."  But  the  possession  of  the  tenants  of  dower 
or  curtesy  cannot  be  tacked  on  to  the  possession  of  the 
husband  or  wife  respectively  in  order  to  make  up  the  con- 
tinuity for  the  statutory  period.  There  must  be  privity  of 
estate  between  the  successive  disseisors;  hence,  an  invol- 

•  Vance  «.  Wood,  32  Oreg.  77;  Rowland®.  Williams,  33  Oreg.  515;  Crispea 
•».  Hannavan,  50  Mo.  549. 

'  Riggs  «.  Fuller.  54  Ala.  146. 

'McLemore  v.  Durivage,  93  Tenn.  483. 

^St.  Paul  V.  Railroad  Co.,  45  Minn.  387;  Atwood  v.  Canrike,  86  Mich.  99; 
Greene  v.  Anglemire,  77  Mich.  168;  Riggs  v.  Riley,  113  Ind.  308. 

'DheiuB.  Beuscher,  83  Wis.  816;  Graeven  v.  Dieves,  68  Wis.  317,  331;  Jar- 
rett  i).  Stevens,  36  W.  Va.  445. 

«Balch  V.  Smith,  4  Wash.  St.  497;  Alabama  State  Land  Co.  v.  Kyle,  99  Ala. 
474;  Hollingsworth  v.  Walker,  98  Ala.  543;  Abbetts.  Page,  93  Ala.  571;  Elyton 
Land  Co.  v.  McElrath,  53  Fed.  Rep.  768;  8  C.  C.  App.  649. 
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untary  sale  by  a  sheriff  in  execution  of  a  judgment,  does 
not  make  a  privity  of  estate  in  the  purchaser  with  the 
judgment  debtor."  And  in  some  States  the  continuity 
must  succeed  from  the  disseisor  to  his  heirs  in  order  to  pro- 
duce the  required  privity  of  estate,"  though  this  is  not  the 
general  doctrine,  and  is  not  founded  on  any  tenable  reason. 
The  possession  must  extend  for  the  full  time; '  and  holding 
after  the  institution  of  an  action  to  recover  land,  cannot  be 
considered  in  making  out  the  period  of  adverse  possession.* 
Whenever  there  is  a  privity  of  estate  and  the  time  has 
run  in  full  the  title  is  established  and  the  disseisor  has  a 
valid  title  equal  to  that  held  by  the  disseisee.'  And  privity 
of  estate  must  be  between  persons  competent  to  take  the 
estate.  Thus,  an  incompetent  corporation  cannot  hold  an 
adverse  title  that  can  be  tacked  on  to  another  possession.  ° 
And  a  grantee  cannot  tack  to  his  own,  adverse  possession 
of  land  not  included  in  the  deed  of  his  grantor.' 

§  1194.  Interruption  of  the  Statute. — Adverse  pos- 
session must  be  continuous  for  the  period  prescribed  as  a 
bar.  If  there  be  a  break  its  continuity  is  destroyed.  Two 
divisions  of  possession,  separated  by  a  gap  or  chasm  aris- 
ing from  abandonment,  cannot  be  tacked.'    But  a  stran- 

'  Kendrick  ».  Latham,  25  Pla.  819. 

^  Ellen  V.  Ellen,  16  8.  Car.  132;  Condon  v.  Morgan,  14  S.  Car.  587. 

'Durfee  v.  Railroad  Co.,  140  111.  435;  Myers  ».  Evans,  81  Tex.  317. 

■•  Cook  «.  Oliver,  83  Tex.  559. 

'  Mil'.er  v.  Bumgardner,  109  N.  Car.  412;  Neale  v.  Lee,  19  D.  C.  5;  Lucy  v. 
Railroad  Co.,  92  Ala.  240;  Kendrick  a.  Latham,  25  Fla.  819;  Coogler«.  Rogers, 
25  Pla.  853;  Ricker  v.  Butler,  45  Minn.  545;  Spotts  «.  Hanley,  85  Cal.  155;  St. 
Paul  V.  Railroad  Co.,  45  Minn.  387;  Ruffiu  v.  Overby,  105  N.  Car.  78;  Louis- 
ville, etc.  R.  R.  Co.  V.  Philyaw,  88  Ala.  264;  Sanders  ii.  Logue,  88  Teun.  355; 
Brown  «.  Brown,  106  N.  Car.  451;  Faloon  v.  Simshauser,  130  111.  649;  Holstein 
•B.  Adams,  72  Tex  485;  Ivey  v.  Petty,  70  Tex.  178;  Stout  v.  Taul,  71  Tex. 
438;  Hardy  v.  Riddle,  34  Nebr.  670;  Johnston  «.  Pitzgeorge,  50  N.  J.  L.  470; 
Whittlesey  v.  Hoppenyan,  72  Wis.  140;  Boone  ?i.  Hulsey,  71  Tex.  176;  Ross  «. 
Ooodwin,  88  Ala.  390;  Hickman  v.  Link,  97  Mo.  483;  Sherin  ».  Brackett,  36 
Minn.  153;  Bnck  v.  Church,  87  Tenn.  575;  Marshall  ».  Beysser,  75  Cal.  544; 
Low  ».  Schaffer,  24  Oreg.  239;  Carson  «.  Dundas,  39  Nebr.  503. 

« Myers  v.  McGavock,  39  Nebr.  843. 

'Ablard  ».  Fitzgerald,  87  Wis.  516;  Adkins  v.  Tomlinson,  121  Mo.  487. 

'Rieman  v.  Wagnor,  74  Md.  478;  Core  ».  Paupel,  24  W.  Va.  238,  246;  Over- 
and  v.  Menczer,  83  Tex.  122;  Jarrett  v.  Stevens,  36  W.  Va.  445;  Keech  v.  En- 
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ger  who  neither  has  nor  claims  an  interest  in  the  land  or 
possession  thereof,  cannot  by  a  mere  surreptitious  entry 
interrupt  the  running  of  the  statute  in  favor  of  the  actual 
occupant."  Any  discontinuance  will  prevent  the  statute 
from  running." 

The  interruption  must  be  successful ;  if  the  attempt  to 
claim  the  rightful  possession  is  abortive  there  is  no  inter- 
ruption. ° 

If  before  the  statutory  period  has  elapsed,  the  possession 
has  been  abandoned,  or  the  owner  has  entered  and  re- 
gained possession,  the  continuity  of  the  adverse  possession 
will  be  interrupted,  and  faU.  If  it  be  renewed  thereafter, 
it  will  begin  to  operate  only  from  such  renewal,  and  the 
period  previous  to  the  interruption  cannot  be  added  to  the 
adverse  possession. 

The  statute  may  be  interrupted  or  barred  from  operating 
by  acknowledgment  of  the  adverse  occupant  that  the  real 
owner  has  title  to  the  premises."  But  the  person  in  posses- 
sion of  the  land  claiming  ownership  may  purchase  an 
outstanding  claim  of  title  from  a  third  person  without 
abandoning  or  impairing  his  own  title  by  adverse  posses- 
sion.    Such  purchase  is  no  acknowledgment  of  the  dis- 

riquez,  28  Fla.  597;  Dhein  ».  Beuscher,  83  Wis.  316;  Phlllipson  v.  Flynn,  88 
Tex.  580. 

'  Harper  i).  Tapley,  35  Miss.  506;  Bell  v.  Denson,  56  Ala.  444;  Rayner  v. 
Lee,  20  Mich.  384;  Stettnische  v.  Lamb,  18  Nebr.  619;  Hughes  v.  Pickering, 
14  Pa.  St.  297;  Hudgins  «.  Crow,  33  Ga.  867;  Fugate  «.  Pierce,  49  Mo.  441; 
Crispen«.  Hannavan,  50  Mo.  536;  DeLaVegae.  Butler,  47  Tex.  539;  Hay- 
wood V.  Thomas,  17  Nebr.  388;  McCord  v.  Weil,  33  Nebr.  868.  See,  also. 
Old  Soutli  Society*.  Wainwright,  156  Mass.  115;  Alabama  State  Land  Co.  v. 
Kyle,  99  Ala.  474. 

'Peabody  «.  Hewitt,  53  Me.  46;  Stewart  ».  Duffy,  116  111.  47;  Wheeler  v. 
Spinola,  54  N.  Y.  377;  Sharp  v.  Johnson,  32  Arlt.  79;  Williams  v.  Wallace, 
78  N.  Car.  354;  Ruffin  v.  Overby,  105  N.  Car.  78;  Hicklin  v.  McClear,  18 
Oreg.  136;  Wren  v.  Parker,  57  Conn.  539;  Warren  v.  Prederichs,  76  Tex.  647. 

8  Jordan  v.  Lang,  33  S.  Car.  159;  Bells.  Denson,  56  Ala.  444;  Heinz  v.  Cra- 
mer, 84  Iowa,  497;  Shearer  «.  Middleton,  88  Mich.  621;  Landonv.  Townshend, 
139  N.  Y.  166;  Milliken  v.  Kennedy,  87  Ga.  463;  Cornell  University  «.  Mead, 
80  Wis.  387;  Ballard  v.  Hansen,  33  Nebr.  861;  Wren  v.  Parker,  57  Conn.  529; 
Warren  «.  Prederichs,  76  Tex.  647;  Costello  v.  Edson,  44  Minn.  135;  Brown 
V.  Railroad  Co.,  101  Mo.  484. 

^  Lee  i\  Thompson,  99  Ala.  95.  See,  also,  Bidwell  ».  Evans,  156  Pa.  St. 
30. 
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seisee's  title.'    An  acknowledgment  by  letter  that  the  title 
is  in  another  stops  the  running  of  the  statute." 

§  1195.  Entry  That  Will  Interrupt. — The  entry  of  the 
disseisee  to  break  the  continuity  of  the  adverse  possession 
is  similar  to  that  which,  at  common  law,  was  necessary  to 
transform  a  seisin  and  freehold  at  law,  obtained  by  the 
devolution  of  a  freehold  estate  by  act  of  law,  as  by  descent 
— into  a  seisin  and  freehold  by  deed,  in  that  it  must  be  an 
actual  entry  on  the  lands  by  the  person  having  a  right  of 
entry,  or  by  some  one  thereto  authorized  by  him,  which 
authority  may  be  conferred  by  parol,  and  the  entry  must 
be  with  intent,  and  accompanied  by  some  act  evincive  of 
such  intent.  To  avoid  the  statute  of  limitations  the  entry 
must  be  made  animo  clamandi,  and  not  a  mere  casual  en- 
try.' 

This  intent  to  enter  and  take  possession,  need  not  be 
shown  by  words  or  declarations,  but  may  be  inferred  from 
acts  and  circumstances.  If  one  is  in  actual  occupation  at 
the  time  of  entry,  no  declaration  of  purpose  would  be  use- 
ful or  necessary.  It  is  sufficient  if  the  required  purpose 
may  be  inferred."  And  when  the  evidence  of  the  acts  done 
does  not  conclusively  show  the  required  intent,  yet,  if  it 
may  justify  an  inference  of  its  existence,  it  should  be  sub- 
mitted to  a  jury.' 

Since  an  entry,  under  circumstances  indicating  no  claim 
of  right  or  purpose  to  take  possession  is  of  no  effect,  a  mere 
casual  going  upon  the  land  will  not  interrupt  adverse  pos- 
session, and  an  entry  by  stealth  would  seem  to  negative  a 
claim  of  right."     The  intent  will  control.     That  the  intent 

'Warren  «.  Bowdran,  156  Mass.  280;  Greene?).  Couse,  127  N.  Y.  386;  Blight 
V.  Rochester,  7  Wheat.  (U.  S.)  535;  Jackson  v.  Given,  8  Johns.  (N.  Y.)  137 
Jaclfson  V.  Smith,   13  Johns.   (N.   Y.)  406;  Chapiu  v.   Hunt,  40  Mich.  595 
Mather  v.  Walsh,  107  Mo.  121.     See,  also,   Sanders  v.  Logue,  88  Tenn.   355 
Brown  v.  Brown,  106  N.  Car.  451;  Jones  v.  Gaddis,  67  Miss.  761. 
,     'McMath  V.  Teel,  64  Ga.  595;  Garlington  v.  Copeland,  33  S.  Car.  57,  67. 
■  See,  also,  Loui  v.  Brigham,  154  Mass.  107;  Daveis  v.  Collins,  43  Fed.  Rep.  31, 
'  Angell  on  Lim.  sect.  378. 

••Co.  Litt.  345b;  Brickett  ®.  SpofEord,  14  Gray  (Mass.),  514;  Tolman  «.  Em- 
erson, 4  Pick.  (Mass.)  160. 
'Bowen  v.  Guild,  130  Mass.  131;  Johnston  «.  Fitzgeorge,  50  N.  J.  L.  470. 
8  Johnston  1>.  Fitzgeorge,  50  N.  J.  L.  470;  Faloon  v.  Simshauser,  130  111  655 
155 
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is  indicated  only  by  trivial  acts,  or  that  the  possession  ac- 
quired was  retained  only  for  a  short  time,  does  not  neces- 
sarily deprive  an  entry  of  the  effects  of  suspending  the 
running  of  the  statute.  What  acts  will  indicate  such  an 
intent  must  vary,  in  accordance  with  the  kind  of  property. 
The  quality  of  interruption  as  well  as  the  length  of  time 
must  be  considered.  If  the  acts  proved,  considering  the 
nature  and  situation  of  the  land,  indicate  an  assertion  of 
right  and  an  exercise  of  dominion  and  possession,  then  a 
suspension  of  the  statute  will  take  place,  although  posses- 
sion was  retained  but  for  a  brief  period.' 

§  1196.  Against  Whom  the  Statute  Euns. — The  statute 
runs  against  the  true  owner  and  all  those  claiming  under 
him,  and  from  the  date  that  the  dissiesee's  right  of  action 
for  possession  accrues."  And  disability,  in  order  to  prevent 
the  operation  of  the  statute  must  exist  when  the  right  first 
accrued;  and  it  will  not  be  interrupted  by  the  descent  of 
the  servient  estate  to  an  infant."  In  case  of  an  adverse 
possession  of  land  when  the  statute  begins  to  run  against 
the  ancestor,  it  will  continue  to  run  against  the  heir 
although  he  is  under  a  disabilty  of  infancy  w^hen  the  right 
accrued  to  him.'  But  in  a  few  States  this  rule  has  been 
changed  by  statute  and  disability  stops  the  running  of  the 
statute  though  it  has  already  begun.'  But  the  general  rule 
is  that  when  the  statute  has  begun  to  run  disability  will 
not  stop  its  operation.' 

'  Worssam  ».  Pandenbrande,  17  C.  P.  Week.  R.  153. 

^O'Coanor  v.  Fogle,  63  Cal.  9;  Heushaw  ®.  Bissell,  18  "Wall.  (U.  S.)  255; 
Wilhoit  V.  Tubbs,  83  Cal.  379;  Wallace  v.  Church,  111  Pa.  St.  164;  Miller  v. 
Foster,  76  Tex.  479. 

3  Tracy  «.  Atherton,  36  Vt.  503;  Little  «.  Downing,  37  N.  H.  355;  Miller®. 
Eailroad  Co.,  133  U.  S.  662;  Gage  o.  Smith.  37  Conn.  74. 

*  Swearingen  v.  Robertson,  39  Wis.  463;  Jackson  «.  Moore,  13  Johns.  (N.  Y.) 
513;  Fleming  v.  Griswold,  3  Hill  (N.  Y.),  85;  Jackson  v.  Robins,  15  Johns. 
169;  Allis  «.  Moore,  3  Allen  (Mass.),  306;  Lincoln  v.  Purcell,  3  Head  (Tenn.), 
143. 

5  Machir  v.  May,  4  Bibb  (Ky.),  43;  May  v.  Bennett,  4  Litt.  (Ky.)  314;  Mcln- 
tire  V.  Funk,  5  Litt.  (Ky.)  35.  See,  also,  Mantel  v.  Beal,  83  Ky.  123;  Medlock 
V.  Suter,  80  Ky.  101;  Bronson  v.  Thompson,  81  Ky.  887. 

'Cunningham  v.  Snow,  83  Mo.  587;  Rogers  ».  Brown,  61  Mo.  187;  Bozeman 
V.  Browning.  31  Ark.  364. 
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§  1197.  Vesting  of  Title. — Adverse  possession  of  real 
estate  for  the  period  prescribed  by  the  statute  of  Umitations 
vests  a  perfect  title  ia  the  occupant  as  against  the  disseisee 
and  all  the  world.and  the  disseisor  is  entitled  to  all  remedies 
which  are  incident  to  possession  under  a  written  title.'  The 
lapse  of  time  limited  by  such  statute  not  only  bars  the 
remedy,  but  it  extinguishes  the  right,  and  vests  a  perfect 
title  in  the  disseisor."  A  legal  title  is  equally  valid,  when 
once  acquired,  whether  it  be  by  disseisin  or  by  deed;  it 
vests  the  fee  simple,  although  the  mode  of  proof,  when  ad- 
duced to  establish  it,  may  differ;  when  the  title  is  in  con- 
troversy, it  is  to  be  shown  by  legal  proof,  and  a  continuous 
disseisin  for  the  statutory  period  is  as  effectual  for  that  pur- 
pose as  a  deed  duly  executed.  The  title  is  created  by  the 
existence  of  the  facts,  and  not  by  an  exhibition  of  them  in 
evidence.  An  open,  notorious,  exclusive,  and  adverse  pos- 
session for  the  specified  time  will  operate  to  convey  a  com- 
plete title  to  the  disseisor,  as  much  so  as  any  written  con- 
veyance. And  such  title  is  not  only  an  interest  in  the  land, 
but  it  is  one  of  the  highest  character,  the  absolute  dominion 
over  it,  and  the  appropriate  mode  of  conveying  it  is  by  deed.  ■" 
The  disseisor  is  entitled  to  all  the  remedies  at  law  or  in 
equity  which  are  incident  to  possession  under  written  titles." 
Such  title  is  equally  strong  as  one  acquired  by  grant  under 
a  deed,  and  is  not  forfeited  by  an  intermission  of  the  actual 
occupation  thereafter. ' 

For  all  practical  purposes  the  disseisor's  title  after  the  ex- 
piration of  the  specified  time,  must  be  regarded,  both  in 
law  and  equity,  as  equal  to  a  title  by  deed  from  the  owner. 
If  the  disseisor's  right  of  possession  has  become  absolute, 

1  Greene  v.  Couse,  137  N.  Y.  386;  Hughes  v.  Graves,  39  Vt.  365;  Taylor  v. 
Hoide,  1  Burr.  60;  Stokes  ».  Berry,  2  Salk.  4'21;  Penderick  v.  Searle,  5  Serg. 
&  R.  (Pa.)  239;  Faloon  «.  Simshauser,  130  111.  657. 

'LefflngwellB.  Warren,  2  Black  (U.  S.),  605;  Parker  v.  Metzger,  13  Oreg. 
407. 

'Chiles  V.  Jones,  7  Dana  (Ky.),  528;  Newcomb  ».  Leavitt,  22  Ala.  631; 
Thompson  v.  Green,  4  Ohio  St.  223;  Moore  v.  Luce,  29  Pa.  St.  260;  Beckford 
•D,  Wade,  17  Ves.  87;  School  District  v.  Benson,  31  Me.  384;  Barwick  v. 
Thompson,  7  Term  R.  488. 

*  Jones  ».  Brandon,  59  Miss.  585;  Cannon  v.  Stockman,  36  Cal.  541;  Hinch- 
man  V.  Whetstone,  23  111.  108. 

5  Sherman  v.  Kane,  86  N.  Y.  64. 
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then  he  can  protect  such  possession,  and  there  is  no  reason 
why  he  shall  have  his  possession  diminished  by  an  apparent 
title  which  has  lost  its  vitality.  His  possession  has  ripened 
into  a  title  and  he  has  all  the  remedies  to  quiet  his  posses- 
sion that  are  incident  to  possessions  under  written  titles, 
which  are  in  law  and  equity  no  more  efficacious  to  protect 
the  owners  in  the  actual  enjoyment  of  their  possessions  un- 
der them.  He  has  a  legal  title  which  is  equally  valid,  when 
once  acquired,  whether  it  be  by  disseisin  or  by  deed ;  it  vests 
the  fee  simple,  although  the  mode  of  proof,  when  adduced 
to  establish  it,  may  differ.  The  title  acquired  by  adverse 
possession  is  one  in  fee  simple  and  is  as  perfect  a  title  as 
one  by  deed.' 


Akticle  5. 
Abandonment. 


§1198.  Advancement.  §1300.  Transfer  of  Land  and  Cancella- 

§  1199.  After  Maturity  of  Title.  tion  of  Deed  Before  Record. 

§  1198.  Abandonment. — When  a  legal  title  is  once 
acquired  it  can  only  be  transferred  or  lost  by  deed,  adverse 
possession  or  estoppel.  Hence,  a  party  who  has  a  deed  for 
property  may  lose  his  title  by  adverse  possession  of  the 
grantor.  There  can  be  no  doubts  that  a  grantor,  even  with 
a  covenant  of  warranty  in  his  deed,  may,  after  his  deed 
is  delivered,  take  adverse  possession  of  the  property  con- 
veyed, and  if  his  possession  is  allowed  to  continue  during 
the  period  prescribed  by  the  statute  of  limitations,  obtain 
a  title  as  against  his  grantee."  And  if  the  adverse  claim- 
ant surrenders  the  title  before  it  matures,  his  right  fails.' 

§  1199.  After  Maturity  op  Title. — After  the  title  of 
the  adverse  claimant  has  matured  under  the  statute,  he 

'  Dean  v.  Goddard,  55  Minn.  390;  Maxwell  Land  Grant  Co.  «.  Dawson,  151 
U.  8.  586. 

2  Franklin  v.  Dorland,  38  Cal.  180;  Sherman  v.  Kane,  86  N.  T.  57;  Traip  v, 
Traip,  57  Me.  368;  Smith  v.  Montes,  11  Tex.  34;  Tilton  v.  Emery,  17  N.  B. 
536;  Stearns  v.  Hendersass,  9  Cush.  (Mass.)  497. 

3  Dausch  V.  Crane,  109  Mo.  333. 
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cannot  abandon  it  anymore  than  he  could  under  a  deed; 
and  if  he  makes  no  use  of  the  land  and  vacates  his  ac- 
tual possession,  he  still  has  constructive  possession  of  the 
land  and  his  title  will  still  be  paramount  to  that  of  the 
disseisee.'  A  disseisor  may  abandon  his  possession  to  the 
disseisee,  at  any  time  before  his  disseisin  has  ripened  into 
a  title,  and  thus  put  an  end  to  his  claim."  But  when  the 
title  has  been  perfected  by  a  disseisin,  so  long  continued 
as  to  take  away  the  right  of  entry,  and  bar  an  action  for 
the  land,  that  title  cannot  be  divested  by  a  parol  aban- 
donment or  relinquishment."  This  is  so  because  a  legal 
title  is  equally  valid  when  once  acquired,  whether  it  be 
by  disseisin  or  by  deed,  and  it  vests  the  fee  simple  al- 
though the  modes  of  proof,  when  adduced  to  establish  it, 
may  differ.  Nor  is  a  Judgment  of  law  necessary  to  per- 
fect a  title  by  disseisin  any  more  than  one  by  deed.  In 
either  case,  when  the  title  is  in  controversy,  it  is  to  be 
shown  by  legal  proof,  and  a  continued  disseisin  for  the 
statutory  period  is  as  effectual  for  that  purpose  as  a  deed 
duly  executed.  The  title  is  created  ^y  the  existence  of 
the  facts,  and  not  by  the  exhibition  of  them  in  evidence; 
and  the  appropriate  mode  of  conveying  such  title  is  by 
deed. 

But  in  Georgia  and  Massachusetts  it  is  claimed  that 
after  maturity  of  title  in  the  adverse  claimant,  he- may 
abandon  the  land  and  the  title  will  revest  in  the  dis- 
seisee, because  the  abandonment  is  an  admission  that 
there  is  a  better  outstanding  title,  and,  that  the  possession 
was,  while  it  lasted,  really  in  subordination  to  that  title. 
It  is  saying,  that  mistake,  fraud,  or  something  insuffi- 
cient, was  the  cause  of  the  adverse  possession  and  claim  of 
right.*  Such  an  argument  is  wholly  unsupported  by  rea- 
son and  is  contrary  to  the  first  principles  of  the  transfer 

'  Second  Methodist  E.  Church  v.  Humphrey,  31  N.  Y.  Supp.  89;  66  Hun 
(N.  Y.),  628. 

2  Dausch  v.  Crane,  109  Mo.  323;  School  District  v.  Bensen,  81  Me.  381. 

'  School-District  v.  Benson,  31  Me.  881 ;  Second  Methodist  E.  Church  v. 
Humphrey,  21  N.  Y.  Supp.  89;  66  Hun  (N.  Y.),  638.  See,  also,  Faloon  v. 
Simshauser,  130  111.  649;  Weber  v.  Anderson,  73  111.  439;  Schneider  v.  Botsch, 
flO  111.  577. 

*  Vickery  v.  Roe,  26  Ga.  582;  Church  v.  Burghardt,  8  Pick.  (Mass  )  337. 
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and  succession  of  real  estate,  and  cannot  be  sustained  by 
any  interpretation  of  the  acts  of  a  disseisor  under  any  cir- 
cumstances. To  sustain  such  a  doctrine  will  abolish  all 
necessity  of  a  transfer  of  a  legal  title  by  deed  when  not  in 
the  actual  possession  of  the  owner. 

§  1200.  Transfer  of  Land  and  Cancellation  op  Deed 
BEFORE  Record.— Though  the  cancelling  of  a  deed  does 
not  revest  an  estate,  which  has  once  passed  under  it  by  a 
transmission  of  possession,"  yet,  if  the  grantee  has  volun- 
tarily, and  without  mistake,  destroyed  the  deed,  with  a 
view  to  revest  the  title,  he  cannot  be  permitted  to  show  its 
contents  by  parol  proof.  In  that  way,  by  a  species  of  es- 
toppel, the  destruction  of  a  deed  may  have  the  effect  of  a 
reconveyance." 

It  is  well  Settled  that  the  redelivery  of  an  unrecorded 
deed  for  cancellation,  to  the  grantor  by  the  grantee,  does 
not  operate  as  a  reconveyance,  but  it  will  under  certain 
circumstances,  estop  the  grantee  from  making  proof  of  the 
deed  so  delivered  up.  However,  the  cancellation  of  a  deed 
by  a  party  does  not  In  all  cases  preclude  him  from  showing 
its  contents. '  Where  an  unrecorded  deed  has  been  cancelled 
or  redelivered  to  the  grantor  by  the  grantee,  with  the  in- 
tention of  revesting  the  title,  the  grantee  cannot  produce 
the  deed,  and  the  law  will  estop  him  in  both  cases  to  give 
secondary  evidence  to  defeat  the  intended  operation  of  his 
act  in  returning  or  annulling  the  deed.* 

'Hudson's  Case,  Prec.  in  Ch.  335;  Nat.  Union  Build.  Asso.  ■».  Brewer,  41 
111.  App.  333. 

sFarrar  ■d.  Farrar,  4  N.  H.  191;  Sawyers.  Peters,  50  N.  H.  143;  Patterson 
«.  Yeaton,  47  Me.  314;  Blake  v.  Fash,  44  111.  305;  Duncan  v.  Wickliffe,  4 
Scam.  (111.)  453;  Raynor  v.  Wilson,  6  Hill  (N.  Y.),  469;  Lawrence  v.  Stratton, 
6  Cush.  (Mass.)  168;  Parker  v.  Kane,  33  How.  (U.  S.),  1;  Howe  v.  Wilder,  11 
Gray  (Mass.),  367;  Gilbert  v.  Bulkley,  5  Conn.  363;  Botsford  v.  Morehouse, 
4  Conn.  550;  Hine«.  Robbins,  8  Conn.  343;  Chessman  ■».  Whittemore,  33  Pick. 
(Mass.)  331;  Morgan  v.  Elam,  4  Yerg.  (Tenn.)  375;  Mallory  «.  Stodder,  6  Ala. 
801;  Carver  «.  McNulty,  39  Pa.  St.  473;  Coe  v.  Turner,  5  Conn.  86;  Wilson 
V.  Hill,  13  N.  J.  Eq.  143:  Holmes  ».  Trout,  7  Pet.  (U.  S.)  171;  Kearsing  ». 
Kilian,  18  Cal.  491;  Fawcetts  v.  Kimmey,  33  Ala.  361. 

'Riggs  V.  Tayloe,  9  Wheat.  (U.  S.)  483. 

*Mussey  v.  Holt,  34  N.  H.  353;  Farrar  v.  Farrar,  4  N.  H.  195;  Gimon  o. 
Davis,  36  Ala.  589;  Dodge  v.  Dodge,  33  N.  H.  495;  Sawyer  v.  Peters,  5T  N. 
H.  143;  Schaeffer  v.  Fithian,  17  Ind.  463;  Howe  s.  Wilder,  11  Gray  (Mass.), 
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But  if  there  is  no  intent  to  revest  the  title,  the  deed 
having  been  returned  to  the  grantor  in  order  to  receive 
another,  then  the  grantee  is  not  estopped  from  showing  the 
first  deed." 

The  general  rule  is  that  the  grantee  is  estopped  to  show- 
that  the  deed  is  destroyed  or  re-delivered  to  the  grantor 
by  parol  evidence.  If  he  could  show  the  cancellation  of 
the  deed  by  parol  evidence,  the  grantor  would  then  take 
no  title  by  revestment,  and  the  grantee  could  hold  the 
land.  In  case  the  land  is  sold  after  the  redelivery  of  the 
deed  to  him,  to  an  innocent  purchaser,  the  purchaser' 
will  hold  the  land  according  to  the  recorded  title  and  the 
first  grantee  who  returned  his  unrecorded  deed,  will  be  di- 
vested of  all  title,"  because  the  registration  acts  will  protect 
all  innocent  subsequent  purchasers,  that  is,  bona  fide  pur- 
chasers without  notice  for  value. 

The  rule  that  a  cancellation  of  a  deed  does  not  revest  an 
estate,  which  has  once  passed  under  it  by  a  transmission  of 
possession,  also  applies  to  terms  of  years  as  well  as  to  free- 
hold estates.' 

The  return  of  an  unrecorded  deed  by  the  grantee  to  the 
grantor,  if  there  is  any  intention  to  revest  the  grantor  with 
title,  though  not  otherwise,  will  estop  the  grantee;  and 
an  outstanding  title  in  the  latter  cannot  be  set  up  to  defeat 
the  title  to  a  subsequent  purchaser  from  the  grantor.' 

267;  Howard  v.  Huffman,  3  Head  (Tenn.),  564;  Blaney  v.  Hanks,  14  Iowa, 
400;  Parker  v.  Kane,  4  Wis.  13. 

•  Bank  ®.  Eastman,  44  N.  H.  431. 

« Richardson  v.  Levi,  67  Tex.  360;  Wheeler  v.  Smith,  63  Mich.  373. 

'Smith  V.  McGowan,  3  Barb.  (N.  T.)  404. 

*Dycus  V.  Hart,  2  Tex.  Civil  App.  354;  Lapowski  v.  Smith,  1  Tex.  Civil 
App.  391. 
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§  1201.  Definition  op  Estoppel. — Estoppel  is  a  rule  of 
evidence  which  prevents  a  man  from  saying  what  is  true. 
It  is  founded  on  law,  conscience  and  justice  and  prevents  a 
party  from  alleging  anything  contrary  to  the  conventional 
state  of  things  on  the  faith  of  the  truth  of  which  he  has 
induced  another  to  act.  The  common  definition  is  that  es- 
stoppel  is  the  preclusion  of  a  person  from  asserting  a  fact 
by  previous  conduct,  inconsistent  therewith,  on  his  own 
part  or  the  part  of  those  under  whom  he  claims;  it  is  a 
preclusion,  in  law,  which  prevents  a  man  from  alleging  or. 
denying  a  fact,  in  consequence  of  his  own  previous  act,  al- 
legation or  denial  of  a  contrary  tenor.' 

Estoppel  is  divided  into  three  classes:  1.  Estoppel  by 
deed;  2.  Estoppel  by  matters  of  record;  3.  Estoppel  by 
matters  in  pais.  Estoppel  by  deed  arises  from  the  pro- 
visions of  a  deed.  Estoppel  by  matters  of  record  arises 
from  the  adjudication  of  a  competent  court.  Estoppel  in 
pais  arises  from  acts  and  declarations  of  a  person  by  which 

'  Bouvier's  L.  Diet. 

(1240) 
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he  designedly  induces  another  to  alter  his  position  injuri- 
ously to  himself.  This  principle  has  been  applied  to  cases 
of  dedication  of  land  to  the  public  use;  of  the  owner's 
standing  by  and  seeing  land  improved  upon,  or  sold  with- 
out making  claim. '  In  treating  of  real  estate  titles  it  will 
be  necessary  to  consider  estoppel  by  deed,  by  record  and  in 
pais. 

§  1202.  By  Deed. — Where  a  deed  contains  an  averment 
on  the  part  of  one  of  the  parties  to  it,  he  is  precluded  or 
estopped  from  denying  the  truth  of  such  averment  in  any 
subsequent  action  between  the  parties  to  the  instrument 
relating  to  the  same  matter.  Thus,  where  one  has  in  an 
instrument  under  seal,  asserted  title  to  lands  in  himself,  he 
cannot  afterwards  disprove  it  in  an  action  upon  such  in- 
strument. No  estoppel  can  arise  merely  from  the  execu- 
tion and  delivery  of  a  deed,  and  the  payment  of  a  valuable 
consideration,"  except  at  common  law  a  feoffment  itself 
was  an  implied  representation  that  the  feoffor  had  an  abso- 
lute title  to  the  estate,  which  was  sufficient  to  bind  any 
subsequently  acquired  title  in  his  lands;  but  this  rule  ap- 
plied to  no  other  deeds.  Where  the  grantee  of  a  void 
grant  reconveys  part  of  the  granted  premises  to  the  gran- 
tor with  intent  that  the  one  interest  shall  be  satisfied  out 
of  the  other,  there  is  no  estoppel  which  would  attach  to  the 
after  acquired  title  to  the  second  grantor  in  favor  of  the 
first  grantor.  In  such  case  each  party  is  estopped  by  his 
own  deed  and  the  one  estoppel  neutralizes  the  other.' 

A  State  cannot  aliene  lands  under  navigable  waters,  and 
if  it  does  its  deed  will  be  void  and  it  will  not  be  estopped 
from  claiming  title  thereto."  But  a  State  is  estopped  by  its 
deed  of  warranty  when  made  according  to  law. ' 

'Short  V.  Currier,  150  Mass.  373;  Bobb  «.  Bobb,  99  Mo.  578;  Gruber  «. 
Baker,  20  Nev.  453;  Geary  ®.  Porter,  17  Creg.  465;  Veal  v.  Robinson,  76  Ga. 
838. 

'Brown«.  Jackson,  3  Wheat.  (IT.  8.)449;  Brennan  «.  Eggeman,  73  Mich.  658. 

'  Emeric  v.  Alvarado,  90  Cal.  444. 

*  Hey  woods.  Farmers'  Min.  Co.  (8.  Car.),  19  8.  B.  Rep.  963.  See,  also, 
State  V.  Brewer,  64  Ala.  387;  Attorney-Gen.  v.  Marr,  55  Mich.  445;  Pulaski  v 
State,  42  Ark.  118. 

'State  V.  Brewer,  64  Ala.  287;  Land  Co.  r>.  Saunders,  103  U.  8.  316. 
156 
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Only  the  parties  to  the  deed  and  their  privies  can  take 
advantage  of  an  estoppel  created,  by  the  instrument.'  If 
the  parties  are  not  in  privity  one  cannot  bind  the  other  by 
estoppel.  Thus,  the  recitals  in  a  deed  of  one  co-tenant  can- 
not bind  the  other  co-teuant  who  did  not  join  in  the  instru- 
ment." And  a  deed  void  to  some  grantors  may  estop  the 
others,"  as  the  valid  part  will  take  effect.' 

§  1203.  Grantor. — Generally  an  estoppel  relates  to  an 
interest  in  land  which  passes  with  the  land,  and  an  estoppel 
by  deed  creates  what  in  law  is  termed  a  title  by  estoppel. 
Generally  where  the  owner  executes  a  deed  of  real  property 
and  delivers  the  same,  which  sets  forth  the  facts  necessary 
to  render  it  valid,  it  is  conclusive  against  the  grantor  what- 
ever may  be  its  effect  as  between  the  grantee  and  third  per- 
sons.' And  so  where  a  party  derives  title  to  property  from 
the  grantee's  grantor  by  a  conveyance  subsequently  exe- 
cuted, he  is  concluded  by  the  acts  of  his  grantor  which  af- 
fects the  character  of  the  estate  previously  granted." 

§  1204.  Estoppel  Can  Only  Be  by  What  is  Clear 
AND  Precise. — Estoppel  can  only  be  by  what  is  clear  and 
precise,  by  a  statement  by  which  the  parties  meant  to  bind 
themselves  in  making  their  contract.  This  is  not  a  mere 
technical  rule,  but  is  of  great  importance.  It  would  be 
very  dangerous  to  extract  a  proposition  by  inference  from 
the  statements  of  a  deed,  and  hold  the  party  estopped  from 
denying  it;  estoppel  can  only  arise  from  a  clear  and  defi- 
nite statement.'  Thus,  it  is  not  enough  to  say  that  a 
vendor  is  weU  entitled  in  fee  at  law  or  in  equity;  he  can- 
not be  estopped  from  denying  that  he  had  the  legal  estate 
unless  there  is  an  express  statement  in  the  deed  that  he  has 
it.     An  inference  is  not  enough  to  create  an  estoppel;  there 

•  Taylor  v.  Needham,  2  Taunt.  379. 

« Thomason  v.  Dayton,  40  Ohio  St.  63. 
'  North  V.  Henneberry,  44  Wis.  306. 

•  Daniels  «.  Tearney,  102  U.  S.  415. 

»  Mutual  Insurance  Co.  v.  Corey,  135  N.  Y.  336. 

•  Goodrich  v.  Ogden,  4  Johns.  (N.  Y.)  140;  Bank  v.  Housman,  6  Paige  (N. 
Y.).  526;  House  v.  McCormick,  57  N.  Y.  310.  See,  also,  Neah  v.  Bleckley, 
86  S.  Car.  468. 

'  Right  V.  Bucknell,  3  Barn.  &  Ad.  278. 
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must  be  a  distinct,  positive  statement  of  the  fact  which  is 
relied  on  as  creating  it.'  General  recitals  do  not  conclude 
the  grantor  from  setting  up  an  after-acquired  title.' 

§  1205.  Effect  of  Covenant  of  Warranty. — A  deed 
with  a  general  covenant  of  warranty  from  the  grantor 
for  the  land  in  controversy  will  operate  as  an  estoppel  and 
dispense  with  the  necessity  of  the  grantee  proving  title  in 
the  grantor  at  the  time  he  executed  such  warranty.'  And 
a  special  warranty  will  operate  in  the  same  way  to  the 
extent  of  the  liability  assumed  by  the  grantor.'  An  aliena- 
tion of  land  by  the  grantor  by  a  deed  of  warranty,  accom- 
panied by  a  covenant  of  seisin  on  his  part,  estops  him  and 
aU  persons  claiming  under  him  from  asserting  title  to  the 
premises  against  the  grantee,  his  heirs  and  assigns,  or  from 
conveying  to  any  other  parties.'  And  so,  a  lessor  who  has 
received  the  full  consideration  for  his  lease,  cannot  ques- 
tion the  right  of  his  lessee  to  hold  the  premises." 

Covenants  of  good  right  to  convey,  and  for  quiet  enjoy- 
ment, estop  the  gi-antor  from  setting  up  an  after-acquired 
title.'  And  covenants  of  general  warranty  create  this 
estoppel;'  and  so  covenants  for  further  assurance.' 

§  1206.  The  Grantor  Cannot  Challenge  the  VALmiTY 
OF  A  Corporation  as  Grantee'. — A  party  who  makes  a 
sale  of  real  estate  to  a  corporation  is  not  in  a  position  to 
question  its  capacity  to  take  the  title,  after  it  has  paid  the 
consideration  for  the  purchase,  though  it  be  only  a  body 
corporate  defacto.'°    A  grantor  and  his  heirs  are  forever 

"  Onward  Building  Society  i>.  SraithsoQ  (1893),  1  Ch.  1. 

*Pale  V.  French,  132  Ind.  10;  Yancey  b.  Radford,  86  Va.  638;  Harney  v. 
Morton,  36  Miss.  411;  Hall  v.  Orvis,  35  Iowa,  366. 

'  Richardson  v.  Powell,  83  Tex.  588;  Beard  v.  Lufriu  (La.),  15  South.  Rep. 
207;  GafEney  v.  Peeler,  21  S.  Car.  55;  Miller  v.  Railroad  Co.,  132  U.  S.  662; 
Robinson  d.  Douthlt,  64  Tex.  101;  C&le  «.  Raymond,  9  Gray  (Mass.),  217; 
Irvine  v.  Irvine,  9  Wall.  (U.  S.)  625. 

*  Brundred  v.  Walker,  12  N.  J.  Eq.  140;  Blake  v.  Tucker,  12  Vt.  39. 

"Jenkins  v.  CoUard,  145  U.  S.  546. 

«  Tisman  v.  School  District,  90  Mich.  510. 

'  Wightraan  v.  Reynolds,  24  Miss.  675;  Irvine  v.  Irvine,  9  Wall.  (U.  8.)  618. 

« Smith  V.  Williams,  44  Mich.  240. 

'Bennetts.  Waller,  23  111.  183. 

">  Smith  V.  Sheely,  12  Wall.  (U.  8.)  358;  Nat.  Bank  «.  Matthews,  98  U.  8.  621. 
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estopped  from  denying  the  corporate  existence  of  the 
grantee  as  against  those  who  have  acquired  title  and  pos- 
session under  that  deed/  And  a  subsequent  grantee  from 
the  grantor  is  in  no  better  position,  because  he  is  in  privity 
with  and  bound  and  estopped  by  what  will  bind  and  estop 
the  grantor." 

However,  no  question  of  estoppel  can  arise  under  a  deed 
which  is  absolutely  void.'  In  order  that  an  estoppel  may 
arise  there  must  be  a  law  authorizing  the  formation  of  the 
corporation  to  which  the  land  is  conveyed.  Estoppel  ap- 
plies to  the  regularity  of  the  organization  of  the  corpora- 
tion, and  can  only  apply  when  there  is  authority  of  law  to 
organize.' 

§  1207.  Eecitals  op  Purchase-Money. — The  recital  in 
a  deed  of  the  receipt  may  be  overcome  by  parol  evidence. 
The  American  doctrine  is  in  favor  of  treating  the  recital  of 
the  payment  of  the  purchase-money  as  only  prima  facie 
evidence  of  payment,  as  in  case  of  a  receipt,  the  effect  of 
the  consideration  clause  being  to  estop  the  grantor  from 
alleging  that  the  deed  was  executed  without  consideration, 
in  order  to  prevent  a  resulting  trust.'  This  is  because  the 
recital  of  the  consideration  money  in  a  deed  is  not  con- 
tractual in  its  character  so  as  to  preclude  recovery  of  the 
purchase -money  due.'  However,  the  English  doctrine  is 
opposed  to  this  American  rule,  and  holds  that  in  a  court  of 
law,  the  recital  of  the  receipt  of  the  purchase-money  can- 
not be  denied;  that  if  the  money  has  not  been  received,  re- 
lief must  be  sought  in  equity. 

§  1208.  Alienation  of  Confiscated  Eeal  Estate  by 
THE  Former  Owner. — Although  a  party  whose  land  has 
been  confiscated  by  the  government  has  no  power  of 
alienating  the  reversion  or  remainder  which  was  in  him 

'  Ragan  v.  McElroy,  98  Mo.  350.  See,  also,  Beinhard  v.  Virginia,  etc.  Co. , 
107  Mo.  616. 

2  Broadwell  «.  Merritt,  87  Mo.  99. 

s  Douthitt  ».  Stinson,  63  Mo.  368. 

■•  Jones  V.  Type  Foundry  Co.,  14  Ind.  89. 

'Barbae  v.  Barbee,  108  N.  Car.  581;  Union  Mut.  Life  Ins.  Co.  v.  Kirchofif, 
133  111.  368;  Rountree  v.  Lane,  32  S.  Car.  160. 

'Smith  V.  Arthur,  110  N.  Car.  400. 
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after  confiscation  and  sale,'  yet  an  alienation  of  it  by  him 
by  a  deed  of  warranty,  accompanied  by  covenant  of  seisin 
on  his  part,  estops  him  and  all  persons  claiming  under 
him  from  asserting  title  to  the  premises  against  the  grantee, 
his  heirs  and  assigns,  or  from  conveying  it  to  any  other 
parties."  Under  the  United  States  laws  the  heirs  at  law 
of  a  person,  whose  life  interest  in  real  estate  was  con- 
fiscated take  at  his  death  by  descent  from  him  and  not  from 
the  sovereignty.' 

§  1209.  Sale  of  the  Entire  Estate  By  Co-tenant. — 
Where  a  co-tenant  undertakes  to  convey  the  whole  title  to 
a  specific  tract,  his  conveyance  is  not  void  but  operates  as 
an  alienation  of  all  his  right  and  interest  in  the  tract,  and 
he  is  estopped  as  against  the  grantee  from  denying  that  he 
owned  a  less  interest  than  his  deed  purports  to  convey; 
and  any  interest  acquired  by  him  therein  upon  allotment 
in  partition,  inures  to  his  grantee. '  Such  conveyance  can 
have  no  legal  effect  to  the  prejudice  of  a  co-tenant;  until 
partition  the  grantee  will  be  entitled  to  the  use  and  posses- 
sion as  co-tenant  in  the  parcel  conveyed  with  the  other  co- 
tenants.  ' 

§  1210.  After-acquired  Title. — Two  different  theories 
have  prevailed  in  regard  to  estoppel  in  the  grantor  to  set 
up  an  after-acquired  title  against  his  grantee.  One  theory 
which  is  now  obsolete,  holds  that  the  estoppel  by  deed  of 
warranty  simply  precludes  the  grantor  from  setting  up  an 
after-acquired  title  in  derogation  of  his  own  grant;  that 
the  title  is  in  him  but  he  is  estopped  from  setting  it  up. 
The  prevailing  theory  is  to  the  effect  that  the  estoppel 
actually  passes  the  after-acquired  title  to  the  grantee  upon 
its  acquisition  by  the  grantor." 

'Wallach  v.  Van  Riswick,  92  U.  8.  202;  Pike  v.  Wassell,  94  U.  S.  711; 
French  v.  Wade,  102  U.  S.  132. 

'Jenkins  v.  Collard.  145  U.  8.  546. 

'  Avegno  v.  Schmidt,  113  U.  8.' 293;  Shields  v.  SchifE,  124  U.  8.  351,  355. 

■•Emeric  v.  Alvarado,  90  Cal.  444. 

'  Bartlett  v.  Harlow,  12  Mass.  848;  Nichols  v.  Smith,  22  Pick.  (Mass )  316; 
Robinett  v.  Preston,  2  Rob.  (Va.)  278. 

«  Walton  V.  FoUansbee,  131  111.  147;  Somes  v.  Skinner,  3  Pick.  (Mass.)  52; 
Comstock  V.  Smith,  13  Pick.  (Mass.)  116;  Blight  v.  Rochester,  7  Wheat.  (U.  8.) 
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Of  course,  where  the  estoppel  merely  affects  the  con- 
science of  the  parties,  and  not  the  title,  it  does  not  operate 
on  strangers  to  the  transaction,  but  only  on  the  grantor, 
his  heirs  and  those  claiming  under  him;  but  where  it  works 
an  interest  in  the  land  conveyed,  it  runs  with  it,  and  is  a 
title.  So,  where  it  clearly  appears  from  the  deed  that  the 
vendor  has  conveyed,  or  agrees  to  convey,  a  good  and 
sufi&cient  title,  and  not  merely  his  present  interest  in  the 
land,  the  agreement  runs  with  the  land,  and  repeats  itself 
every  day;  and  if  the  vendor,  at  the  time  of  the  conveyance, 
has  no  title  to  the  land,  but  subsequently  acquires  the  title, 
it  eo  instanti,  inures  to  the  benefit  of  the  vendee  and  his 
privies.  It  is  immediately  transferred  by  the  law  of  es- 
toppel to  the  vendee  and  his  privies,  because,  by  the  con- 
tract, the  vendor's  title,  whenever  acquired,  inures  to  the 
vendee.  Hence,  in  an  action  of  ejectment  by  the  grantor, 
the  defendant,  although  an  entire  stranger  to  the  transac- 
tion, may  rely  upon  it  to  show  that  the  grantor  has  no  title.' 

It  is  now  the  prevaihng  doctrine  that  a  covenant  of  gen- 
eral warranty  in  a  deed  not  only  estops  the  grantor  and 
his  heirs  from  setting  up  an  after-acquired  title,  but  has 
the  effect  of  actually  transferring  the  new  estate  in  the 
same  manner  as  if  it  had  originally  passed  by  the  deed." 
The  principle  deducible  from  the  authorities  based  upon 
the  law  of  estoppel,  is  that  when  one  assumes  by  his  deed 
to  convey  a  title  to  real  estate,  and  by  any  form  of  assur- 
ance obhgates  himself  to  protect  the  grantee  in  the  enjoy- 
ment of  that  which  the  deed  purports  to  give  him,  he  will 
not  be  suffered  afterwards  to  acquire  and  assert  an  ad- 
verse title,  and  turn  his  grantee  over  to  a  suit  upon  the 
covenant  for  redress.' 

535;  Walbridge  ».  Hammack,  7Mackey(D.  C),  154;  Davidsons.  Coon,  125 Ind. 
497;  Trout  «.  Rumble,  83  Mich.  203;  Napa  i>.  Rowland,  87  Cal.  84;  Wholey  v. 
Cavanaugh,  88  Cal.  132;  Dewhurst  v.  Wright,  39  Fla.  233;  Miller  ».  Railroad 
Co.,  133  U.  8.  662;  Jernigan  v.  Flowers,  94  Ala.  508. 

'  Perkins  v.  Coleman,  90  Ky.  611;  Blanchard  v.  Ellis,  1  Gray  (Mass.),  195. 

'Massie®.  Sebastian,  4  Bibb  (Ky.),  433;  Dickerson  v.  Talbot,  14  B.  Men. 
(Ky.)  60. 

» Ryan  ».  United  States,  136  U.  S.  68;  Bush  v.  Cooper,  18  How.  (U.  S.)  83, 
65;  Crews  v.  Burcham,  1  Black  (U.  S.),  352,  357;  Moore  v.  Crawford,  130  U.  S. 
123,  130;  Jackson  s.  Murray,  12  Johns.  (N.   T.)  301;  Smith  v.  Williams,  44 
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Whatever  may  be  the  form  or  nature  of  the  conveyance 
used  to  pass  real  property,  if  the  grantor  sets  forth  on  the 
face  of  the  instrument,  by  way  of  clear  and  decisive  recital 
or  averment,  that  he  is  seised  or  possessed  of  a  particular 
estate  in  the  premises,  and  which  estate  the  deed  purports 
to  convey;  or,  what  is  the  same  thing,  if  the  seisin  or  pos- 
session of  a  particular  estate  is  affirmed  in  the  deed,  either 
in  express  or  by  necessary  implication,  the  grantor  and  all 
persons  in  privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  so  seised  and  possessed  at 
the  time  he  made  the  conveyance.  The  estoppel  works 
upon  the  estate,  and  binds  an  after-acquired  title  as  be- 
tween parties  and  privies.'  And  this  law  has  been  affirmed 
by  statute  in  some  of  the  States.  But  this  is  the  extent  of 
the  law.  For  if  a  grantee  is  in  possession  by  such  a  deed 
and  has  been  evicted  by  title  paramount,  he  may  then  have 
his  action  on  the  covenant,  and  the  grantor,  to  evade  his 
liability  on  the  covenant,  cannot  buy  in  the  paramount 
title  and  compel  his  grantee  to  accept  it;  the  grantor  has 
no  such  election." 

And  it  must  be  remembered  that  estoppel  arises  only 
where  the  grantor  takes  the  new  title  in  the  same  right  in 
which  he  had  previously  conveyed  it.  Because  if  the  title 
comes  to  him  in  the  capacity  of  trustee  for  a  different  per- 
son, the  newly  acquired  title  does  not  inure  to  the  grantor 
nor  pass  to  his  grantee. ' 

And  whether,  in  case  between  third  persons,  a  grantor 
in  a  deed  under  which  one  of  the  parties  claims,  is  a  com- 
petent witness  to  impeach  the  execution  of  such  deed  is  a 
question  not  free  from  difficulty,  and  the  English  and 
American  authorities  are  not  entirely  harmonious;  but  it  is 
believed  that  the  admission  of  such  testimony  is  allowable;* 

Mich.  340,  342;  Case  v.  Green,  53  Mich.  615,  630;  Neely  «.  Boyce,  138  Ind.  1; 
Ayer«).  Philadelphia,  etc.  Co.,  157  Mass.  57;  Boyd  v.  Hazeltine,  110  Mo.  303; 
Woods  V.  Bonner,  89  Tenn.  411;  Lindsay  v.  Freeman,  83  Tex.  359;  Lee  v.  Lee, 
83  Iowa,  565. 

'Van  Rensselaer  v.  Kearney,  11  How.  (U.  S.)  397,  335;  Lindsay  v.  Freeman, 
83  Tex.  359;  Pendill  «.  Agricultural  Soc,  95  Mich.  491. 

« Blanchard  v.  Ellis,  1  Gray  (Mass.),  195. 

'  Dewhurst  v.  Wright,  39  Fla.  323. 

*  Reeves  v.  Brayton,  36  8.  Car.  384. 
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but  where  the  deed  is  not  to  be  impeached,  estoppel  does 
not  apply  to  strangers.' 

A  deed  of  bargain  and  sale  will  also  convey  an  after- 
acquired  title;'  and  a  quit-claim  deed  will  convey  former 
covenants  of  a  former  grantor,  running  with  the  land;  and, 
hence,  the  grantee  in  a  quit-claim  deed  will  be  entitled  to 
such  further  title  or  estate  as  may  ensue,  at  any  time,  to 
the  grantee  of  such  former  grantor  by  virtue  of  such 
covenants.  ° 

§  1211.  Eights  of  G-rantees. — The  question  often  arises 
as  to  the  rights  of  subsequent  grantees  as  to  the  after-ac- 
quired titles,  who  purchase  without  notice.  But  if  they 
are  innocent  purchasers  for  value  the  estoppel  does  not  af- 
fect them."  But  under  the  registration  laws  if  the  grantee 
has  recorded  his  deed  he  will  be  protected,  for  it  is  notice  to 
all  the  world,  and  at  the  instant  the  grantor  receives  a  new 
title  it  inures  to  his  grantee  and  subsequent  grantees  are 
bound  at  their  peril,  to  take  title  from  the  grantor  whose 
title  has  been  transferred  to  the  grantee  and  is  of  record." 

§  1212.  Sale  of  Expectancy — After- Ac  quired  Estate. 
— When  the  ancestor  is  alive,  his  child  has  no  Hght  or 
interest  in  the  land  held  in  fee  simple  by  the  former;  he 
has  no  legal  or  equitable,  vested  or  contingent  interest 
therein.  So  if  such  child  undertakes  or  agrees  to  convey 
his  interest  such  sale  is  invalid."  Because  a  sale  of  his 
expectancy  in  land  owned  by  his  father  which  would 
descend- to  him  if  he  survived  his  father,  and  the  latter 
should  die  intestate  owning  the  same,  is  the  conveyance  of 
a  naked  possibility,  not  coupled  with  an  interest,  and 
passes  no  estate  or  interest  in  the  land;  such  a  convey- 
ance does  not  operate  to  defeat  the  grantor's  title  after- 

'  Gniber  ®.  Baker,  20  Nev.  453;  Maple  ».  Kussart,  53  Pa.  St.  351;  Glover  v. 
Thomas,  75  Tex.  506;  Consolidated,  etc.  Min.  Co.  v.  Min.  Co.,  9  Colo.  843. 

^  Taggart  v.  Risley,  4  Oreg.  385;  United  States  v.  California  and  Oregon 
Land  Co.,  148  U.  S.  31. 

3  Prewitt  V.  Ashford,  90  Ala.  394. 

«Shaw».  Beebe,  35  Vt.  304;  Thistle  «.  Buford,  50  Mo.  278;  Carpenter  v. 
BuUer,  8  Mees.  &  W.  313. 

5  Taylor  ®.  Street,  83  Ga.  733. 

« Alves  V.  Schlesinger,  81  Ky.  390. 
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wards  acquired  by  descent,  except  by  way  of  legal  estoppel, 
and  if  such  conveyance  contains  no  covenants  of  warranty 
or  recitals,  and  there  are  no  acts  of  the  grantor  amounting 
to  an  equitable  estoppel,  he  is  not  estopped  from  asserting 
an  after-acquired  title.'  And  such  sale  will  not  be  en- 
forced against  the  heir  after  he  inherits  the  title,  unless  it  be 
shown  that  the  transaction  was  perfectly  fair,  that  the 
purchase-money  paid  was  the  full  and  fair  market  value 
of  the  property  at  the  time  of  the  purchase,  and  that  the 
ancestor  was  informed  of  the  conveyance  and  acquiesced 
therein." 

If  the  ancestor  makes  a  will  and  the  heir  never  takes 
under  it,  then  his  deed  conveys  no  title  and  is  void,  and  his 
heirs  may  take  as  purchasers  and  not  by  descent.  ° 

§  1213.  After- Acquired  Title  of  Married  Woman. — 
In  order  that  one  may  be  bound  by  an  estoppel  he  must 
have  the  capacity  to  make  a  valid  deed;  and  it  is  stated 
that  infants  and  married  women  cannot  be  estopped.  This 
needs  qualification.  If  an  infant  makes  a  deed  it  is 
voidable  and  not  void,  and  if  he  ratifies  it  on  coming  of 
age,  it  will  certainly  work  an  estoppel.  And  the  law  has 
been  so  modified  within  the  last  few  years  in  the  United 
States  that  it  is  now  the  exception  and  not  the  general  rule 
that  married  women  are  not  estopped  by  their  warranty 
deed.  The  statutes  of  the  various  States  are  not  wholly 
similar,  and  must  be  consulted  to  know  the  status  of  a 
married  woman.  On  account  of  the  conservatism  of  some 
of  the  law  makers  who  shine  by  the  phosphorescence  of  the 
past,  married  women  in  some  of  the  States  are  not  allowed 
to  go  forth  into  the  clear  sunlight  of  American  progress, 
and  their  inalienable  rights  are  circumscribed. 

But  where  a  married  woman  is  put  on  an  equal  footing 
with  man  in  holding  property,  her  warranty  deed,  assum- 
ing to  convey  land  to  which  she  has  no  title,  passes  her 
after-acquired  title  thereto,  to  her  grantee;  in  other  words 

'  Hart  V.  Gregg,  32  Ohio  St.  502. 

^McClure*.  Raben,  125  lad.   139;  1  Story's  Eq.  Jur.  sects.  334,  335  336- 
2  Pom.  Eq.  Jur.  473,  474,  953. 
'  Ebey  v.  Adams,  135  111.  80. 
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she  is  bound  by  her  coveaauts.'  But  she  must  follow  the 
statute  in  order  to  be  bound  by  her  covenants.  Thus,  if  a 
wife  gives  a  mortgage,  in  violation  of  the  statute,  her 
after-acquired  title  does  not  inure  to  her  mortgagee;'  she 
must  follow  the  statute,  giving  her  emancipation." 

§  1214.  Quit-Claim  Deeds. — A  quit-claim  deed  does  not 
convey  after-acquired  title.  Hence,  the  doctrine  of  inure- 
ment does  not  apply,'  because  such  deed  does  not  purport 
to  convey  an  estate  in  fee  simple  absolute."  It  can  never 
inure  to  convey  any  subsequently  acquired  title  which  was 
not  actually  owned  in  equity  at  the  time  of  the  execution 
and  delivery  of  the  deed."  But  aU  equitable  titles  owned 
at  the  time  of  the  conveyance  go  to  the  grantee,  whether 
the  grantor  has  received  his  complete  paper  title  then  or  it 
comes  to  him  at  a  subsequent  time.' 

Any  deed  conveying  property  in  fee  simple  absolute,  will 
be  construed  to  convey  only  the  present  interest  of  the 
grantor,  and  not  to  pass  any  after-acquired  title,  if  a  clause 
is  inserted  declaring  that,  as  to  title,  it  is  a  quit-claim 
deed."  In  Mississippi,  a  quit-claim  deed  is  made  as  effect- 
ive as  a  warranty  deed  as  to  after-acquired  title;  there- 
fore, the  inurement  of  subsequent  title  applies  in  this  State, 
when  a  quit-claim  deed  is  given." 

And,  in  general,  although  a  quit-claim  deed  does  not 
estop  the  grantor  from  afterwards  acquiring  and  holding 
an  adverse  interest  in  the  land,  it  conveys  to  the  grantee 
such  of  the  covenants  of  a  former  grantor  as  run  with  the 

'  Guertin  v.  Mombleau,  144  111.  33;  Wadkins  v.  Watson  (Tex.  Civ.  App.), 
21  S.  W.  Rep.  636;  Yerkes  «.  Hadley,  5  Dak.  334;  Knight  ».  Thayer,  135 
Mass.  25;  Campbell  v.  Hall,  16  K  Y.  575,  579;  Sandwich  Mfg.  Co.  v.  Zell- 
mer,  48  Minn.  408. 

'  jSTaylor  ».  Minock  96  Mich.  182. 

'Sohn  V.  Gantner,  134  Ind.  31;  Duckwall  ii.  Eisner,  136  Ind.  99;  Sellers  v. 
Crossan,  52  Kans.  570;  Zimmerman  d.  Robinson,  114  N.  Car.  39. 

•'Brawford®.  Wolfe,  103  Mo.  391;  White  v.  Patten,  34  Pick.  (Mass.)  324; 
Chew  V.  Barnet,  11  Serg.  &  R.  (Pa.)  389. 

°  Kimmel  v.  Benna,  70  Mo.  53. 

"Frost  V.  Church,  56  Mich.  62. 

'People  «.  Miller,  79  Mich.  93. 

« Morrison  v  Wilson,  30  Cal.  344;  Anderson  v.  Yoakum,  94  Cal.  337. 

s  Braralett  v.  Roberts,  68  Miss.  335;  Code,  1880,  sect.  1195. 


§  1215]  TITLE   BY  ESTOPPEL.  1251 

land,  and  gives  him  the  benefit  of  any  title  which  may 
afterwards  accrue  under  those  covenants. ' 

§  1215.  Estoppel  of  Grantee. — The  grantee  is  also 
estopped  when  he  is  fully  informed  of  the  condition  of  the 
title.  It  is  a  general  rule  that  the  grantee  cannot  enter 
and  hold  under  a  deed,  and  at  the  same  time  repudiate  the 
title  thereby  conveyed."  Having  accepted  and  acted  under 
the  deed  he  is  bound  by  its  covenants.'  And  so  having 
elected,  an  election  being  given,  to  hold  under  a -deed,  he 
cannot  set  up  a  claim  inconsistent  with  such  deed.'  He  is 
bound  by  all  exceptions  and  reservations  in  the  deed,  and 
exceptions  may  be  created  by  words  of  reservations  in  the 
deed, "  which  the  grantee  cannot  defeat.  °  In  other  words, 
he  who  takes  a  benefit  cannot  dispute  the  title.' 

When  a  second  mortgage  expressly  refers  to  the  first, 
declaring  that  it  is  second,  the  recital  estops  both  the  mort- 
gagor and  the  second  mortgagee  from  denying  the  validity 
of  the  first.'  The  rule  is  general  that  a  grantee  will  be 
estopped  to  deny  his  grantor's  title  conveyed  to  him  when 
he  has  accepted  and  acted  under  a  valid  deed."  And  if  the 
grantor  and  grantee  trace  their  title  to  the  same  author, 
they  cannot  question  the  validity  of  his  title.'"  When  the 
grantee  has  accepted  the  deed  those  claiming  under  him 
cannot  deny  the  title."    However,  an  heir  is  not  estopped 

'  Prewitt  ®.  Ashford,  90  Ala.  294. 

"Kelso  V.  Stigar,  75  Md.  376;  Cowell  v.  Springs  Co.,  100  U.  S.  55,  61;  Rob- 
ertson V.  Pickerll,  109  U.  S.  608,  615. 

'Fort  V.  Allen,  110  N.  Car.  183;  Raby  v.  Reeves,  112  N.  Car.  688. 

"Hyde  v.  Baldwin,  17 Pick.  (Mass.)  303,  308;  Fitcb  ».  Baldwin,  17  Johns.  (N. 
T.)  161;  Watson  o. Watson,  128  Mass.  152;  White  ».  Railroad  Co.,  156  Mass.  181. 

5  White  V.  Railroad  Co.,  156  Mass.  181;  Winthrop  v.  Fairbanks,  41  Me.  807; 
Smith  V.  Ladd,  41  Me.  314;  Herrick  v.  Marshall,  66  Me.  435. 

«  Waco  Bridge  Co.  v.  Waco,  85  Tex.  320. 

'Share  b.  Anderson,  7 Serg.  &R.  (Pa.)  62;  Smith  «.  Loafman,  145 Pa.  St.  628. 

8  Pratt «.  Nixon,  91  Ala.  192;  Pingrey  on  Mort.  sects.  701,  702. 

'Hall  V.  Solomon,  61  Conn.  476;  Calhoun  v.  Pierson,  44  La.  Ann.  584;  Colton 
V.  Galbraith,  35  S.  Car.  581;  Dawson  «.  Mayall,  45  Minn.  408;  Grand  Tower, 
etc.  Transp.  Co.  ».  Gill,  111  111.  541 ;  Sawyer  v.  Campbell  130  111.  186.  See, 
also,  Monson  v.  Tripp,  81  Me.  24. 

'"Clemens  «.  Meyer,  44  La.  Ann.  390;  Evans  v.  Foster,  79  Tex.  48;  Doyle  v 
Wade,  23  Fla.  90. 

"  Dismukes  d.  Halpern,  47  Ark.  817. 
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from  claiming  land  which  his  ancestor  had  fraudulently 
conveyed  with  warranty  of  title,  where  the  heir  has  never 
accepted  the  succession  of  his  ancestor,  and  does  not  claim 
title  through  him,  as  when  the  title  accrued  to  the  heir  on 
the  basis  of  his  own  claims/ 

§  1216.  Partition  bv  Consent. — Where  partition  is  made 
by  consent  of  the  tenants  in  common  or  joint  tenants,  who 
mutually  convey  by  deed  to  each  other  the  several  allot- 
ments, such  deeds  convey  no  real  estate,  but  simply  ascer- 
tain by  metes  and  bounds  the  interest  of  each  and  destroy 
the  unity  of  possession;  hence,  the  deeds  cannot  operate  as 
an  estoppel  except  so  far  as  they  establish  the  interest  of 
each  tenant,  in  his  ancestor's  estate.  °  Because  the  operation 
is  not  to  pass  land  by  a  fresh  investiture  of  the  seisin,  for 
the  tenants  are  supposed  to  be  already  in  possession  of  the 
whole  land.  Partition,  therefore,  makes  no  degree;  it  only 
adjusts  the  different  rights  of  the  parties  to  the  possession. 
Each  does  not  take  his  allotment  by  purchase,  but  is  as 
much  seised  of  it  by  descent  from  the  common  source  as  he 
is  of  his  undivided  share  before  partition."  Such  deeds  are 
not  conveyances  at  all  because  partition  makes  no  degree.* 


Article  2. 

By  Record. 

§  1217.  Definition.  §  1219.  Pleadings. 

§  1218.  Court  Record. 

§  121T.  Definition. — ^^Estoppel  by  record  arises  from  the 
adjudications  of  a  competent  court.  Judgments  in  courts 
of  record,  and  decrees  and  other  final  determination  of 
ecclesiastical,  maritime,  and  military  courts,  work  estoppel 
when  such  courts  have  jurisdiction.  Formerly  the  ques- 
tions regarding  estoppel  arose  almost  entirely  in  relation  of 

'  New  Orleans  d.  Gaines,  138  U.  8.  595. 

'  Harrison  v.  Ray,  108  N.  Car.  215;  Yancey  v.  Radford,  86  Va.  638. 

3  Boiling  V.  Teel,  76  Va.  493. 

*  Dooley  v.  Baynes,  86  Va.  644. 
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transfers  of  real  propertj'.  In  more  modern  times  the 
principle  has  come  to  be  applied  to  all  cases  when  one  by 
word  or  conduct  willfully  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief  or  to  alter  his  own  previous  position. 

Lord  Coke  says  estoppel  by  matter  of  record  is  by  letters 
patent,  fine,  common  recovery,  and  pleading." 

Judgments  in  courts  of  record  are  estoppels,  and  con- 
clusive between  the  same  parties  and  privies  thereto,  either 
in  blood,  in  law,  or  by  estate.  So,  also,  are  decrees  as  being 
quasi  of  record  in  other  judicial  proceedings,  as  decrees  in 
chancery,  in  ecclesiastical,  maritime,  and  military  courts. 

But  this  subject  is  not  germain  to  a  work  like  this  and, 
therefore,  must  be  developed  in  other  treatises. 

§  1218.  CouKT  Eecord. — The  record  of  a  competent 
court  is  final.  Of  course  a  right  of  appeal  is  given  in  the 
lower  courts  of  record,  but  the  appeal  must  be  perfected  in 
due  time.  And  where  the  heirs  are  estopped  from  ques- 
tioning the  order  of  a  court  and  of  the  proceedings  there- 
under, the  administrator  is  also  estopped  in  a  proceeding 
in  which  he  represents  only  their  interests."  And  in  a  suit 
where  the  defendant  has  admitted  that  a  testator  died 
seised  in  fee  simple  of  land,  that  his  will  had  been  duly 
probated,  and  that  the  plaintiffs  were  the  devisees,  he  is 
estopped  to  deny  that  the  title  to  the  land  is  not  in  such 
devisees.'  The  will  being  duly  probated  and  no  defense 
made  to  such  proceeding,  the  title  was  transferred  to  the 
devisees  by  such  will. 

And  where  property  has  been  deeded  to  the  wrong  party, 
if  he,  in  a  suit,  asserts  his  title  as  actual  purchaser,  he  is 
estopped  from  denying  that  he  was  such  purchaser."  For 
a  party  is  bound  by  recitals  in  a  deed  given  by  a  court 
without  proof  of  the  record  under  which  the  sale  was 
made:'    And  parties  taking  under  a  partition  are  estopped 

'  Co.  Litt.  352a. 

^  Jenks  «.  Judge,  96  Mich.  122. 

»  Miller  v.  Asheville,  112  N.  Car.  759. 

■•  Dugger  11.  Dugger,  88  Va.  963. 

^Moseleyi).  Hankinson,  25  S.  Car.  519. 
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from  setting  up  title  derived  from  the  deceased  owner  of 
the  property  adverse  to  that  of  other  co-tenants  under  the 
decree  of  partition.' 

§  1219.  Pleadings. — It  is  a  general  rule  that  a  party  may 
be  estopped  by  his  pleadings.  Thus,  where  the  plaintiffs 
have  conceded  certain  rights  to  the  defendants,  in  their 
pleadings,  they  cannot  thereafter  question  such  rights." 
And  so  when  the  plaintiff  has  assumed  in  his  petition,  or 
declaration  against  a  city  that  a  certain  street  has  been 
legally  established,  he  cannot  afterwards  deny  such  assump- 
tion." And  it  is  a  general  rule  that  where  the  pleadings 
show  that  a  party  has  sold  lots  from  a  plat  he  cannot  then 
repudiate  the  dedication.*  But  this  subject  does  not  prop- 
erly belong  to  a  work  on  estates  and  must  be  omitted  in 
this  connection. 


Aeticle  3. 
In  Pais. 


§  1220.  Definition.  §  1325.  By  Negligence  and  Fraud, 

§1221.  Representations  and  Intention.  §1226.  By  Acquiescence. 

§  1222.  Judicial  Sale.  §  1327.  Accepting  Benefits 

§  1333.  Against    the    United    States  §  1338.  Estoppel     by    Conduct    and 

Government,  Silence. 

§  1334.  Estoppel  to  Deny  Homestead.  §  1329.  Estoppel  by  Surrender. 

§  1220.  Definition. — Estoppel  in  pais  or  equitable  es- 
toppel is  where  one,  by  his  words  or  conduct,  willfully 
causes  another  to  believe  in  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief,  or  to  alter 
his  own  previous  position;  the  former  is  concluded  from 
averring,  against  the  latter,  a  different  state  of  things  as 
existing  at  the  same  time.  By  the  term  willfully,  it  must 
be  understood,  that  the  party  represents  that  to  be  true 
which  he  knows  to  be  untrue,  at  least  that  he  means  his 

'  Burroughs  v.  De  Gouts,  70  Cal.  361.     See,  also,  Donagh/s  Estate,  153  Pa. 
Bt.  93. 
^  JefEers  v.  Jeffers,  139  111.  363. 
'  Stearns  ».  Richmond,  88  Va.  993. 
<  Turpin  v.  Dennis,  139  111.  374. 
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representation  to  be  acted  upon,  and  that  it  is  acted  upon 
accordingly;  yet,  generally,  without  regard  to  intention,  if 
the  party  so  conducts  himself  as  to  deceive  a  reasonable 
man  to  his  prejudice,  he  will  be  estopped  from  asserting 
the  truth.' 

Technical  estoppels  by  deed  or  by  record,  sometimes  con- 
clude the  party,  without  any  reference  to  the  moral  quali- 
ties of  his  conduct,  but  it  is  otherwise  as  to  estoppel  in 
pais."  But  whenever  the  application  of  the  doctrine  of  es- 
toppel will  be  likely  to  defeat  the  principle  on  which  it 
rests,  to  effect  justice  and  to  prevent  wrong,  it  becomes 
the  duty  of  the  courts  to  prevent  its  application.'  Bat 
when  there  is  an  attempt  to  apply  the  doctrine  of  estoppel, 
one  essential  in  such  case  is  that  the  party  in  whose  favor 
it  is  invoked  must  himself  act  in  good  faith.*  But  tlie  doc- 
trine cannot  be  invoked  against  a  minor,  though  he  may 
ratify  the  deed  or  act  after  becoming  of  age  when  the  rule 
can  be  applied. '  Thus,  where  the  power  of  the  guardian 
over  the  ward's  real  estate  is  confined  to  leasing  and  main- 
tenance of  repairs  under  the  jurisdiction  of  the  proper 
court,  the  ward  cannot  be  estopped  by  a  void  act  of  his 
guardian  in  selling  the  ward's  real  estate.' 

In  this  connection  it  may  be  stated  that  the  recognition 
and  enforcement  of  equitable  estoppels  by  courts  of  law  is 
an  innovation.  Originally  they  were  available  only  in 
equity,  and  they  are  now  enforced  at  law  only  in  cases  where 
such  enforcement  is  in  accordance  with  the  procedure  in 
that  court,  and  will  work  complete  justice  to  all  parties. 

An  estoppel  in  pais  does  not  operate  in  favor  of  every- 
body. It  operates  in  favor  of  a  person  who  has  been  mis- 
led to  his  injury,  and  he  only  can  set  it  up  against  his 
grantor;'  and  the  statute  of  frauds  has  not  abrogated  the 

■Copelandj).  Copeland,  28  Me.  525;  Gearys.  Porter,  17  Oreg.  465;  Barker 
«.  Bell,  37  Ala.  359. 

'DezelU.  Odell,  3  Hill  (N.  T.),  215;  Welland  Canal  Co.  ■».  Hathaway,  8 
Wend.  (N.  Y.)  483. 

'Blake  o.  Tucker,  12  Vt.  44. 

■"Vaughns.  Hixon,  50  Kans.  773. 

» Lathrop  d.  Doty,  82  Iowa,  272. 

•  Heisen  v.  Heisen,  145  111.  658. 

'Ketchum  ®.  Duncan,  96  U.  8.  666. 


1256  TEANSFER  AND  SUCCESSION  OF  ESTATES.  [§  1221 

doctrine  of  estoppel  in  pais  when  applied  to  purchases  of 
real  estate. ' 

In  order  to  constitute  an  estoppel  in  pais  or  an  equit- 
able estoppel  by  silence  or  acquiescence,  it  must  appear 
that  the  facts  were  known  to  the  party  against  whom 
the  estoppel  is  urged,  and  unknown  to  the  party  urging 
it." 

§  1221.  Representations  and  Intention. — The  old  state- 
ment of  the  law  as  to  estoppels  under  misrepresentations  is 
that  intention  to  deceive  is  a  necessary  element  to  estoppel 
in  pais;  and  one  whose  false  speech  or  action  has  misled 
another  is  not  estopped  thereby  unless  he  knew  or  ought 
to  have  known  that  his  words  or  conduct  would  influence 
the  other's  acts.'  But  the  more  modern  statement  is  that 
one  is  responsible  for  the  word  or  act  which  he  knows  or 
ought  to  know  will  be  acted  upon  by  another,  and  includes 
the  older  statement  that  the  estoppel  comes  from  an  inten- 
tion to  mislead." 

So,  where  one,  by  his  own  words,  wiUfuUy  causes  an- 
other to  believe  in  a  certain  state  of  facts,  as  by  stating 
that  he  is  not  the  owner  of  certain  property,  and  thus  in- 
duce him  to  act  on  such  belief  so  as  to  alter  his  own  pre- 
vious position,  as  by  purchasing  the  property,  the  former 
is  concluded  from  afterwards  averring  against  the  latter 
a  different  state  of  things  from  what  he  then  repre- 
sented." 

Neither  good  policy  nor  honest  dealing  requires  that  one 
who  has  made  an  admission  which  has  influenced  the  con- 
duct of  another,  should  be  estopped  by  such  admission  froni 
showing  the  truth  of  the  case,  except  to  the  extent  of  per- 
mitting the  person  misled  from  securing  indemnification. 
For  it  is  to  be  remembered  that  the  principle  of  estoppel 

'  Bell  ».  Goodnature,  50  Minn.  417. 

5  Nash  V.  Baker,  40  Nebr.  394. 

'Stiff  V.  Ashton,  155  Mass.  130;  Nourse  ».  Nourse,  116  Mass.  104. 

*  Washburn  o.  Hammond,  151  Mass.  133,  141;  Tracy  «.  Lincoln,  145  Mass. 
357,  359. 

'  Blodgett  II.  McMurtry,  34  Nebr.  783;  Davis  v.  Handy,  37  N.  H.  65;  Likes 
v.  Kellogg,  37  Nebr.  359;  Maxwell  «.  Bridge  Co.,  46  Mich.  282;  Gooding  v. 
Underwood,  89  Mich.  187. 
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applies  as  well  to  cases  of  unintentional  deception  as  to  de- 
signed and  actual  fraud.' 

It  is  well  settled  now  that  neither  intention  nor  actual 
fraud  is  a  necessary  element  to  an  equitable  estoppel,"  be- 
cause a  party  is  presumed  to  intend  the  natural  conse- 
quences of  his  own  acts.  So  with  regard  to  fraud.  It  is 
quite  sufficient  if  the  result  of  the  change  of  position  will 
operate  as  a  fraud  on  the  other  party. 

The  conduct  and  admissions  of  a  party  operate  against 
him  in  the  nature  of  an  estoppel,  wherever,  in  good  con- 
science and  honest  deahng,  he  ought  not  to  be  permitted  to 
deny  them.  For  negligence  becomes  constructive  fraud, 
notwithstanding  the  actual  intention  to  mislead  or  deceive 
may  be  wanting,  and  the  party  may  be  innocent,  if  inno- 
cence and  negligence  may  be  deemed  compatible,  because 
where  one  of  two  innocent  persons  must  suffer,  he  shall 
suffer  who,  by  his  own  acts,  occasioned  the  confidence  and 
loss.' 

In  equity,  the  doctrine  of  estoppel  is  not  limited  to  cases 
in  which  there  was  an  intention  to  deceive.  The  weight  of 
authority  is  that  where  the  party,  who  is  estopped  by  his 
declarations  or  his  conduct  to  set  up  his  legal  title,  is  igno- 
rant of  it  at  the  time  and  can  have  no  intention  to  deceive 
by  concealing  his  title,  yet,  if  the  circumstances  show  that 
he  ought  to  have  informed  himself,  it  is  contrary  to  equity 
and  good  conscience  to  allow  such  party  to  set  up  his  legal 
title,  though  he  was  ignorant  of  it  when  he  made  the  repre- 
sentation. If  intentionally  and  dehberately  made,  it  is 
immaterial  that  the  representations  may  have  been  made 
innocently  and  inadvertently;  they  become  conclusive  if 
the  party  to  whom  made  has  been  injured  by  acting  upon 
them,  and  must  sustain  injury  unless  they  are  allowed 
fuU  operation  that  they  could  have  had  if  true.'  The  omis- 
sion to  assert  a  right  when  the  result  of  ignorance  or  the 

'  Campbell  v.  Nichols,  33  N  J.  L.  81,  88;  Ruckelschaiis  v.  Oehme,  48  N.  J. 
Eq.  436. 

» Cornish  v.  Abin-ton,  4  Hurist.  &  N.  549;  3  Pom.  Eq.  Jur.  sect.  803. 

'3  Herm.  on  Estop,  sect.  773;  Stevens  v.  Dennett,  51  N.  H.  324,  330;  Conti- 
nental Bank  «.  Bank.  50  N.  Y.  575.  See,  also,  Brant  «.  Virginia,  etc.  Co.,  93 
U.  8.  336. 

^McCravey  v.  Remson,  19  Ala.  430;  Horn  v.  Cole,  51  N.  H.  387. 
158 
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mei'e  expression  of  an  opinion,  when  no  intentional  mis- 
representation is  imputable,  will  not  operate  as  an  estoppel. 
But  when  there  is  an  affirmative  recognition  and  admission 
in  fact  of  the  validity  of  a  claim,  the  declarant  will  be  es- 
topped to  deny  it." 

§  1222.  Judicial  Sale.— It  is  the  general  rule  that  judicial 
sales  are  subject  to  the  doctrine  of  caveat  emptor,  and  do 
not  operate  as  estoppels  in  favor  of  purchasers  where  one 
has  an  adverse  interest  in  the  land  sold,  unless  the  latter  to 
induce  the  purchaser  to  buy,  made  some  representations 
against  such  interest  upon  which  the  purchaser  had  a  right 
to  and  did  rely.'  Otherwise  the  purchaser  takes  that  title 
which  in  fact  is  sold  and  nothing  more. 

Such  purchaser  must  abide  by  the  title  of  the  judgment 
debtor,  because  he  can  occupy  no  higher  ground  than  the 
debtor  himself.'  Such  purchaser  is  not  to  be  regarded  as  a 
purchaser  for  a  valuable  consideration."  But  one  who  causes 
land  to  be  sold  at  a  judicial  sale  proceeding,  and  receives 
and  retains  the  proceeds  is  estopped  to  deny  the  validity 
of  the  sale.' 

§  1223.  Against  the  United  States  Government. — 
Laches  are  not  imputable  to  the  government  upon  grounds 
of  public  policy.  Property  is  held  by  the  government,  not 
as  by  a  monarch  for  personal  or  private  purposes,  but  in 
trust  for  the  common  welfare;  and  where  the  agencies  of 
the  people  are  so  numerous  and  scattered,  the  utmost 
vigilance  will  not  save  the  public  from  loss;  but,  where 
matters  of  estoppel  arise,  the  observance  of  honest  dealing 
may  become  of  higher  importance  than  the  preservation  of 
the  public  domain.  The  action  of  a  sovereign  government  is 
characterized  by  a  more  scrupulous  regard  to  justice  and  a 
higher  morality  than  belong  to  ordinary  transactions  of 

'  Nelson  v.  Kelly,  91  Ala.  569. 

''  House  V.  Fowle,  33  Oreg.  303. 

5  Evans  «.  Belmont  Land  Co.,  93  Tenn.  348;  Henderson  v.  Overton,  2  Yerg. 
(Tenn.)  394;  Brown  v.  Blgley,  3  Tenn.  Ch.  639 ;  Lindsay  v.  Cooper,  94  Ala. 
170. 

^ Click  V.  Click,  1  Heisk.  (Tenn.)  613. 

'Williamson  ».  Jones  (W.  Va.),  19  S.  E.  Rep.  436. 
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persons,'  or  at  least  this  is  the  theory.  The  federal  govern- 
ment is  not  ordinarily  bound  by  an  estoppel.  While  in- 
dividuals may  be  estopped  by  the  unauthorized  acts  of  their 
agents,  apparently  within  the  scope  of  their  agency,  the 
sovereign  power,  being  the  trustee  of  the  people,  is  rarely, 
if  ever,  bound  by  the  acts  of  its  agents;  but,  while  it  is 
true  that  for  the  neglect  or  the  illegal  or  unauthorized  acts 
of  its  agents  the  government  should  not  ordinarily  be 
estopped  to  show  the  truth,  there  is  good  authority,  based 
upon  sound  reasoning  to  support  the  doctrine,  that  where 
the  government  has  acted  by  legislative  enactment,  resolu- 
tion, or  grant,  or  otherwise  than  through  the  unauthorized 
or  illegal  acts  of  its  agents,  and  the  parties  dealing  with  the 
government  have  relied  upon  the  same,  and  in  good  faith 
have  so  changed  their  relation  to  the  subject  matter  thereof 
that  it  would  be  inequitable  to  declare  such  action  or  grant 
illegal,  the  government  will  be  estopped." 

So  far  as  laches  are  concerned,  it  is  settled  that  laches  or 
staleness  of  claim  cannot  be  set  up  as  a  defense  to  any  suit 
in  equity  brought  by  the  United  States  to  assert  rights 
vested  in  them  as  a  sovereign  government,  unless  Congress 
has  clearly  manifested  its  intention  otherwise. ' 

But  the  United  States  may  be  estopped  to  enforce  a  for- 
feiture. Thus,  where  a  grant  of  land  was  made  to  a  cor- 
poration with  a  condition  subsequent  to  build  a  road,  if  the 
road  is  constructed  before  the  United  States  begins  proceed- 
ings of  forfeiture,  though  after  the  time  specified  in  the 
grant,  the  United  States  is  estopped  from  declaring  a  for- 
feiture of  the  grant.  Because  such  a  grant  from  the  gov- 
ernment is  a  grant  in  prcesenti,  with  condition  subsequent, 
and  can  only  be  defeated  upon  breach  of  such  condition  j 
for  a  fulfillment  of  the  condition  before  suit,  though  after 
the  specified  time  is  sufficient.' 

'  Woodruff  V.  Trapnall,  10  How.  (U.  S.)  190. 

'iPengra  v.  Munz,  39  Fed.  Rep.  830;  Woodruff  v.  Trapnall,  10  How.  (U.  S.) 
190;  State  1).  Milk,  11  Fed.  Rep.  389;  Calm  v.  Barnes,  7  Saw.  C.  C.  48.  See, 
also.  Commonwealth  v.  Andre,  3  Pick.  (Mass.)  334. 

'United  States  ».  Insley,  130  U.  8.  363;  Van  Brocklin  v.  Tennessee,  117  U 
S.  1.51;  United  States  v.  Railroad  Co.,  118  U.  S.  130;  United  States  v.  Wagoa 
Road  Co.,  54  Fed.  Rep.  807. 

*  United  States  v.  Wagon  Road  Co.,  54  Fed.  Rep.  807 
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§  I22i.  Estoppel  to  Deny  Homestead. — Where  the  stat- 
ute declares  a  conveyance  or  incumbrance  of  the  family 
homestead  by  the  husband  alone  void,  it  is  void  not  only  as 
to  the  wife,  but  also  to  the  husband  himself.  Hence, 
neither  can  be  estopped  from  asserting  the  homestead  right 
as  against  the  grantee  or  mortgagee.'  And  when  they 
make  oath  that  the  land  incumbered  is  not  their  homestead, 
it  is  of  no  avail  when  such  oath  is  contrary  to  the  visi- 
ble and  actual  facts."  In  other  words,  there  is  no  way  of 
extinguishing  a  homestead  right  but  by  following  the 
statutory  provisions. 

§  1225.  By  Negligence  and  Fraud. — A  party  may  be 
estopped  to  claim  title  by  negligence  and  fraud  on  his  part. 
This  doctrine  is  exemplified  where  the  owner  of  lands  neg- 
ligently allows  the  legal  title  to  go  to  another  and  clothes 
him  with  apparent  power  to  convey  or  incumber  it;  and  if 
such  person  mortgages  it  as  security  for  a  loan  to  one  who 
takes  the  mortgage  in  good  faith  and  without  notice  of  the 
fraud,  the  mortgage  will  be  valid  and  enforceable  as  against 
the  original  grantor. '  Because  where  one  of  two  innocent 
persons  must  suffer  by  the  fraud  of  a  third  person,  he  who 
trusts  the  third  person  and  places  means  in  his  hands  to 
commit  wrong  must  bear  the  loss." 

But  where  a  grantor,  places  a  deed  in  the  hands  of  a 
party  to  deliver  to  a  grantee,  and  the  depositary  substitutes 
a  different  grantee  and  then  delivers  to  him,  this  does  not 
estop  the  grantor  from  denying  that  the  deed  is  not  his.' 
And  so  getting  fraudulent  possession  of  the  deed  by  the 
grantee  is  i^o  delivery,  and  the  grantor  is  not  estopped  by 
such  fraud,'  because  such  deed  has  no  vitality  and  is  a  nul- 
lity in  the  hands  of  the  fraudulent  grantee.'  In  such  case  a 
purchaser  from  the  grantee  without  notice  and  for  a  valu- 

'  State  V.  Carson,  37  Nebr.  501;  Giles  «.  Miller,  36  Nebr.  346. 
2  Equitable  Mortg.  Co.  «.  Lowry,  55  Fed.  Rep.  165. 
'Lawrence  ».  Investment  Co.,  51  Kans.  232. 
■i  Jordan  v.  McNeil,  35  Kaus.  459;  McNeil  v.  Jordan,  28  Kans.  7. 
'  Hollis  v.  Harris,  96  Ala.  288. 
« Gould  V.  Wise,  97  Cal.  532. 

'Everts  B.  Swift,  4  Wis.  343;  Henrys.  Carson,  96  Ind.  412;  Fitzgerald  v. 
Qoft,  99  Ind.  28;  Jones  v.  Loveless,  99  Ind.  317, 
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able  consideration  derives  no  title  thereby  and  will  not  be 
protected."  But  to  create  an  estoppel  against  the  grantor 
in  this  character  of  actions,  if  one  can  be  created,  requires 
a  proof  of  that  degree  of  negligence  upon  his  part  which 
could  only  result  in  such  estoppel." 

§  1226.  By  Acquiescence.— a  party  may  be  estopped  by 
his  acquiescence.  Though  if  he  has  been  deceived  to  his 
injury  he  is  not  estopped  to  reclaim  his  indemnification  pro- 
vided he  acts  in  time  and  without  negligence.  It  is  well  set- 
tled that  if  a  deficiency  in  quantity  is  found  to  exist  where 
the  contract  is  a  sale  by  the  acre,  the  purchaser  will  be  en- 
titled to  an  abatement  for  the  value  of  the  deficiency,  and 
that  a  court  of  equity  will,  even  after  a  conveyance  is  exe- 
cuted, abate  a  deficiency  from  the  unpaid  purchase-money.' 
The  party  may  also  give  notice  that  he  will  not  be  bound 
by  the  actions  of  others  and,  therefore,  not  be  held.  Thus, 
the  fact  that  a  mortgagee  takes  possession  of  a  parcel  in 
partition  apportioned  to  his  mortgagor  and  builds  a  hne 
fence  between  that  and  the  other  parcel,  does  not  amount 
to  an  acquiescence,  if  at  the  time  of  doing  so  he  notifies 
the  other  owner  that  he  will  not  be  bound  by  the  judg- 
ment. * 

It  is  well  settled  that  where  a  boundary  line  between  two 
landowners  is  in  dispute,  if  the  parties  agree  upon  a  line, 
botli  will  be  estopped  from  denying  that  line,  although  the 
dispute  arose  from  an  honest  mistake  of  one  or  both  of  the 
parties."  Though  if  the  representation  was  made  under 
an  honest  mistake  of  the  facts  in  a  case,  where  there  is  no 
actual  uncertainty  as  to  the  true  line,  the  party  making 
the  representation  will  not  be  estopped  from  setting  up  the 
true  line." 

'  Everts  v.  Swift,  6  Wis.  453;  Shirley  «.  Ayers,  14  Ohio,  308;  Stanley  v.  Val- 
entine, 79  111.  544;  Harkreader  v.  Clayton,  56  Miss.  383;  Henry  v.  Carson,  96 
Ind.  412;  Tisher  v.  Beckwith,  30  Wis.  55. 

^Burson  b.  Huntington,  21  Mich.  436;  Tisher  v.  Beckwith,  30  Wis.  55. 

3  Thompson  v.  Catlett,  24  W.  Va.  524;  Koger  «.  Kane,  5  Leigh  (Va.),  606; 
Bartlett  v.  Bartlett,  87  W.  Va.  235. 

^Sowles  V.  Rugg,  65  Vt.  142. 

'  Knowles  v.  Toothaker,  58  Me.  174;  Reed  v.  Farr,  35  N.  Y.  117;  Orr  v. 
Hadley,  36  N.  H.  575;  Houston  v.  Sneed,  15  Tex.  307. 

•Russell  V.  Maloney,  39  Vt.  583;  Thayer «.  Bacon,  3  Allen  (Mass.),  163. 
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A  party  must  not  stand  by  and  see  valuable  improve- 
ments made  without  taking  steps  to  prevent  them,  and 
then  claira  his  rights.  Thus,  where  a  party  stands  by  and 
sees  a  raih-oad  company  make  a  cut  under  a  highway  with- 
out taking  any  steps  to  prevent  it  further  than  informing 
the  company  of  his  objection,  he  will  be  estopped  from 
restraining  operation  of  the  railway  after  completion  of 
the  roadbed." 

If  a  party  see  another  buy  land  which  he  owns,  and 
allows  him  to  make  improvements  thereon  with  no  protest 
or  warning,  and  the  buyer  has  no  notice  of  an  adverse 
title,  the  owner  will  be  estopped  from  setting  up  his 
.adverse  title." 

§  1227.  Accepting  Benefits. — A  person  maybe  estopped 
hj  accepting  the  benefits  of  the  sale  made  by  another  per- 
son. This  is  often  the  case  where  a  trustee  sells  property 
under  a  void  sale  and  his  cestuis  que  trustent  accept  the 
proceeds.  So,  where  a  sale  of  land  by  an  administrator  is 
void,  if  the  heirs  accept  the  proceeds,  they  are  estopped  to 
claim  their  interest  in  the  land,  unless  they  return  such 
proceeds  within  a  reasonable  time  and  repudiate  the  sale.' 
But  the  heirs  must  know  from  what  source  the  proceeds 
are  obtained;  otherwise  they  will  not  be  estopped.* 

§1228.  EsTOPPKL  BY  Conduct  and  Silence.— Standing 
by  in  silence,  or  the  conduct  of  a  man,  may  estop  him.  It 
is  a  well-settled  principle  of  equity  that,  if  a  person  having 
a  title  to  an  estate  which  is  offered  for  sale  knowingly  al- 

'  Planet  Property  and  Financial  Co.  ■».  St.  Louis,  etc.  Co.,  115  Mo.  613. 
See,  also,  Sumner  d.  Peebles,  5  Wash.  St.  471;  Knight  v.  Railroad  Co.,  Ill  N. 
Car.  80;  Mary  Lee  Coal  and  Railway  Co.  v.  Winn,  97  Ala.  495;  Smith  v. 
Montgomery,  2  Idaho,  1187;  Halloran  v.  Halloran,  137  111.  100;  Perkins  v. 
Turnpike  Co.,  48  N.  J.  Eq.  499;  Hanly  s.  Watterson  (W.  Va.),  19  S.  E.  Rep. 
536;  Paxson  v.  Brown,  61  Fed.  Rep.  874;  Taylor  v.  Ladd,  53  Kans. 
584. 

5  Bradley  v.  Luce,  99  111.  234;  Anderson  «.  Hubble,  93  Ind.  570. 

3  Wilmore  i>.  Stetler  (Ind.),  SiN.  E.  Rep.  357;  Creamer  v.  Holbrook,  99  Ala. 
52;  Kelly  «.  Nichols  (R.  I.),  25  At.  Rep.  640;  Calhoun  v.  Piersen,  44  La. 
Ann.  584;  Palmerton  v.  Hoop,  131  Ind.  23;  Dawkins  v.  Dawkins,  104  N.  Car. 
SOI. 

*  Spencer  v.  Jennings,  139  Pa.  St.  198. 
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lows  another  to  sell  it  to  a  purchaser  who  supposes  the  title 
to  be  good,  without,  at  the  time,  asserting  his  title,  he  shall 
be  bound  by  the  sale,  and  neither  he  nor  his  privies  shall  be 
allowed  to  dispute  its  validity.' 

After  closing  a  lane  the  owner  cannot  contend  that  it  is 
a  public  way."    The  party  will  be  bound  by  his  own  acts.' 

It  is  especially  the  rule  in  equity  that,  when  the  silent 
party  has  himself  received  the  benefit  of  a  sale  of  land,  and, 
hence,  can  suffer  no  deti'iment  from  an  estoppel,  he  is  re- 
strained from  appropriating  to  his  own  use  a  second  time 
that  which  he  has  once  been  paid;*  and  such  sale  will  estop 
all  those  claiming  under  him.' 

A  person  is  not  estopped  by  his  silence  where  there  is  no 
positive  duty  and  opportunity  to  speak."  And  it  is  not  his 
duty  to  speak  when  his  title  is  properly  shown  by  record. ' 

§  1229.  Estoppel  by  Surrender. — The  question  whether 
a  party  can  surrender  an  interest  in  land  without  making 
a  deed  is  answered  in  the  affirmative.  It  can  be  surrend- 
ered generally  by  the  acts  of  the  parties  or  by  the  opera- 
tion of  law.  Such  acts  must  be  inconsistent  with  the  con- 
tinuance of  the  former  estate  or  interest,  and  must  be  act- 
ually accepted  and  acted  upon  by  the  other,  and  all  the 
parties    concerned.      When    such    acts    and    acceptance 

'  Wendell  «.  Van  Rensselaer,  1  Johns.  Ch.  (N.  Y.)  354;  Cochran  «.  Harrow, 
22  III.  345;  Bryan  «.  Ramirez,  8  Cal.  461;  Cleland  v.  Casgrain,  93  Mich.  189; 
Markham  v.  O'Connor,  52  Ga.  183;  Dralie  v.  Glover,  30  Ala.  382;  Bickerson 
V.  Colgrove,  100  U.  S.  578;  Pickard  v.  Sears,  6  Ad.  &  El.  469;  iiullis  v.  Noble, 
36  Iowa,  618;  Raley  v.  Williams,  93  Mo.  310;  Copeland  ».  Copelaud,  28  Me. 
525;  Money  v.  Ricketts,  62  Miss.  209;  Favill  v.  Roberts,  50  N.  Y.  323;  Field- 
ing V.  DuBose,  63  Tex.  222. 

2  Odenwelder  v.  Frankenfleld,  158  Pa.  St.  536. 

'Evans  i>.  Belmont  Land  Co.,  92  Tenn.  348;  Knox  v.  Yow,  91  Ga.  367; 
Haney  «.  Barney  (Ky.),  33  S.  W.  Rep  550;  Slate  v.  Railroad  Co.,  44  La.  Ann. 
981;  Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47. 

*  Thompsons.  Simpson,  128  N.  Y.  270;  Herques  v.  Marti,  85  N.  Y.  609; 
Goodman  v.  Winter,  64  Ala.  410;  Mudgett  v.  Clay,  5  Wash.  St.  108;  Lindsay 
V.  Cooper,  94  Ala.  170. 

"Wood  ».  Seely,  82  N.  Y.  105;  Parker  «.  Crittenden,  37  Conn.  148;  Inter- 
national Bank  v.  Bowen,  80  111.  541.  See,  also.  Gray  e.  Crockett,  35  Kans. 
686;  Huyck  v.  Bailey,  100  Mich.  223. 

«Diiienbaugh  v.  Vogeler,  61  Md.  370;  Bramble  v.  Kingsbury,  39  Ark.  131. 

■"Neal  V.  Gregory,  19  Fla.  356;  Mason  v.  Philbrook,  69  Me.  57. 
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coalesce,  the  party  surrendering  is  estopped  from  sub- 
sequently disclaiming  the  validity  and  effectiveness  of 
such  surrender.'  Hence,  the  actual  surrender  of  possession 
of  laud  by  the  lessee  to  the  landlord,  and  a  subsequent 
leasing  of  it  by  the  latter  to  a  third  party,  will  have  the 
effect  of  a  surrender  of  the  lease." 

This  principle  is  exemplified  when  a  party  takes  an  op- 
tion in  writing  for  the  purchase  of  land,  which  gives  him 
an  interest  in  the  land,  which  can  be  surrendered  without 
a  deed  or  conveyance  in  writing,  by  acts  inconsistent  with 
its  continuance,  when  such  acts  are  accepted  and  acted 
upon  by  all  parties  concerned;  °  the  statute  of  frauds  does 
not  apply  in  this  connection."  And  the  fact  that  the  con- 
tract of  sale  was  taken  by  the  vendee  in  the  name  of  an- 
other person,  who  was  interested  with  him  in  the  pur- 
chase did  not  affect  his  liability  to  the  vendor.'  Because  a 
party  who  procures  an  instrument  to  be  executed  in  the 
name  of  another,  without  authority,  is  estopped  from  dis- 
puting the  validity  thereof  as  against  one  acting  upon  the 
faith  of  its  genuineness.' 

■  Telford  v.  Frost,  76  Wis.  172.  See,  also,  Nickells  v.  Atherton,  10  Q.  B. 
944;  Bess  v.  Williams,  2  Comp.,  M.  &  R.  581;  Whitehead  v.  Clifford,  5  Taunt. 
518;  Hall  v.  Burgess,  5  Barn.  &  C.  333;  Thomas  v.  Cook,  2  Barn.  &  Aid.  119; 
Johnstone  v.  Hudleston,  4  Barn.  &  C.  933;  Hamerton  v.  Stead,  3  Barn.  &  C. 
478;  Lamar  v.  McNamee,  10  Gill  &  J.  (Md.)  116;  Wheeler  v.  Walden,  17  Nebr. 
122;  Clemens  ».  Broomfield,  19  Mo.  131;  Livingston  v.  Potts,  16  Johns.  (N.  Y.) 
38;  Allen  «.  Devlin,  6  Bosw.  (N.  Y.)  1;  Bedford  v.  Terhune,  30  N.  Y.  462; 
Van  Rensselaer  v.  Penniman,  6  Wend.  (N.  Y.)  569. 

« Witman  «.  Watry,  31  Wis.  638. 

3  Telford  ».  Frost,  76  Wis.  172. 

■•Bell  V.  Goodnature,  50  Minn.  417. 

» Telford  v.  Frost,  76  Wis.  173. 

« Lowry  v.  Mayo,  41  Minn.  388. 
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§  1230.  Grant— Definition.— The  term  grant  was  form- 
erly applied  to  denote  the  conveyance  of  incorporeal  rights. 
Because  a  conveyance  was  only  applicable  to  the  transfer 
of  incorporeal  hereditaments,  which  were  said,  therefore, 
to  lie  in  grant,  as  corporeal  hereditaments  were  said  to  lie 
in  livery.  Because  incorporeal  rights,  existing  only  in 
idea,  in  contemplation  of  law,  they  cannot  be  transferred 
by  livery  of  possession ;  hence,  they  are  said  to  be  in  grant, 
and  to  pass  by  the  delivery  of  the  deed. 

But  now  under  the  modern  statute'  corporeal  heredita- 
ments he  in  grant  as  well  as  in  livery.  Grant  was  one  of 
the  usual  words  in  a  feoffment;  and  a  grant  differs  but 
little  from  a  feoffment  except  in  the  subject  matter;  for 
the  operative  words  used  in  grants  are  dedi  et  concessi, 
"have  given  and  granted." 

'  See  8  and  9  Vict.  c.  106,  s.  2;  14  and  15  Vict.  c.  7,  s.  3. 
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A  grant  at  common  law  is  appropriate  to  the  convey- 
ance of  things  not  in  possession,  as  reversions  and  remaind- 
ers, and  other  incorporeal  hereditaments. '  Hence,  the  law 
divided  the  estates  into  those  which  lay  in  livery  and  those 
in  grant,  the  former  being  corporeal  and  the  latter  incorpo- 
real hereditaments.  The  English  statute '  enacts  that 
all  corporeal  hereditaments  shall,  as  regards  the  convey- 
ance of  the  immediate  freehold  thereof,  be  deemed  to  lie 
in  grant  as  well  as  in  livery;  therefore  a  conveyance  of 
such  corporeal  hereditaments  may  be  made  by  deed  of 
grant. 

§  1231.  Public  Grant. — Public  grant  is  the  immediate 
chain  of  transfer  from  the  sovereignty  to  an  individual. 
The  public  lands  of  the  United  States  and  of  the  various 
States  have  been  granted  by  deeds  or  patents,  to  a  great 
extent,  issued  in  virtue  of  general  laws;  but  many  specific 
grants  have  also  been  made;  grant  was  the  usual  mode  of 
transfer  during  the  colonial  period  of  this  government. 

The  kind  of  grants  of  the  government  are  pre-emption, 
homestead,  timber  claims,  mining,  and  placer  mining 
claims. 

The  lands  of  the  United  States  were  surveyed  and  divided 
into  townships  six  miles  square  containing  thirty-six  sec- 
tions each  a  mile  square,  the  sections  bein^  divided  into 
halves  and  quarters,  the  whole  being  located  with  reference 
to  some  principal  meridian.  Hence,  when  the  government 
conveys  land  it  describes  the  township,  section  and  a  por- 
tion of  a  section,  naming  the  principal  meridian  from  which 
the  reckoning  is  to  be  made,  and  the  State  or  Territory 
where  located.  Such  lands  before  sale,  though  in  a  State, 
are  subject  to  the  United  States  control.' 

The  townships  are  to  be  six  miles  square  unless  the  line 
of  an  Indian  reservation,  or  of  land  previously  surveyed 
and  patented,  or  the  course  of  a  navigable  river,  may  ren- 
der it  impracticable.     All  navigable  rivers  within  the  terri- 

■  Watkins  on  Conv.  303. 

« 14  and  15  Vict.  c.  7,  s.  2. 

3  Bagnell  v.  Broderick,  13  Pet.  (U.  S.)  436,  450;  Irvine  v.  Marshall,  30  How. 
(U.  S.)  558;  Wilcox  ».  Jackson,  13  Pet.  (U.  S.)  516.  Compare  Boggs  ».  Merced 
Co.,  14  Cal.  375;  Hershberger  v.  Blewett,  55  Fed.  Rep.  170. 
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tory  to  be  disposed  of  by  virtue  of  the  law  shall  be  deemed 
to  be  and  remain  public  highways;  and  in  all  cases  where 
the  opposite  banks  of  any  stream  not  navigable  shall  belong 
to  different  persons,  the  stream  and  the  bed  thereof  shall 
be  common  to  both.' 

§  1232.  Construction  of  the  Grant. — As  to  the  general 
rule  in  all  grants  from  the  government,  the  terms  of  the 
grant  are  to  be  taken  most  strongly  against  the  grantee  in 
favor  of  the  grantor,  thus  reversing  the  common  rule  as  be- 
tween individuals,  on  the  ground  that  the  grant  is  supposed 
to  be  made  at  the  solicitations  of  the  grantee,  and  the  form 
and  terms  of  the  particular  instrument  of  the  grant  pre- 
pared by  him  and  submitted  to  the  government  for  its 
allowance.  And  this  rule  also  applies  to  a  case  where 
such  grant,  by  the  government  to  individual  proprietors, 
is  claimed  to  be  not  merely  a  conveyance  of  title  to  land, 
but  also  of  a  portion  of  that  public  domain  which  the  gov- 
ernment held  in  a  fiduciary  relation  for  general  and  public 
use." 

Doubtful  or  ambiguous  words  in  a  statute  will  not  be 
construed  so  as  to  grant  away  the  rights  of  the  public  to 
individuals ;  the  intention  to  make  such  grant  must  be 
clearly  expressed.'  All  grants  of  this  description  are 
strictly  construed  against  the  grantees  ;  nothing  passes 
but  what  is  conveyed  in  clear  and  explicit  language.'  And 
the  entryman  must  comply  with  the  United  States  statute 
in  order  to  make  a  valid  entry. " 

§  1233.  Power  of  the  Government  Over  Its  Lands. 
— The  United  States,  being  the  owner  of  the  public  lands 
within  the  States  and  Territories,  have  the  right  to  say  to 
whom,  in  what  mod^  and  by  what  title,  they  shall  be 

'  U.  S.  Rev.  Stat,  sects.  2395,  2396,  2476. 

i* Central  Transp.  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  24,  49;  The  Rebeckah, 
C.  Rob.  227,  280;  Commonwealth  v.  Roxbury,  9  Gray  (Mass.),  451,  492;  Mar- 
tin V.  Waddell,  16  Pet.  (U.  S.)  367,  411;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  420,  544,  548. 

3  Townsend  v.  Brown,  24  N.  J.  L.  80. 

*  Dubuque  and  Pacific  R.  R.  Co.   v.  Litchfield,  33   How.  (U.  S.)  66,  88; 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  (U.  S.)  420,  589. 
/Smith  V.  Townsend,  148  U.  S.  490. 
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conveyed.  For  the  control,  enjoyment  or  disposal,  by  the 
United  States,  of  their  own  property,  is  independent  of 
the  locahty  of  such  property,  whether  it  be  situated  in  a 
State  or  Territory.  nr 

Within  the  provisions  prescribed  by  the  constitution, 
and  by  the  laws  enacted  in  accordance  with  the  constitu- 
tion, the  acts  and  powers  of  the  government  are  to  be  in- 
terpreted and  applied  so  as  to  create  and  maintain  a  system, 
general,  equal  and  beneficial  as  a  whole.  By  this  rule,  the 
acts  and  the  contracts  of  the  government  must  be  under- 
stood as  I'ef  erring  to  and  sustaining  the  rights  and  interests 
of  all  the  members  of  the  Union,  and  as  neither  emanating 
from,  nor  intended  for  the  promotion  of,  any  policy  pecu- 
liarly local,  nor  in  any  respect  dependent  upon  such  policy. 
The  system  adopted  for  the  disposition  of  the  public  lands 
embraces  the  interests  of  all  the  States,  and  proposes  the 
equal  participation  therein  of  all  the  people  of  all  the  States. 
This  system  is,  therefore,  peculiarly  and  exclusively  the 
exei'cise  of  a  Federal  power.' 

§  1234.  Warranty  by  Government. — The  government 
or  State  does  not  warrant  the  title  to  lands  granted  by  it. 
Persons  are  permitted  to  enter  upon  lands  subject  to  entry, 
but  it  is  done  at  their  risk;  and  upon  failure  of  title,  the 
entrymen  are  not  entitled  to  recover  from  such  grantor,  the 
money  paid.  Private  persons  are  not  bound  for  title  with- 
out warranty,  much  less  the  public  or  State;"  the  State  is 
only  bound  by  the  description  contained  in  a  vahd  grant  to 
the  individual.  ° 

§  1235.  Effect  of  a  Patent  and  of  a  Certificate  of 
Entry. — A  certificate  of  entry  vests  in  the  purchaser  of 
public  lands  an  equitable  title  only.  The  legal  title  or  fee 
remains  in  the  United  States  until  issuance  of  the  patent.* 

'  Irvine  v.  Marshall,  30  How.  (U.  S.)  558,  563;  Wilcox  v.  Jackson,  13  Pet. 
(U.  S.)  498;  Bagnell  ®.  Broderick,  18  Pet.  (U.  S.)436;  Cannon  v.  White,  16  La. 
Ann.  89. 

2  State  11.  Crutchfleld,  3  Head  (Tenn.),  113. 

'Mayor  ?>.  Railroad  Co.,  36  Pa.  St.  355;  Elmondorffi  «.  Carmichael,  3  Litt. 
(Ky.)  473. 

"United  States  ».  Turner,  54  Fed.  Rep.  338;  Bagnell  «.  Broderick,  13  Pet. 
(U.  S.)  436,  450.     Compare  Carman  v.  Johnson,  39  Mo.  94;  Forbes  v.  Hall,  34 
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So  a  patent  for  public  lands  is  the  highest  evidence  of  title, 
and  in  a  court  of  law  is,  of  itself,  evidence  of  the  due  per- 
formance of  every  prerequisite  to  its  issuance;  it  cannot  be 
impeached  except  for  fraud  or  mistake." 

Congress  has  been  invested  exclusively  with  the  power  to 
declare  the  dignity  and  effect  of  title  emanating  from  the 
United  States  in  respect  to  the  public  domain;  and  the  whole 
legislation  of  the  government  in  reference  to  it,  declares  a 
patent  the  superior  and  conclusive  evidence  of  legal  title. 
Doubtless  an  absolute  paramount  legal  title  may  in  regard 
to  lands  of  which  the  government  is  the  owner,  be  trans- 
ferred by  act  of  Congress.  A  title  derived  from  legislative 
grant  reposes  upon  the  same  foundation  on  which  rests  the 
validity  of  patents  and  titles  acquired  under  them.  In 
general,  a  patent  is  the  instrument  employed  for  a  transfer 
of  the  title  of  the  government  to  the  public  lands.  Until 
the  issuance  of  a  patent  the  fee  is  held  to  be  in  the  govern- 
ment, afterwards  in  the  grantee." 

§  1236.  Conclusion  of  the  Acts  of  the  Officers. — By 
act  of  Congress  disputes  and  conflicting  claims  to  public 
lands  shall  be  settled  by  the  land  commissioners  and  regis- 
ters, whose  acts  are  judicial  and  subject  to  appeal.  A  court 
of  equity  will  look  into  the  proceedings  before  the  register 
and  receiver,  and  even  into  those  of  the  land  ofl&ce  or  other 
office,  where  the  right  of  property  of  a  party  is  involved, 
and  correct  errors  of  law  or  fact  to  his  prejudice.  The  pro- 
ceedings are  ex  parte  and  summary  before  these  officers 
and  no  notice  is  contemplated  or  provided  for  by  the  pre- 
emption laws  as  to  parties  holding  adverse  interests,  nor  do 
they  contemplate  a  litigation  of  a  right  between  the  appli- 
cant for  a  pre-emption  claim  with  a  third  party.  If  a  com- 
pliance with  the  conditions  is  shown  to  the  satisfaction  of 
the  officer  the  patent  is  granted.' 

111.  167;  Cavender  n.  Smith,  8  Iowa,  360;  Goodlet  v.  Smithson,  5  Port.  (Ala.) 
243;  Sweatt  «.  Corcoran,  37  Miss.  516;  Waterman  v.  Smith,  13  Cal.  419. 

'  Sweatt  «.  Corcoran,  87  Miss.  513;  Harris  v.  McKissack,  34  Miss.  464;  Bag- 
nell  V.  Broderick,  13  Pet.  (U.  S.)  436;  Maxey  v.  O'Connor,  23  Tex.  238. 

"BagnellD.  Broderick,  13  Pet.  (U.  S.)  436,  450;  Fenn  v.  Holme    21  How 
(U.S.)  481. 

'Puget  Mill  Co.  V.  Brown,  54  Fed.  Rep.  987;  States.  Bachelder,  1  Wall. 


1270      TRANSFER   AND   SUCCESSION   OF   ESTATES.       [§§  1237-1238 

§  1237.  Homestead  Entry. — A  homestead  entry  operates 
as  an  appropriation  of  the  land  covered  by  it,  and  segre- 
gates this  tract  from  the  mass  of  the  public  domain.-'  Such 
homesteader  has  no  legal  title  before  final  proof,  but  has  an 
immediate  equitable  title  and  the  exclusive  right  of  posses- 
sion until  forfeiture  by  failure  to  carry  out  the  terms  of  the 
entry."  He  has  no  legal  estate  in  such  premises  until  he 
has  complied  with  all  the  conditions.'  Hence,  if  the  entry- 
man  has  failed  to  comply  with  the  conditions  to  vest  the 
land  in  him,  and  having  subsequently  cancelled  his  entry 
he  wiU  have  no  title  equitable  or  legal.* 

And  a  tenant  in  common  cannot  acquire  a  right  of  home- 
stead to  government  land  of  which  he  is  in  possession  for 
himself  and  for  his  co-tenant. ' 

§  1238.  Pre-emption.  —  The  general  government  has 
made  suitable  law  so  that  a  person  may  pre-empt  a  quar- 
ter section  of  land,  one  hundred  and  sixty  acres.  But 
before  the  title  will  pa:ss  the  law  must  be  fully  observed 
and  its  provisions  carefully  fulfilled.  A  certificate  must 
be  received  by  the  pre-emptor  for  himself  and  not  for  a 
third  person.  So,  a  certificate  of  payment,  issued  to  a 
pre-emptor  of  public  lands,  may  be  cancelled  by  the  proper 
officer  of  the  land  office  when  it  is  found  that  the  entry 
was  made  for  the  benefit  of  a  third  person  and  was, 
therefore,  fraudulent  and  void.'  And  the  pre-emptor  can 
abandon  his  claim.  Thus,  where  he  has  made  the  entry 
and  then,  within  a  short  time,  left  it  and  never  returned, 

(U.  S.)  109,  115;  Lindsey  ».  Hawes,  2  Black  (U.  S.),  554;  Lytle  v.  State,  22  How. 
(U.  S.)  193;  Barnard  v.  Ashley,  18  How.  (U.  S.)  43.  See,  also,  Yosemite  Val- 
ley Case,  15  Wall.  (U.  S.)  77;  United  States  s.  Braddock,  50  Fed.  Rep.  668; 
Grant  v.  Oliver,  91  Cal.  158;  Keane  v.  Brygger,  3  Wash.  St.  338;  Weeks  v. 
Railroad  Co.,  78  Wis.  501;  Hardin  v.  Jordan,  140  U.  S.  371;  Ard  ■».  Pratt,  43 
Kans.  419;  Ferry  v.  Street,  4  Utah,  531. 

'  United  States  v.  Turner,  54  Fed.  Rep.  228. 

'United  States  v.  Turner,  54  Fed.  Rep.  228-. 

'Newkirks.  Marshall,  35  Kans.  77;  Thrift  «.  Delaney,  69  Cal.  188;  Cole- 
man V.  McCormick,  37  Minn.  179. 

"Lovell  V.  Wall,  31  Fla.  73.  See,  also,  Hamilton  v.  Railroad  Co.,  2  Idaho, 
898. 

'  Reinhart  «.  Bradshaw,  19  Nev.  255. 

•  American  Mort.  Co.  ®.  Hopper,  56  Fed.  Rep.  67;  United  States  v.  Steener- 
son,  50  Fed.  Rep.  504;  In  re  Groome's  Estate,  94  Cal.  69. 
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he  will  be  considered  to  have  abandoned  his  pre-emption 
right  at  the  time  of  leaving  the  land. ' 

Formerly,  if  the  pre  emptor  died  before  the  completion 
of  his  entry,  his  interest  or  equitable  right  went  back  to 
the  government;  but  now,  under  the  statute,  such  title 
goes  to  his  heirs,"  who  take  as  purchasers  from  the  gov- 
ernment." 

§  1239.  Receivee's  Certificate  Carries  an  Inchoate 
Title. — A  person  holding  a  receiver's  receipt  for  the  pur- 
chase money  of  the  land  has  a  marketable  title  superior 
to  aU  except  a  patentee's.'  Land  thus  entered  by  pre- 
emption has  always  been  held  to  be  the  subject  of  contract 
and  sale,  and  the  receipt  of  the  money  and  the  issuance  of 
the  certificate  have  universally  been  held  to  be  such  segre- 
gation of  the  land  from  the  public  domain  as  to  entitle  the 
party  to  his  patent  and  warrant  legal  proceedings  for  the 
purpose  of  procuring  it. " 

§  1240.  Contract  to  Sell  Homestead  Before  Vesting 
OF  Title. — A  contract  by  a  homesteader  to  convey  his  prem- 
ises when  he  shall  acquire  title  from  the  United  States,  is 
against  public  policy  and  void  and  cannot  be  enforced, 
though  a  valuable  consideration  may  have  passed  to  the 
homesteader  from  the  third  party."  But  a  homesteader 
may  grant  a  right  of  way  to  a  railroad,  even  before  final 
proof,  provided  no  damage  is  done  to  the  freehold.' 

§  1241.  Final  Certificate  is  not  a  Conveyance. — The 
final  certificate  or  receipt  acknowledging  payment  in  full, 
and  signed  by  the  officers  of  the.  local  land  office,  is  not,  in 

'  Northern  Pacific  R.  R.  v.  Amacker,  53  Fed.  Rep.  48. 

'Bernier  v.  Bernier,  147  U.  S.  243. 

'  Hershberger  v.  Blewett,  55  Fed.  Rep.  170. 

*  Godding  v.  Declier,  3  Colo.  App.  198. 

'Carroll  v.  SaEEord,  3  How.  (U.  S.)  441;  DeflEeback  v.  Hawke,  115  U.  S. 
392;  Simmons  v.  Wagner,  101  U.  S.  360;  Myers  v.  Croft,  13  Wall.  (U.  S.)  391; 
Gregory  v.  Kenyon,  3i  Nebr.  640. 

'Anderson  v.  Carkins,  13)  U.  S.  483;  Mellison  v.  Allen,  30  Kans.  383; 
Weeks  v.  White,  41  Kans.  569;  Cox  v.  Donnelly,  34  Ark.  763;  Nichols  c. 
Council,  51  Ark.  26;  Dawson  v.  Merrille,  2  Nebr.  119;  Oaks  v.  Heaton,  44 
Iowa,  116;  McOrillis  v.  Copp,  31  Fla.  100. 

'  United  States  v.  Turner,  54  Fed.  Rep.  328. 
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terms,  nor  in  legal  efifect,  a  conveyance  of  the  land.  It  is 
merely  evidence  on  behalf  of  the  party  to  whom  it  is  issued. 
In  a  contest  involving  the  title  to  land,  wherein  a  person 
claims  adversely  to  the  United  States,  it  is  open  to  such 
claimant,  notwithstanding  the  legal  title  remains  in  the 
United  States,  to  prove  that  by  performance  on  his  part  of 
the  requisite  acts  he  has  become  the  equitable  owner  of  the 
land,  and  that  the  United  States  holds  the  legal  title  in 
trust  for  him;  but  as  the  claimant  in  such  case  has  not  re- 
ceived a  patent  or  formal  conveyance,  and  has  not  become 
possessed  of  the  legal  title,  he  is  required  to  show  perform- 
ance on  his  part  of  the  acts  which,  when  done,  entitle  him, 
under  the  law,  to  demand  a  patent  of  the  land.  If  the 
claimant  can  sustain  this  allegation  he  must  succeed.' 
The  interest  vested  in  a  pre-emptor  who  has  made  his  pay- 
ment and  received  the  certificate  is  merely  an  equitable 
one,  and  a  purchaser  from  him  before  a  patent  issues  can- 
not claim  to  be  protected  as  a  hona  fide  purchaser  from 
cancellation  of  the  certificate,  on  the  ground  that  it  is 
fraudulent  and  void  under  the  statute."  Because  fraud 
vitiates  every  transaction  based  thereon,  and  will  destroy 
any  asserted  title  to  property,  no  matter  in  what  form  the 
evidence  of  such  title  may  exist." 

§  1242.  Vested  Right  to  a  Patent. — When  lands  have 
been  once  sold  they  are  no  longer  subject  to  entry,  and  a 
subsequent  sale  and  grant  of  the  same  land  to  another  per- 
son is  absolutely  void  so  long  as  the  first  sale  continues  in 
force.  So  where  the  right  to  a  patent  has  once  become 
vested  in  a  purchaser  of  public  lands,  it  is  equivalent,  so 
far  as  the  government  is  concerned,  to  a  patent  actually 
issued."  Likewise  where  public  lands  have  been  surveyed 
and  placed  in  the  market,  or  otherwise  opened  to  private 
acquisition,  a  person  who  complies  with  all  the  requisites 

'  United  States  v.  Steenerson,  50  Fed.  Rep.  504. 

'  U.  8.  Rev.  Stat.  sect.  2263;  American  Mort.  Co.  v.  Hopper,  56  Fed.  Rep. 
67.  Compare  Smith  ®.  Ewing,  23  Fed.  Rep.  741;  Wilson b.  Fine,  40  Fed.  Rep. 
52;  Brill  v.  Stiles,  35  111.  309. 

'  The  Amistad,  15  Pet.  (U.  8.)  518;  League  v.  De  Young,  11  How.  (U.  S.) 
185. 

*  Simmons  v.  Wagner,  101  U.  S.  260. 
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necessary  to  entitle  him  to  a  patent  in  a  particular  tract  is 
to  be  regarded  as  the  equitable  owner  thereof,  and  the  land 
is  no  longer  open  to  location;  because  the  public  faith  has 
become  pledged  to  such  person,  and  any  subsequent  grant 
of  the  same  land  to  another  party  is  void  unless  the  first 
location  or  entry  be  vacated  and  set  aside  for  just  cause." 
Where  the  receiver  and  the  register  hear  the  application  of 
a  party  to  enter  lands,  decide  in  his  favor,  receive  his  money 
and  give  him  a  certificate,  the  applicant  has  a  vested  right 
to  a  patent  and  it  can  only  be  divested  according  to  law." 

After  the  patent  has  been  signed,  sealed,  and  delivered 
the  power  of  the  land  department  ceases,  and  then  courts 
of  equity  wiU  not  relieve  unless  there  has  been  fraud  or 
mistake  or  misconstruction  of  the  law  in  the  case.  The 
action  of  the  proper  ofiScers  of  the  land  department  in  the 
decisions  of  all  questions  of  fact  is  not  subject  to  review  by 
the  courts."  But  it  is  the  compliance  with  the  law,  and  not 
the  possession  of  the  certificate  that  gives  the  right  to  a 
patent.* 

§  1243.  Courts'  Supervision  op  the  Land  Department. 
— The  courts  have  no  supervisory  power  over  the  action  of 
the  numerous  officers  of  the  land  department  on  mere 
questions  of  fact  presented  for  their  determination.  It  is 
only  where  those  officers  have  misconstrued  the  law  appli- 
cable to  the  case,  as  established  before  the  department, 
and  thus  have  denied  to  parties  rights  which,  upon  a  cor- 
rect construction,  would  have  been  conceded  to  them,  or 
where  misrepresentations  and  fraud  have  been  practiced, 
necessarily  affecting  their  judgment,  that  the  court  can,  in 
a  proper  proceeding,  interfere,  and  refuse  to  give  effect  to 
their  action.'  The  land  department  has  authority  in  the 
cases  of  fraud  to  cancel  entries  as  the  exercise  of  a  juris- 
diction that  has  been  continuously  exercised  for  nearly 
three  quarters  of  a  century,  recognized  by  Congress,  and 

>  Wirth  ».  Banson,  98  U.  8.  118. 
5  Johnson  ».  Towsley,  13  Wall.  (U.  8.)  73. 
« Moore  v.  Robbins,  96  U.  8.  538. 
*  Yosemite  Valley  Case,  15  "Wall.  (U.  8.)  77. 

» Steel  V.  Refining  Co.,  106  U.  8.  447;  Quinby  v.  Conlan,  104  U  8  420- 
Lee  V.  Johnson,  116  U.  8.  48.  •    •       . 

160 


1274  TRANSFER  AKD  SUCCESSION   OF   ESTATES.  [§  1244 

its  rightful  existence  abundantly  adjudged  by  the  supreme 
court  of  the  United  States.'  Hence,  a  court  cannot  de- 
cree against  a  patentee  upon  a  mere  register's  receipt, 
issued  prior  to  the  entry  upon  which  the  patent  issued. 
Because  a  patent  is  the  highest  evidence  of  title,  until  it  is 
annulled  or  set  aside  by  some  judicial  tribunal  on  account 
of  fraud  or  other  cause  recognizable  in  a  court  of  equity.* 
The  title  passes  in  every  instance  where,  under  the  de- 
cisions of  the  officers  having  authority  in  the  matter,  a 
conveyance,  generally  called  a  patent  has  been  signed  by 
the  president,  and  sealed  and  delivered  to  and  accepted  by 
the  grantee,  or  patentee. '  The  proper  officers  of  the  land 
department  have  the  undoubted  right  to  cancel  an  entry 
made  upon  false  testimony;  an  authority  so  exclusive  that 
what  is  done  under  it  in  the  decision  of  questions  of  fact, 
cannot  be  questioned  anywhere  else,  unless  such  tribunal 
has  been  prevented  by  some  fraud  practiced  from  fairly 
trying  the  question.* 

§  1244.  Subsequent  Purchaser. — A  purchaser  can  ac- 
quire from  the  entryman  no  greater  estate  or  right  than 
the  entryman  possessed.  The  United  States  statute  pro- 
vides that  all  grants  or  conveyances  by  an  entryman  who 
has  sworn  falsely  in  respect  to  the  matters,  except  4n  the 
hands  of  a  honafide  purchaser  for  a  valuable  consideration, 
shall  be  null  and  void.  But  it  must  be  remembered  that 
the  protection  of  a  honafide  purchaser  relates  to  the  legal 
title,  or  at  least  to  such  a  right  as  is  completely  determined. 
So  long  as  something  remains  to  be  done  affecting  the 
right,  those  purchasing  it  do  so  at  their  peril. '  The  pur  • 
chaser  from  the  pre-emptioner  takes  by  his  final  proofs  and 
payment  and  his  certificate  of  purchase  only  a  right  to  a 
patent  for  the  public  lands  in  case  the  facts  shall  be  found 
by  the  general  land  office,  and  the  interior  department 
upon  appeal,  to  warrant  the  issuance  of  it.      Whatever 

'  Smith  V.  Custer,  8  Dec.  Dep.  Int.  269,  by  Secretary  Vilas;  Bohall  c.  Dilla, 
114  U.  8.  47.     See,  also,  Cornelius  «.  Kessel,  128  U.  8.  456;  58  Wis.  238. 
2  United  States  v.  Stone,  2  Wall.  (U.  8.)  5'35. 
"Moore  v.  Bobbins,  96  U.  8.  538. 
*  American  Mort.  Co.  ».  Hopper,  56  Fed.  Rep.  67. 
'  Smith  V.  Custer,  8  Dec.  D.  I.  269,  by  Vilas;  Swigart  s.Walker,  49Kans.  100. 
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claim  to  a  patent  he  possesses  by  virtue  of  his  payment  and 
certificate  is  dependent  upon  the  further  action  of  the 
department,  and  its  future  finding  of  the  existence  of  the 
conditions,  and  his  comphance  in  fact  with  the  prerequi- 
sites prescribed  by  law  to  the  rightful  acquisition  of  the 
public  lands  he  claims. 

The  doctrine  of  bona  fide  purchaser  is  not  applied  to  pro- 
tect an  equity,  but  to  protect  the  legal  title  against  a  prior 
equity,  by  uniting  with  such  legal  title  an  equity  arising 
from  the,  payment  of  money  and  securing  the  conveyance 
without  notice,  and  a  clear  conscience.'  And  this  is  the 
doctrine  of  all  the  authorities  that  the  protection  of  a  bona 
fide  purchaser  does  not  extend  to  the  purchaser  of  equit- 
able interests.  This  doctrine  includes  purchasers  under 
pre-emption  certificates."  And  it  is  very  evident  and 
reasonable  that  good  faith  of  the  purchaser  cannot  create  a 
title  where  none  exists.' 

The  doctrine  of  bona  fide  purchaser  is  a  matter  of  con- 
science. If  the  purchaser  has  acted  with  common  honesty 
and  prudence,  he  is  entitled  to  protection,  but  not  other- 
wise. Thus,  where  Congress,  by  grant,  conveys  lands  to  a 
State,  to  be  used  in  constructing  military  wagon  roads;  and 
the  granting  act  constitutes  the  governor  of  the  State  a 
special  tribunal  to  determine  when  the  roads  are  completed 
according  to  the  requirements  of  the  grant,  and  provides 
that,  when  the  roads  are  shown  by  the  certificate  of  the 
governor  to  be  completed,  patents  might  issue,  and  the 
governor  has  certified  the  completion  of  the  roads  in 
accordance  with  the  requirements  of  the  act,  purchasers 
have  then  a  good  right  to  rely  upon  these  certificates  from 
the  governor.  Because  it  is  familiar  law,  that  when  jurisdic- 
tion is  delegated  to  any  officer  or  tribunal,  his  or  its  deter- 
mination is  conclusive;*  and  so  when  the  purchasers  knew 

'  Boone  «.  Chiles,  10  Pet.  (U.  S.)  211. 

'Root  V.  Shields,  1  Woolw.  C.  C.  311;  Shoufe  v.  Griffiths,  4  Wash.  St.  161; 
United  States  v.  Johnson,  5  Dec.  Dep.  Int.  442;  Randall  «.  Edert,  7  Minn. 
450.  Compare  Smiths.  Ewing,  33  Fed.  Rep.  741;  Wilson  v.  Fine,  40  Fed, 
Rep.  53;  Brill  v.  Stiles,  35  Ilf.  309. 

'Dodge  ».  Briggs,  27  Fed.  Rep.  160. 

^Unitec^  States  «.  California,  etc.  Land  Co.,  148  U.  8.  31;  United  States  v. 
Dalles  Military  Road  Co.,  148  U.  S.  49. 
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that  such  determination  was  committed  by  the  statute  to 
the  governor  of  the  State,  and  knew  of  his  adjudication 
upon  the  question,  they  may  rely  upon  it.  But  if  the  pur- 
chasers had  bought  before  the  governor  had  finally  passed 
upon  the  facts  of  the  seasonable  construction  of  the  roads, 
and  the  rights  of  the  grantees  under  that  act,  and  the 
governor  had  subsequently  decided  against  such  construc- 
tion, then  the  purchasers  would  have  no  protection.  The 
purchasers  must  know  that  the  decision  under  which  they 
buy  is  a  finality,  otherwise  they  take  at  their  peril. 

A  deed  of  a  pre-emptor  made  after  he  has  acquired  the 
right  to  convey  land,  is  not  invalid  by  reason  of  the  fact 
that  it  was  executed  in  pursuance  of  an  agreement  which 
was  prohibited  and  void  at  the  time  it  was  made."  And 
the  question  of  the  forfeiture  of  a  pre-emptor's  title  can 
only  be  raised  by  the  government.' 

§  1245.  A  Patent  is  a  Title  by  Eecord.  —  After  a 
patent  has  been  issued  and  recorded  as  provided  by  law, 
it  is  then  title  by  record  and  notice  to  the  world.  It  is 
settled  law  that  title  by  patent  from  the  United  States  is 
title  by  record,  and  the  delivery  of  the  instrument  to  the 
patentee  is  not,  as  in  an  ordinary  conveyance  by  a  private 
person,  essential  to  pass  title."  And  a  patent  is  not  void 
merely  because  it  excludes  prior  grants  without  identifying 
or  describing  them.  It  is  only  where  such  patent  is  indefi- 
nite, both  as  to  the  exterior  boundary  and  the  exclusions, 
that  it  is  void  for  uncertainty."  And  if  the  patentee  is  not 
definitely  described,  if  he  can  be  ascertained  and  identified 
by  extrinsic  evidence,  the  patent  will  be  valid. ' 

A  withdrawal  of  certain  government  lands  from  settle- 
ment does  not  affect  the  title  to  one  who  has  received  a 

'  McMillen  v.  Gerstle,  19  Colo.  98. 

'McMlllen  «.  Gerstle,  19  Colo.  98;  Turner  v.  Donnelly,  70  Cal.  597;  Snow 
«.  Flannery,  10  Iowa,  318;  Larison  v.  "Wilbur,  1  N.  Dak.  284. 

2  United  States  «.  Schurz,  103  U.  S.  378;  Donner  «.  Palmer,  31  Cal.  nU: 
Chipley  ».  Farris,  45  Cal.  539;  Miller  «.  Ellis,  51  Cal.  73;  Cruz  v.  Martinez,  53 
Cal.  339;  Eltzroth  ».  Kyan,  89  Cal.  135;  Hedrick  v.  Stohl,  105  Mo.  43;  Ham- 
mond v.  Johnston,  93  Mo.  230. 

*  Hall  V.  Martin,  89  Ky.  9. 

»  Payne  v.  Mathis,  93  Ala.  585. 
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patent  for  sale  of  such  lands  before  the  withdrawal,  since, 
after  issue  of  the  patent,  the  government  has  no  further 
title  to  the  land  included  therein.' 

§  1246.  Legislative  Grants.  —  The  operative  words 
"  the  State  does  hereby  grant,"  import  a  grant  in  prcesenti, 
and  confer  an  immediate  estate,  unless  there  be  other 
clauses  restraining  the  operation  of  the  words  of  present 
grant,'  because  these  words  must  be  taken  in  their  usual 
legal  sense,  which  imports  an  immediate  transfer  of  title. 
If  there  be  conditions  subsequent  annexed  to  such  grant, 
no  one  but  the  State  or  its  representatives  can  take  advan- 
tage of  a  forfeiture  arising  from  a  failure  to  perform  such 
conditions.' 

Thus,  a  statute  declaring  that  the  State  "does  hereby 
grant "  to  a  city,  in  fee  simple,  a  certain  defined  tract  of 
land  under  tide-water,  passes  the  title  in  prcesenti  without 
acceptance  on  the  part  of  the  city.*  The  grant  requires  no 
acceptance  by  such  a  city,  because  the  legislature  is  deal- 
ing with  a  municipaUty  with  respect  to  a  matter  relating 
to  mimicipal  affairs,  which  it  cannot  decline. '  Of  course, 
where  the  State  makes  a  grant  of  lands  to  a  city,  accept- 
ance, payment  of  a  consideration,  expenditures  of  money 
in  appropriating  the  lands  to  the  designated  use,  are  cir- 
cumstances entering  into  the  power  of  the  State  to  resume 
the  grant,  but  are  not  conditions  precedent  to  the  con- 
summation of  the  grant,  unless  expressly  made  so  by 
its  terms.  And  so  when  the  legislative  act  confers  upon 
the  owners  of  land  adjacent  to  a  public  basin  privileges 
analogous  to   the   privileges  of   riparian   owners   in  the 

public  waters  of  the  State,  they  will  abide  in  the  land- 

• 

'  Knudsen  v.  Oraanson  (Utah),  37  Pac.  Eep.  250. 

'Railway  Co.  v.  Smith,  9  Wall.  (U.  S.)  95;  Glasgow  v.  Hortiz,  1  Black.  (U.  S.) 
595;  Leavenworth  Railroad  Co.  ».  United  States,  93  U.  S.  741;  Schulenberg 
V.  Harriman,  21  Wall.  (U.  S.)  44,  62;  Easton  and  Amboy  R.  R.  Co.  v.  Railroad 
Co.,  52  N.  J.  L.  267. 

3  Railroad  Co.  v.  Smith,  9  Wall.  (U.  S.)  95;  Schulenberg  v.  Harriman,  21 
"Wall.  (U.  S.)  44. 

^Jersey  City  v.  American  Dock  and  Imp.  Co.,  54  N.  J.  L.  215;  Easton  and 
Amboy  R.  R.  Co.  ■».  Railroad  Co.,  52  N.  J.  L.  367. 

'Cooley's  Const.  Lim.  (5th  ed.)204,  383,  283;  1  Dill.  Mun.  Corp.  28;  State®. 
Commissioners,  42  N.  J.  L.  6  8. 
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owners  until  revoked  by  the  State,  and  be  a  legal  right, 
for  the  violation  of  which  an  action  wiU  lie."  But  a 
grant  by  the  sovereign  power  of  some  prerogative  right 
to  a  citizen,  to  be  held  by  him  as  private  property,  is  to 
be  construed  strictly;  an  intent  to  part  with  any  pre- 
rogative, or  any  portion  of  the  pubhc  domain,  will  not  be 
presumed  in  the  absence  of  clear  and  express  words  denot- 
ing such  intent."  A  grant  bounded  by  a  navigable  river, 
does  not  extend  beyond  high-water  mark.'  And  the  bur- 
den of  proof  is  upon  those  who  claim  below  high-water 
mark;  and  even  a  private  grant,  which  includes  an  arm  of 
the  sea  with  all  islands,  ponds,  ways,  waters,  water  courses, 
havens  and  ports,  is  insufficient  at  common  law  to  convey 
the  soil  between  high  and  low- water  mark.' 

§  1247.  Grants  by  the  Government  of  Tide-Lands. — 
In  grants  by  the  government  of  lands  on  tide-water,  it  is 
settled  that  they  only  extend  to  high-water  mark,  and  the 
title  to  the  shore  and  lands  under  water,  in  front  of  lands  so 
granted  inures  to  the  State  within  which  they  are  situated, 
if  the  State  has  been  organized  and  established.  Such  title 
to  shores  and  land  under  water  is  regarded  as  incidental  to 
the  sovereignty  of  the  State,  a  portion  of  the  royalties  be- 
longing thereunto  and  held  in  trust  for  the  public  purposes 
of  navigation  and  fishery,  and  cannot  be  retained  or  granted 
out  to  individuals  by  the  United  States. ' 

When  a  State  is  admitted  into  the  Union,  it  becomes  the 
owner  of  the  tide  lands,  not  as  a  grantee  of  the  United 
States,  but  by  virtue  of  its  sovereignty;  and,  hence,  the 
State  has  the  right  to  dispose  of  such  tide-lands  under  the 
provisions  of  its  statutes  providing  for  their  sale,  but  the 
grantee  takes  them  subject  only  to  the  paramount  right  of 
navigation  existing  in  favor  of  the  public.     This  doctrine 

■  Easton  and  Amboy  R.  R.  Co.  v.  Railroad  Co.,  53  N.  J.  L.  367. 

»De  Lancey  v.  Piepgras,  138  N.  T.  26. 

3  Roe  V.  Strong,  107  N.  T.  358;  Trustees  v.  Strong,  60  N.  T.  56. 

■*  East  Haven  i>.  Hemingway,  7  Conn.  186,  300;  Commonwealth  v.  Roxbury, 
9  Gray  (Mass.),  457,  478,  493;  Jackson  v.  Porter,  1  Paine,  C.  C.  457;  Middle- 
ton  V.  Sage,  8  Conn.  331. 

'Pollard  V.  Hagan,  3  How.  (U.  B.)  213;  Goodtitle  «.  Kibbe,  9  How.  (IT.  S  ) 
471;  Weber  v.  Commissioners,  18  Wall.  (U.  S.)  57;  Hardin  e.  Jordan,  140 
U.  S.  371. 
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is  based  on  the  idea  that  the  State  has  a  jus  privatum  in 
the  tide-lands  distinguishable  from  fhe  jus  publicum,  which 
it  may  convey  so  as  to  transfer  private  interests  therein ; 
hence,  the  phrase,  by  virtue  of  its  sovereignty,  is  not  in- 
tended to  preclude  any  private  use  by  the  State's  grantee 
which  does  not  interfere  with  the  public  rights.  So  a  patent 
from  the  United  States  confers  on  the  patentee  no  right  to 
the  tide-lands  lying  between  high  and  low- water  mark.' 

This  doctrine  was  handed  down  from  the  earliest  times  in 
England.  There  the  law  vested  the  title  to,  and  the  control 
over  the  navigable  waters  therein  in  the  Crown  and  parlia- 
ment. A  distinction  was  made  between  the  mere  owner- 
ship of  the  soil  and  the  control  over  it  for  pubhc  purposes. 
The  ownership  of  the  soil  analogous  to  the  ownership  of 
dry  land  was  regarded  as  jus  privatum,,  and  was  vested  in 
the  crown;  the  right  to  use  and  control  both  the  land  and 
the  water  was  deemed  a  jus  publicum,  and  was  vested  in 
parliament.  Hence,  the  crown  could  only  convey  the  soil 
under  water  so  as  to  give  private  rights  therein,  but  the 
dominion  and  control  over  the  waters,  in  the  interest  of 
commerce  and  navigation,  for  the  benefit  of  all  the  sub- 
jects of  the  kingdom,  could  be  exercised  only  by  parliament. 
In  the  United  States,  the  State  has  succeeded  to  all  the  rights 
of  both  crown  and  parliament  in  the  navigable  waters  and 
the  soil  under  them,  and  in  this  country  the  jus  privatum 
and  the  jus  publicum  are  both  vested  in  the  State.' 

A  grant  from  the  sovereign  of  land  bounded  by  the  sea, 
or  by  any  navigable  tide-water,  does  not  pass  any  title  be- 
low high-water  mark  unless  either  the  language  of  the 
grant,  or  long  usage  under  it,  clearly  indicates  that  such  was 
the  intention. ' 

§  1248.  Eights  of  the  States. — The  rights  of  the  up- 
land owner  are  matters  of  legislation  and  usage  of  the  sev- 
eral States.     In  the  absence  of  legislation  and  usage  in  the 

'Parker  v.  Taylor,  7  Oreg.  446;  Bowlby  v.  Shively,  22  Oreg.  410;  Hogg  v. 
Davis,  32  Oreg.  428;  Hoboken  ».  Railroad  Co.,  124  U.  S.  656. 

'  Langdon  ».  Mayor,  93  N.  Y.  155;  Bowlby  v.  Shively,  22  Oreg.  410. 

^Hargrave's  Law  Tracts,  17,  18,  27;  Somerset  v.  Fogwell,  5  Barn.  &Cr.  875, 
885;  8  Dowl.  &  R.  747,  755;  Smith  v.  Stair,  6  Bell  App.  Cas.  487;  United 
States  v.  Pacheco,  2  Wall.  (U.  S.)  587. 
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several  States,  the  common  law  will  govern  the  rights  of 
the  riparian  owner,  and  by  that  law  the  title  to  the  tide- 
lands  is  in  the  States.'  Such  title  being  in  the  State,  the 
lands  are  subject  to  State  regulation  and  control,  under 
the  conditions,  however,  of  not  interfering  with  the  regu- 
lations which  may  be  made  by  Congress  with  regard  to 
public  navigation  and  commerce.  The  State  may  even  dis- 
pose of  the  usufruct  of  such  lands,  as  is  frequently  done 
by  leasing  oyster  beds  in  them  and  granting  fisheries  in 
particular  localities;  also,  by  reclamation  of  submerged 
flats  and  erections  of  wharves  and  piers  and  other  adven- 
titious aids  to  commerce.  Sometimes  large  areas  so  re- 
claimed are  occupied  by  cities,  and  are  put  to  other  public 
or  private  uses,  State  control  and  ownership  therein  being 
supreme,  subject  only  to  the  paramount  authority  of  Con- 
gress in  making  regulations  of  commerce,  and  in  subject- 
ing the  lands  to  the  necessities  and  uses  of  commerce."  In 
the  United  States  the  rule  as  to  tide-lands  has  been  ex- 
tended to  the  great  lakes,  which  are  treated  as  inland  seas, 
and  also  in  some  of  the  States,  to  navigable  rivers,  as  the 
Mississippi,  the  Missouri,  the  Ohio,  and  in  Pennsylvania, 
Virginia,  North  Carolina,  and  the  new  States,  to  all  perma- 
nent and  navigable  rivers  in  the  State;  but  it  depends  oil 
the  law  of  each  State  to  what  waters  and  to  what  extent 
this  prerogative  of  the  State  over  the  lands  under  water 
shall  be  exercised,  and  if  the  State  chooses  to  resign  to  the 
riparian  proprietors  rights  which  properly  belong  to  it  in 
its  sovereign  capacity,  it  is  not  for  others  to  raise  ob- 
jections.' 

By  some  of  the  colonial  grants  the  colonial  governments 
were  established  over  a  vast  extent  of  territory  bordering 

>  Stevens  v.  Patterson,  etc.  R.  R.  Co.,  34  N.  J.  L.  532;  Hoboken  v.  Railroad 
Co.,  124  U.  S.  656;  Weber  ii.  Commissioners,  18  Wall.  (U.  S.)  65;  State  «. 
Prosser,  3  Wash.  St.  530;  4  Wash.  St.  816. 

^Den  V.  Jersey  Co.,  15  How.  (U.  S.)  436;  Manchester  v.  Massachusetts,  ISO' 
U  S  340;  Smith  v.  Maryland,  18  How.  (U.  S.)  71;  McCready  v.  Virginia, 
94  U.  S.  391;  Martin  ».  Waddell,  16  Pet.  (U.  8.)  367. 

» Barney  v.  Keokuk,  94  U.  S.  334;  Easton  and  Amboy  R.  R.  Co.  v.  Rail- 
road Co.,  53  N.  J.  L.  367;  Stevens  e.  Paterson,  etc.  R.  R.  Co.,  34  N.  J.  L.  533, 
553;  Jersey  City  v.  American  Dock  and  Imp.  Co.,  54  N.  J.  L.  215;  Bowlby 
V.  Shively.  23  Oreg.  410;  BeLancey  v.  Piepgras,  138  N.  Y.  36. 
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upon  the  sea  coast.  Under  such  grant  the  patentee  be- 
came vested  with  the  title  to  the  lands  under  water,  not, 
however,  in  his  private  right,  but  as  a  representative  of 
the  Crown,  and  as  a  part  of  the  royal  prerogative,  or  jura 
regalia,  which  it  was  presumed  he  would  administer  for 
the  public  good.  While  these  colonial  charters  were  in 
the  nature  of  grants,  and  were  conferred  by  the  king  as 
proprietor,  yet  as  they  respectively  created  governments, 
they  were  not  construed  as  the  king's  other  grants  were, 
that  is,  as  excluding  adjacent  waters,  but  as  including 
them,  and  thus  the  government  of  the  respective  colonies 
had  ample  authority  to  alter  the  established  law  with  re- 
gard to  their  tide  waters,  or  to  grant  an  exclusive  property 
therein,  at  their  discretion.'  The  different  rule  of  con- 
struction to  be  applied  in  the  two  classes  of  cases  must  be 
observed." 

§1249.  Forfeiture  of  Public  Grant. — Grants  are  made 
by  the  sovereignty  oftentimes  upon  condition,  and  if  the 
condition  is  not  fulfilled  the  State  may  declare  forfeiture 
and  repossess  the  lands.  But  a  mere  assertion  by  the  legis- 
lature of  a  forfeiture  for  condition  broken  will  not  conclude 
the  patentee,  or  those  in  privity  of  estate  with  him,  from 
showing  that  he  has  not  forfeited  the  estate  and  is  not  in 
default.  But  this  defense  cannot  be  available  to  a  stranger 
to  the  title.  It  will  be  presumed  that  the  sovereignty  did 
not  act  without  knowledge  or  proof  of  the  existence  of  a 
cause  of  forfeiture,  and  until  overthrown,  this  presumption 
will  be  sufficient  to  support  its  action.'  The  State,  in  case 
of  forfeiture,  is  not  restricted  in  the  election  of  remedies. 
The  mode  in  which  it  may  be  done  is  subject  to  the  legisla- 
tive will.  It  may  be  the  result  of  an  authorized  judicial 
investigation,  or  by  taking  possession  directly  under  the 
authority  of  the  government,  without  any  preliminary  pro- 
ceeding. A  legislative  act  directing  the  appi'opriation  of 
the  land,  or  that  it  be  offered  for  sale  or  settlement,  or  any 
other  legislative  assertion  of  ownership,  is  the  equivalent 

'Martin  v.  Waddell,  16  Pet.  (U.  S.)  369;  Angell  on  Tide  Wat.  37,  38. 
"Martin  v.  Waddell,  16  Pet.  (U.  S.)  369. 
"  De  Lancey  v.  Piepgras,  188  N.  Y.  36. 
161 
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of  an  inquest  of  office  at  common  law,  finding  the  fact  of 
forfeiture,  and  adjudging  the  restoration  of  the  estate  on 
that  ground.' 

Accordingly,  where  the  Crown  gave  a  patent  to  land  in 
America,  providing  for  quit-rent,  the  plat  was  liable  to 
forfeiture  in  case  of  non-payment  of  rent  and  the  interest 
of  the  Crown  in  the  lands  granted,  and  the  rights  to  the 
rents  reserved,  having  become  vested  in  the  State  after  the 
Revolution,  the  State  has  authority  to  terminate  the  grant 
for  failure  to  discharge  the  rent  service  imposed." 

§  1250.  A  Deed  by  an  Officer  for  the  State.  —  A 
deed  by  a  public  officer  in  behalf  of  a  State  is  the  deed  of 
the  State,  although  the  officer  is  the  nominal  party. '  Like- 
wise, the  issuing  of  a  patent  by  the  officers  of  a  State,  who 
have  authority  to  issue  it,  upon  compliance  with  certain 
conditions,  is  always  presumptive  evidence  of  itself,  that 
the  previous  proceedings  have  been  regular,  and  that  all 
the  prescribed  preliminary  steps  have  been  taken;  and  the 
recitals  in  it  are  evidence  against  one  who  claims  under 
the  original  owner  by  a  subsequent  conveyance,  or  does 
not  pretend  to  claim  under  him  at  all,  and  the  grant  cannot 
be  impeached  collaterally  in  a  court  of  law  upon  the  trial 
of  ejectment."  If  it  was  not  a  legal  presumption  that  pub- 
lic and  responsible  officers,  claiming  and  exercising  the 
right  of  disposing  of  the  public  domain,  did  it  by  the  order 
and  consent  of  the  government  in  whose  name  the  acts 
wore  done,  the  confusion  and  uncertainty  of  titles  and  pos- 
sessions would  be  infinite  in  this  country. 

The  rule  which  governs  where  the  title  rests  upon  a  tax 
sale,  has  no  application.  In  such  cases  the  State  proceeds, 
in  a  summary  way,  to  seize  and  appropriate  the  property 

'United  States  v.  Repentigny,  5  Wall.  (U.  S.)  368;  Schulenberg  v.  Harri- 
man,  31  Wall.  (U.  S.)  44;  Van  Wyck  v.  Knevals,  106  U.  S.  368;  St.  Louis,  etc. 
R,  R.  Co.  V.  McGee,  115  U.  S.  469;  Bybee  v.  Railroad  Co.,  139  U.  8.  675. 

^  De  Lancey  i).  Piepsras,  138  N.  Y.  26. 

=>  Sheets  v.  Selden,  3  Wall.  (U.  S.)  177. 

"Blakslee  Mfg.  Co.  v.  Blakslee,  129  N.  Y.  155,  160;  People  «.  Mauran,  5 
Deaio  (N.  Y.),  389;  Steiner  v.  Coxe,  4  Penn.  St.  38;  Hill  v.  Miller,  36  Mo. 
182;  United  States®.  Arredondo,  6  Pet.  (U.  S.)  691;  Bagnell  v.  Broderick,  13 
Pet.  (U.  S  )  436. 
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of  the  citizen  in  invitum,  and  the  sale  and  conveyance  are 
but  steps  in  the  proceeding,  which  must  be  shown  to  have 
been  duly  instituted  and  regularly  prosecuted,  or  the 
attempted  confiscation  will  fail,  unless  there  is  some  stat 
ute  which  makes  the  deed  presumptive  or  conclusive  evi- 
dence of  regularity.' 

§  1251.  The  Original  States— Grant  op  Franchise  to 
Wharf  Out  Below  High-Water  Mark. — The  colonies, 
with  a  view  to  induce  persons  to  erect  wharves  for  the 
benefit  of  navigation  and  commerce,  allowed  to  the  owners 
of  the  lands  bordering  on  the  tide-waters  greater  rights 
and  privileges  in  the  shore  below  high-water  mark  than 
they  had  in  England.  But  the  nature  and  degree  of  such 
rights  and  privileges  differed  in  the  different  colonies,  and 
in  some  were  created  by  statute,  while  in  others  they 
vested  upon  usage  only.  In  Massachusetts,  by  ordinance, 
the  title  of  the  owner  of  land  bounded  by  tide- waters,  ex- 
tends from  high-water  mark  over  the  shore  or  fiats  to  low- 
water  mark,  if  not  beyond  one  hundred  yards.  The  pri- 
vate right  thus  created  in  the  flats  is  not  a  mere  easement, 
but  a  title  in  fee,  which  will  support  a  real  action,  and 
which  may  be  conveyed  by  its  owner  with  or  without  the 
upland;  and  which  he  may  build  upon  or  enclose,  pro- 
vided he  does  not  impede  the  public  right  of  way  over  it 
for  boats  and  vessels.  But  this  title  is  subject  to  the  pub- 
lic right  of  navigation  and  fishery;  and,  therefore,  so  long 
as  the  flats  have  not  been  built  upon  or  enclosed,  those 
public  rights  are  not  restricted  or  abridged;  and  the  State, 
in  the  exercise  of  its  sovereign  power  of  police,  for  the  pro- 
tection of  harbors  and  the  promotion  of  commerce,  may, 
without  making  compensation  to  the  owners  of  the  flats, 
establish  harbor  lines  over  those  flats,  beyond  which 
wharves  shall  not  thereafter  be  built,  even  when  they 
■would  be  no  actual  injury  to  navigation.^  Hence,  a  con- 
veyance of  land  bounding  on  the  tide-water,  by  whatever 
name,  whether  "sea,"  "bay,"  "harbor"  or  "river,"  has 

'  Boardman  v.  Reed,  6  Pet.  {V.  8.)  342;  People  v.  Mauran,  5  Denio  (N.  Y.), 
389;  De  Lancey  v.  Piepgras,  138  N.  Y.  26. 

'Mass.  Colony  Laws  (Ed.   1660),  50;  (Ed.  1872),  90,  91;  Boston  ».  Lecraw, 
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been  held  to  include  the  land  below  high-water  mark  as  far 
as  the  grantor  owns.' 

In  New  Hampshire,  a  right  in  the  shore  has  been  recog- 
nized to  belong  to  the  owner  of  the  adjoining  upland, 
either  by  reason  of  its  having  once  been  under  the  jurisdic- 
tion of  Massachusetts,  or  by  early  and  continued  usage.' 

In  Rhode  Island,  such  owner  has  no  title  below  high- 
water  mark;  but  by  long  usage,  he  has  been  accorded  the 
right  to  build  wharves  or  other  structures  upon  the  fiats  in 
front  of  his  land,  provided  he  does  not  impede  navigation, 
and  has  not  been  prohibited  by  the  legislature;  and  he  may 
recover  damages  against  one  who,  without  authority  from 
the  legislature,  fiUs  up  such  flats  so  as  to  impair  that  right." 
But  no  one  is  liable  for  fllUng  up  such  flats  by  authority  of 
the  State.' 

In  Connecticut,  by  ancient  usage,  without  any  early 
legislation,  such  owner  of  the  upland  has  the  sole  right,  in 
the  nature  of  a  franchise,  to  wharf  out  and  occupy  the 
flats,  even  below  low-water  mark,  provided  he  does  not 
interfere  with  navigation;  and  this  right  may  be  conveyed 
separately  from  the  upland;  and  the  fee  in  the  flats  so  re- 
claimed vests  in  him.'  The  State  has  power  to  regulate  this 
right  to  establish  harbor  hnes."  However,  it  is  supposed 
that  it  cannot  be  appropriated  by  the  State  to  a  different 
public  use  without  compensation.' 

In  New  York  the  owner  of  the  upland  has  no  right  to 
wharf  out,  without  legislative  authority;  and  titles  granted 
to  lands  under  tide-water  are  subject  to  the  right  of  the 

17  How.  (U.  8.)  426,  433,  433;  Richardson  v.  Boston,  19  How.  (U.  S.)  368;  34 
How.  (U._S.)  188;  Commonwealth  v.  Alger,  7  Gush.  (Mass.)  58,  67-81. 

'  Boston  V.  Richardson,  18  Allen  (Mass.),  146,  155;  105  Mass.  351,  355.  See, 
also,  Litchfield  v.  Scituate,  186  Mass.  39;  Commonwealth  u.  Roxbury,  9  Gray 
(Mass.),  451,  491-498;  Manchester  ■s.  Massachusetts,  139  TJ.  S.  340;  153  Mass. 
330. 

»Nudd  V.  Hobbs,  17  N.  H.  534,  536;  Clement  v.  Burns,  43  N.  H.  609,  631; 
Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1,  26,  27. 

'Polsom  V.  Freeborn,  13  R.  I.  300,  204,  310. 

*  Gerhard  v.  Commissioners,  15  R.  I.  834,  Clark  v.  Providence,  16  R.  I.  337. 

'Ladies'  Seamen's  Friend  Society  ».  Halstead,,  58  Conn.  144,  150-152;  Prior 
p.  Swartz,  63  Conn.  136,  136-188. 

« State  V.  Sargent,  45  Conn.  358. 

'Farist  Co.  ».  Bridgeport,  60  Conn.  378. 
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State  to  establish  harbor  lines."  But  the  law  of  this  State, 
as  formerly  understood,'  has  been  so  far  modified  as  to 
hold,  in  accordance  with  the  English  decision,'  that  the 
owner  of  land  bounded  by  tide-water  may  maintain  an 
action  against  a  railroad  company  constructing  its  road  by 
authority  of  the  legislature  so  as  to  cut  off  his  access  to  the 
water.* 

The  riparian  owner,  in  New  Jersey  has  no  peculiar  rights 
in  the  public  domain  as  incident  of  his  estate;  and  the 
privileges  he  possesses  by  the  local  custom  or  by  force  of 
the  wharf  act,  to  acquire  such  rights,  can,  before  possession 
has  been  taken,  be  regulated  or  revoked  at  the  will  of  the 
legislature.  Hence,  the  legislative  power  of  the  State  may 
grant  to  a  stranger  lands  constituting  the  shore  of  a  navi- 
gable river  under  tide- water,  below  high-water  mark,  to  be 
occupied  and  used  with  structures  and  improvements  in 
such  a  manner  as  to  cut  off  the  access  of  the  riparian 
owner  from  his  land  to  the  water,  and  without  making 
compensation  to  him  for  such  loss.  ■■ 

By  the  established  law  of  Pennsylvania,  the  owner  of 
the  lands  bounded  by  navigable  water,  has  the  title  in 
the  soil  between  high  and  low-water  mark,  subject  to 
the  pubUc  right  of  navigation,  and  to  the  authority  of  the 
legislature  to  make  public  improvements  upon  it,  and 
to  regulate  his  use  of  it.'  In  Delaware,  all  navigable 
rivers  within  the  State  belong  to  the  State,  not  merely  in 
right  of  eminent  domain,  but  in  actual  propriety. ' 

'People  V.  Vanderbilt,  36  N.  Y.  387;  23  N.  Y.  396;  People  v.  New  York, 
etc.  Co.,  68  N.  Y.  71. 

'Gould  V.  Railroad  Co.,  6  N.  Y.  533.  See,  also,  Stevens  v.  Paterson,  etc. 
Co.,  34  N.  J.  L.  532. 

'Buccleuch  v.  Metropolitan  Board,  L.  R.  5  H.  L.  418. 

'Williams  v.  New  York,  105  N.  Y.  419,  436;  Kane  «.  Elevated  R.  R.,  135 
N.  Y.  164,  184;  Rumsey  v.  Railroad  Co.,  133  N.  Y.  79;  136  N.  Y.  543. 

'Stevens  v.  Paterson,  etc.  Co.,  34  N.  J.  L.  533;  Hoboken  v.  Railroad  Co., 
134  U.  S.  656,  688,  690,  691;  Pennsylvania  Railroad  v.  Railroad,  23  N.  J  Eq.' 
157,  159. 

'Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  St.  31,  80,  31;  Wainwright  «.  Mc- 
Cullough,  63  Pa.  St.  66,  74;  Zug  v.  Commonwealth,  70  Pa.  St.  133;  Philadel- 
phia ti.  Scott,  81  Pa.  St.  80,  86;  "Wall  v.  Pittsburgh  Harbor  Co.,  153  Pa.  St. 
437. 

'Bailey  v.  Railroad  Co.,  4  Harr.  (Del.)  389,  395. 
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By  statute  in  Maryland,  the  owner  of  land  bounded  by 
tide- water  is  authorized  to  build  wharves  or  other  improve- 
ments upon  the  flats  in  front  of  his  land,  and  to  acquire  a 
right  in  the  land  so  improved.' 

And  so,  in  Virginia,  by  statute  the  owner  has  the  title 
to  ordinary  low- water  mark,  and  the  right  to  build 
wharves,  provided  they  do  not  obstruct  navigation." 

In  North  Carolina,  any  owner  of  the  shore  appears  to 
have  the  right  to  wharf  out,  subject  to  such  regulations 
as  the  legislature  may  prescribe  for  the  protection  of  pub- 
lic rights  of  navigation  and  fishery;'  and  in  South  Caro- 
lina, the  owner  has  no  title  below  high- water  mark.*  In 
Georgia,  by  statute,  the  right  of  the  owner  of  lands  adja- 
cent to  navigable  streams,  extends  to  low-water  mark  in 
the  bed  of  the  stream.' 

It  is  evident  from  this  review  of  the  laws  and  policy  of 
the  thirteen  original  States,  that  there  is  no  uniform  law 
upon  this  subject;  each  State  adopting  laws  as  to  lands 
under  tide  waters  within  its  borders  according  to  its  own 
views  of  justice  and  policy.  Therefore,  in  applying  pre- 
cedent of  one  State  to  cases  in  another,  the  laws  must  be 
fully  understood,  because  what  may  be  law  in  one  State 
may  be  unlawful  in  another.  Each  of  the  thirteen  States 
reserves  its  own  control  over  tide-lands  within  its  jurisdic- 
tion, or  grants  rights  therein  to  individuals  or  corporations, 
whether  owners  of  the  adjoining  upland  or  not,  as  it  con- 
siders for  the  best  interest  of  the  public. 

§  1252.  New  States  Admitted  to  the  Union. — The  new 
States  admitted  to  the  Union  since  the  adoption  of  the 

'  Casey  ».  Inloes,  1  Gill  (Md.),  430;  Baltimore  v.  McKim,  3  Bland  (Md.),  458; 
Goodsell  V.  Lawson,  42  Md.  348;  Gairtee  v.  Baltimore,  53  Md.  423;  Horner  v. 
Pleasants,  66  Md.  475. 

'French  v.  Bankhead,  11  Gratt.  (Va.)  136,  159-161;  Hardy  «.  McCullough, 
23  Gratt.  (Va.)  251,  253;  Norfolk  v.  Cooke,  27  Gratt.  (Va.J  430,  434,  435;  Gar- 
rison V.  Hall,  75  Va.  150. 

3  Wilson  »,  Forbes,  2  Dev.  (N.  Car.)  30;  Collins  v.  Benbury,  3  Ired.  (N.-Car.) 
277;  5  Ired.  (N.  Car.)  118;  Gregory  b.  Forbes,  96  N.  Car.  77;  State  v.  Narrows 
Island  Club,  100  N.  Car.  477;  Bend  c.  Wool,  107  N.  Car.  139. 

*  State  V.  Pacific  Guano  Co.,  22  S.  Car.  50;  State  «.  Pinckney,  22  S.  Car.  484. 

'Code  of  1883,  sects.  963,  2229,  2230;  Young  v.  Harrison,  6  Ga.  130,  141; 
Savannah  v.  State,  4  Ga.  26. 
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Constitution  have  the  same  rights  as  the  original  States 
in  the  tide-waters,  and  in  the  lands  below  high-water 
mark,  within  their  respective  jurisdiction.'  Absolute  prop- 
erty in,  and  dominion  and  sovereignty  over,  the  soils 
under  the  tide-waters  in  the  original  States  were  reserved 
to  the  several  States;  and  the  new  States  since  admitted 
have  the  same  rights,  sovereignty  and  jurisdiction  in  that 
behalf,  as  the  original  States  possessed  within  their  respect- 
ive borders  So  upon  the  acquisition  of  the  territory  from 
Mexico,  the  United  States  acquired  the  title  to  tide-lands, 
equally  with  the  title  to  uplands;  but  with  respect  to  the 
former  they  held  it  only  in  trust  for  the  future  States  that 
might  be  erected  out  of  such  territory."  But  this  doctrine 
does  not  apply  to  lands  that  had  been  previously  granted 
to  other  parties  by  the  former  government,  or  subject  to 
trusts  which  would  require  their  disposition  in  some  other 
way;°  hence,  when  the  United  States  acquired  California 
from  Mexico  by  treaty,  they  were  bound  by  its  stipu- 
lations, and  by  the  principles  of  international  law,  to  pro- 
tect all  rights  of  property  acquired  under  previous  lawful 
grants  from  the  Mexican  government/ 

Congress  cannot  exact  of  a  new  State  the  surrender 
of  any  attribute  inherent  in  its  character  as  a  sovereign  in- 
dependent State,  necessarily  implied  and  guaranteed  by 
the  very  nature  of  the  Federal  compact.  Obviously  and 
primarily,  among  the  incidents  of  that  equality  is  the  right 
to  make  improvements  in  the  rivers,  watercourses  and 
highways,  situated  within  the  State.  ° 

With  regard  to  the  grants  of  the  government  for  lands  bor- 
dering on  tide  water,  they  only  extend  to  high-water  mark, 
and  the  title  to  the  shore  and  lands  under  water  in  front  of 
the  lands  so  granted  inures  to  the  State  within  which  they 
are  situated,  if  a  State  has  been  organized  and  established 

'Pollard  V.  Hagan,  3  How.  (U.  S.)  213,  231,  232. 

'Knight  V.  United  States  Laud  Asso.,  142  U.  S.  161,  183;  Martin  v.  Wad- 
dell,  16  Pet.  367,  408-410,  414;  Pollard  v.  Hagan,  3  How.  (U.  8.)  312;  Mum- 
ford  V.  Wardwell,  6  Wall.  (U.  S.)  423;  Weber  v.  Commissioners,  18  Wall. 
(U.  S.)  57;  Shively  ».  Bowlby,  152  U.  S.  1. 

sSan  Francisco  v.  Le  Roy,  138  U.  S-  656,  671. 

<  Knight  V.  United  States  Land  Asso.,  143  U.  S.  161,  184. 

'  Withers  v.  Buckley,  20  How.  (U.  S.)  84,  93;  Shively  v.  Bowlby,  153  U.  S.  1. 
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there.  This  question  how  far  the  title  of  a  riparian  owner 
extends  is  one  of  local  law.  And  for  a  determination  of  that 
question  the  statutes  of  the  State  and  the  decisions  of  its 
highest  courts  furnish  the  best  and  the  final  authority.' 

§  1253.  The  Territories. — The  United  States  having 
rightfully  acquired  the  Territories,  and  being  the  only 
government  which  can  impose  laws  upon  them,  have  the 
entire  dominion  and  sovereignty,  national  and  municipal. 
Federal  and  State,  over  all  the  Territories,  so  long  as  they 
remain  in  a  territorial  condition."  So  Congress  has  power 
to  make  grants  of  land  below  high-water  mark  of  navi- 
gable waters  in  any  Territory  of  the  United  States,  when- 
ever it  becomes  necessary  to  do  so  in  order  to  perform 
international  obligations,  or  to  effect  the  improvement  of 
such  lands  for  the  promotion  and  convenience  of  com- 
merce with  foreign  nations  and  among  the  several  States, 
or  to  carry  out  other  public  purposes  appropriate  to  the 
objects  for  which  the  United  States  hold  the  Territory. 
But  Congress  has  never  undertaken  by  general  laws  to  dis- 
pose of  such  lands.'  The  Territories  acquired  by  the 
United  States,  whether  by  deed  of  cession  from  the  original 
States,  or  by  treaty  with  a  foreign  country,  are  held  with 
the  object,  as  soon  as  their  population  and  development 
will  justify,  of  being  admitted  into  the  Union  as  States, 
upon  equal  footing  with  the  original  States  in  all  respects; 
and  the  title  and  dominion  of  the  tide  waters  and  the  lands 
under  them  are  held  by  the  United  States  for  the  benefit 
of  the  whole  people  in  trust  for  the  future  State." 

G-rants  by  Congress  of  portions  of  the  public  lands  within 
a  Territory  to  settlers  thereon,   though  bordering  on  or 

'  Hardin  «.  Jordau,  140  U.  S.  371,  381,  383;  Illinois  Central  R.  B.  Co.  v. 
Illinois,  146  U.  S.  387,  435-437,  465,  474;  Shively  ».  Bowlby,  152  U.  8.  1. 

2  American  Ins.  Co.  v.  Canter,  1  Pet.  (U.  8.)  511,  543;  McAllister  «.  United 
States,  141  U.  8.  174,  181;  Mormon  Church  v.  United  States,  136  U.  8.  1,  43, 
43;  Murphy  v.  Ramsey,  114  U.  8.  15,  44;  Benner  v.  Porter,  9  How.  (U.  8.) 
335,  342;  National  Bank  ».  Yankton  County,  101  U.  8.  139,  133;  Cross  v. 
Harrison,  16  How.  (U.  8.)  164,  193. 

1  Shively  v.  Bowlby,  153  U.  S.  1,  48. 

^Pollard?).  Hagan,  3  How.  (U.  S.)  212,  221,  222;  Weber  v.  Commissioners, 
18  Wall.  (U.  8.)  57,  65;  Knight  v.  United  States  Land  Asso.,  143  U.  8.  161, 
.183. 
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bounded  by  navigable  waters,  convey,  of  their  own  force, 
no  title  or  right  below  high-water  mark,  and  do  not  impair 
the  title  and  dominion  of  the  future  State  when  created  ; 
but  leave  the  question  of  the  use  of  the  shores  by  the  own- 
ers of  the  uplands  to  the  sovereignty  of  each  State,  sub- 
ject only  to  the  rights  vested  by  the  Constitution  in  the 
United  States.' 


Article  2. 
Private  Grant. 


§  1354.  Definition.  §  1260.  Covenant  to  Stand  Heized  to 
§  1255.  Classification  of  Conveyances.  Uses. 

§  1256.  Feoffment.  '  §  1261.  Lease  and  Release. 

§  1257.  Grant.  §  1262.  Bargain  and  Sale. 

§  1258.  Release  and  Surrender.  §  1263.  Modern  Conveyances. 
§  1259.  Conveyances  Under  the  Stat- 
ute of  Uses. 

§  1254.  Definition. — A  grant  at  common  law  is  appro- 
priated to  the  conveyance  of  things  not  in  possession,  as 
reversions,  rents  and  remainders,  and  other  incorporeal 
hei'editaments.'  Not  being  of  a  tangible  nature,  and  ex- 
isting only  in  contemplation  of  law,  they  could  not  be  con- 
veyed by  livery  of  seisin,  and  they  were  conveyed  simply 
by  deed.'  There  was  a  difference  between  a  feoffment  and 
a  grant.  The  former  operated  upon  the  possession,  with- 
out any  regard  to  the  estate  or  interest  of  the  feoffor  ;  the 
latter  operated  only  upon  the  estate  or  interest  which  the 
grantor  had  in  the  thing  granted  and  could  lawfully  con- 
vey." Feoffment  and  grant  were  the  two  great  disposing 
powers  of  land,  in  the  primitive  ages  of  the  English  law. 

'Shively  v.  Bowlhy,  152  U.  S.  1;  Prosser  «.  Railroad  Co.,  152  U.  S.  59. 
See,  also,  Yesler  «.  Commissioners,  146  U.  S.  646;  Atlee  «.  Packet  Co.,  21 
Wall.  fU.  S.)  389,  393;  Commonwealth  v.  Alger,  7  Cush.  (Mass.)  53;  People 
».  New  York,  etc.  Co.,  68  N.  Y.  71;  State  v.  Sargent,  45  Conn.  358;  Bowlby 
©.  Shively,  23  Oreg.  410;  Shively  v.  Welch,  10  Saw.  C.  C.  136,  140,  141;  Mc- 
Cann  v.  Railway  Co. ,  13  Oreg.  455. 

'WatkinsonConv.  303. 

»Co.  Litt.  9b,  172a. 

4Litt.  sects.  608,  609. 
1G2 
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But  the  term  "grant  "  is  now  used  to  include  all  modes  of 
private  alienation,  all  conveyances  inter  vivos,  as  distin- 
guishable from  title  by  devise;  in  this  sense  it  comprehends 
feoffments,  bargains  and  sales,  gifts,  leases  in  writing  dr 
by  deed,  and  sometimes  by  word  without  writing.' 

§  1255.  Classification  of  Conveyances. —  Blackstone 
divided  conveyances  into  two  kinds:  Conveyances  at  com- 
mon law,  and  conveyances  which  receive  their  force  and 
efficacy  from  the  statute  of  uses.  The  common  law  con- 
veyances are  subdivided  into  original  or  primary,  and  de- 
rivative or  secondary  conveyances."  To  this  class  may  be 
added  modern  conveyances. 

Blackstone  defines  a  primary  conveyance  as  one  which 
transfers  the  seisin  or  estate  to  one,  who  has  no  other  in- 
terest or  estate  in  the  property;  and  that  the  conveyance 
is  secondary,  when  the  estate  previously  created  is  enlarged, 
restrained,  transferred  or  extinguished.'  Primary  convey- 
ances are:  1.  Feoffment;  2.  Gift;  3.  Grant;  4.  Lease;  5.  Ex- 
change; 6.  Partition. 

Secondary  are:  1.  Release  ;  2.  Confirmation  ;  3.  Surren- 
der; 4.  Assignment;  5.  Defeasance.* 

'  3  "Wood's  Conv.  7. 

Conveyancing  is  as  old  as  civilization.  The  scientific  explorations  of  the 
ruins  of  Niffer,  near  ancient  Babylon,  which  are  being  made  by  American 
scientists  under  the  auspices  of  the  Babylonian  fund,  subscribed  in  Philadel- 
phia in  1888,  have  made  great  discoveries.  This  enterprise  has  revealed  an 
antiquity  of  the  human  race  nearly  a  thousand  years  older  than  science  had 
knowledge  of  before.  Tlie  religion,  government,  habits  of  life,  and,  to  a  great 
extent,  the  customs  of  men  who  lived  four  tliousand  years  B.  C.  are  revealed 
by  the  inscriptions  which  have  been  translated  by  Prof.  Hilpricht,  the  distin- 
guished Assyrian  scholar  of  the  University  of  Pennsylvania.  Inscribed  tablets 
of  clay  and  stone  have  been  discovered,  bearing  inscriptions  which  include 
promises  to  pay  debts,  deeds,  contracts,  and  records  of  important  public  and 
private  events.  One  tablet  is  a  promise  to  pay  borrowed  money,  with  interest, 
in  shekels,  in  the  reign  of  Cambyses,  539  B.  C.  This  shows  the  great  antiquity 
of  deeds  and  other  agreements. 

As  to  the  great  antiquity  of  mortgages,  see  Pingrey  on  Mortgages,  sect.  1, 
et  seq.  Modern  explorations  and  research  show  that  deeds  and  mortgages 
were  given  in  the  first  dawn  of  ancient  civilization,  more  than  four  thousand 
years  B.  C. 

« 3  Bl.  Com.  309. 

^  3  Bl.  Com.  309. 

"SBl.  Com.  310. 
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Donatio  is  a  gift,  and  has  acquired  in  real  law  a  more 
limited  meaning,  being  applied  to  estate  tails.'  Donatio  is 
divided  into  simple  and  pure  gift,  without  compulsion  or 
consideration;  an  absolute  gift,  a  conditional  gift,  a  re- 
stricted gift,  as  an  estate  tail.  An  exchange  is  a  mutual 
grant  of  equal  interests  in  land,  the  one  in  consideration 
of  the  other;  an  estate  in  fee  could  not  be  exchanged  for 
one  for  life  or  for  years,  because  they  are  not  equal  in 
quantity."  An  exchange  in  the  United  States  does  not 
differ  from  a  bargain  and  sale."  In  practice,  this  mode  of 
conveyance  is  already  obsolete. 

An  assignment  is  the  transfer  of  the  interest  one  has  in 
lands  and  tenements,  and  more  particularly  applied  to  the 
unexpired  residue  of  a  term  or  estate  for  life  or  years.  ^ 
The  deed  by  which  the  transfer  is  made  is  also  called  an 
assignment. 

A  defeasance  is  an  instrument  which  defeats  the  force 
or  operation  of  some  other  deed  or  estate.  That  which 
is  in  the  same  deed  is  called  a  condition;  and  that  which 
is  in  another  deed  is  a  defeasance.'  Confirmation  is  a  con- 
tract by  which  that  which  was  voidable  is  made  firm  and 
unavoidable,  and  may  be  called  a  species  of  conveyance. 

Partition,  technically  speaking,  is  a  division  of  real  estate 
between  tenants  in  common  or  joint  tenants;  but  it  is  con- 
sidered nearly  the  same  as  a  mode  of  conveyance.  Compul- 
sory partition  is  that  which  takes  place  without  regard  to  the 
wishes  of  one  or  more  of  the  owners.  Voluntary  partition, 
is  that  made  by  the  owners  by  mutual  consent. 

As  most  of  these  conveyances  have  been  discussed,  this 
cursory  review  is  sufficient.  However,  those  most  in  prac- 
tice and  most  important  will  be  noticed,  such  as  feoffment, 
grant,  lease,  covenant  to  stand  seised  to  uses,  lease  and 
release,  and  bargain  and  sale. 

§  1256.  Feoffment. — Feoffment  was  the  mode  of  con- 
veyance of  the  common  law  in  the  early  periods,  and  it  ope- 

'2B1.  Com.  316;  Litt.  sect.  59. 

'2  Bl.  Com.  333;  Litt.  sect.  63;  Sheppard's  Touch.  389. 

'  2  Bouvler's  Inst.  n.  2055. 

*  1  Stephens'  Com.  485. 

'  Comyn's  Dig.  Defeasance. 
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rated  by  transmutation  of  possession.  The  original  signifi- 
cation of  the  word  was  grant  of  a  feud,  or  fee,  donatio 
feudi  respect  being  had  to  the  perpetuity  of  the  estate 
granted,  rather  than  to  the  feudal  tenure. '  The  grantor  is  the 
feoffor  and  the  grantee,  the  feoffee.  The  feoffment  had  to 
be  accompanied  with  actual  delivery  of  possession  of  the 
land,  termed  livery  of  seisin.  The  actual  delivery  was  per- 
formed by  entry  of  the  feoffor  upon  the  land,  with  the 
charter  of  feoffment,  and  deUvering  a  clod,  turf,  or  twig, 
or  the  latch  of  the  door,  in  the  name  of  seisin  of  all  the 
lands  contained  in  the  deed.  This  ceremony  was  per- 
formed in  the  presence  of  the  peers  or  freeholders  of  the 
neighborhood,  who  were  the  vassals  of  the  feudal  lord,  and 
who  might  afterwards  be  called  on  as  witnesses  of  the 
livery  of  seisin." 

The  charter  or  deed  itself  was  not  necessary.  Because 
the  fee  was  capable  of  being  conveyed  by  mere  livery  in 
the  presence  of  the  witnesses;  Such  livery  was  equivalent 
to  the  feudal  investiture  of  the  inheritance,  as  it  created 
that  seisin  which  became  an  inflexible  doctrine  of  the  com- 
mon law.  If  the  feoffor  could  not  enter  upon  the  land, 
livery  was  made  within  view  of  it,  with  a  direction  to  the 
feoffee  to  enter,  and  if  the  actual  entry  afterwards,  in  the 
time  of  the  feoffor,  took  place,  it  was  a  good  hvery  at  law. ' 

The  feoffment  operated  upon  the  possession  irrespective 
of  the  interest  of  the  feoffor.  Hence,  if  the  feoffor  had 
only  a  naked,  or  even  tortious  possession,  yet  if  he  had 
possession,  the  feoffment  had  the  transcendent  efficacy  of 
passing  a  fee  by  reason  of  the  livery,  and  of  Working  an 
actual  disseisin  of  the  freehold.  It  cleared  away  all  de- 
feasible titles,  divested  estates,  destroyed  contingent  re- 
mainders, extinguished  powers,  and  barred  the  feoffor 
from  all  future  right  and  possibility  of  right,  to  the  land, 
and  vested  an  estate  of  freehold  in  the  feoffee."  In  conse- 
quence of  this  law,  a  tortious  feoffment  disseised  the  real 
owner,    and  until  entry  by  him,   he  was  absolutely  di- 

'  Co.  Liu.  9;  3  Bl.  Com.  310. 

» Co.  Litt.  48a,  3  Bl.  Com.  315,  316. 

'Litt.  sects.  419,  431;  Co.  Lilt.  48b. 

''4  Kent's  Com.  481;  Shep.  Touch.  303,  304. 
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vested  of  his  seisin  as  if  he  had  made  the  feoffment  him- 
self. 

In  England  and  in  this  country  feoffments  have  been 
either  abolished  altogether,  or  they  have  by  statute  been 
prevented  from  having  any  tortious  operation  upon  future 
expectant  estates.  The  conveyance  by  feoffment,  with 
livery  of  seisin,  has  long  been  obsolete  in  England;  and 
though  it  has  been  a  lawful  mode  of  conveyance  in  this 
country,  it  has  not  been  used  in  practice. 

In  the  early  ages  a  charter  of  feoffment  was  seldom 
used.  But  as  civilization  advanced  and  the  interests  of 
the  parties  became  complicated  by  various  limitations  and 
conditions,  it  was  found  necessary  to  accompany  the  livery 
of  seisin  with  a  deed,  setting  forth  the  conveyance,  so  that 
the  mistakes  of  witnesses  might  be  avoided,  who  relied 
wholly  upon  their  memory.  By  the  enactment  of  the 
statute  of  frauds  in  the  reign  of  Charles  II.,  it  became 
necessary  for  a  feoffment  to  be  evidenced  by  deed. ' 

A  feoffment,  originally,  might  have  operated  by  wrong, 
that  is,  would  have  conveyed  to  the  feoffee  the  whole  estate 
limited  to  him  by  the  feoffor,  even  if  greater  than  he  had 
power  to  dispose  of  otherwise;  and,  hence,  was  not  an  in- 
nocent conveyance. 

§  1257.  Grant. — A  grant,  as  has  already  been  explained, 
was,  at  common  law,  a  conveyance  and  applied  to  incor- 
poreal hereditaments,  such  as  reversions,  rents  and  remain- 
ders, which  could  not  be  conveyed  by  livery  of  seisin;  they 
were  conveyed  simply  by  deed,"  which  differs  in  form  but 
little  from  a  deed  of  feoffment,  the  operative  words  in  both 
being  dedi  et  concessi,  have  given  and  granted. 

Feoffment  carried  destruction  in  its  course  by  operating 
upon  the  possession,  without  any  regard  to  the  estate  or 
interest  of  the  feoffor;  grant  operated  only  upon  the  estate 
or  interest  which  the  grantor  had  in  the  thing  granted,  and 
could  lawfully  convey.'  At  common  law  corporeal  heredit- 
aments could  not  be  conveyed  by  grant."    Feoffment  and 

'29  Car.  II.  c.  3,  s.  1. 

"  Co.  Litt.  9b,  172a. 

» Litt.  sects.  608,  609;  Co.  Litt.  271  b. 

<2B1.  Com.  317. 
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grant  were  the  two  great  modes  of   conveyance  in  the 
primitive  ages  of  the  English  law. 

Formerly  a  grant  was  only  applicable  to  the  transfer  of 
incorporeal  hereditaments,  which  were  therefore  said  to 
lie  in  grant,  as  corporeal  hereditaments  were  said  to  lie  in 
livery;  but  now,  by  enactments,  the  latter  lie  in  grant  as, 
well  as  in  livery.     A  grant  is  an  innocent  conveyance. 

§  1258.  Eelease  AND  Surrender.— A  release  may  convey 
a  man's  interest  or  right  in  land  to  another  who  has  posses- 
sion of  it  or  some  estate  in  the  same;'  and  the  interest 
in  the  estate  conveyed  becomes  vested  in  the  releasee. 
Surrender  is  the  yielding  up  of  an  estate  for  life  or  years  to 
him  who  has  an  immediate  estate  in  reversion  or  remain- 
der, by  which  the  lesser  estate  is  merged  in  the  greater  by 
mutual  agreement."  A  surrender  is  of  a  nature  directly 
opposite  to  a  release;  for  a  release  operates  by  the  greater 
estate  descending  upon  the  less,  and  a  surrender  is  the  fall- 
ing of  a  less  estate  into  a  greater,  by  deed.  A  surrender 
immediately  divests  the  estate  of  the  surrenderer,  and  vests 
it  in  the  surrenderee,  even  without  the  assent  of  the  latter.' 

The  technical  words  of  a  surrender  are,  surrender  and 
yield  up;  but  any  form  of  words  by  which  the  intention  of 
the  parties  is  sufficiently  manifest  will  operate  as  a  surren- 
der. It  can  take  effect  only  where  the  surrenderer  has  an 
estate  in  possession,  and  the  surrenderee  has  a  higher  estate 
in  immediate  reversion.* 

The  proper  words  used  in  a  release  are,  demise,  release 
and  forever  quit-claim.'  A  release  is  used  to  pass  the  in- 
terest of  one  joint  tenant  to  another;  to  transfer  the  dis- 
siesee's  right  to  the  disseisor,  and  to  release  the  inheritance 
to  a  tenant  for  life,  by  the  reversioner.'  The  ordinary  quit- 
claim deed  may  be  used  in  case  of  release  or  confirmation. 

A  release  is  the  rehnquishment  of  a  right  or  interest  in 
lands  or  tenements  to  another  who  has  an  estate  in  posses- 

'  Shep.  Touch.  320;  Litt.  sect.  444. 

2  Co.  Litt.  337b. 

s  Shep.  Touch.  300,  301. 

^3  Bl.  Com.  326. 

'2B1.  Com.  324. 

"3  Bl.  Com.  334,  335;  Co.  Litt.  373b. 
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sion  in  the  same  lands  or  tenements.  There  are  five  classes: 
1.  By  way  of  enlargement,  as  if  he  in  remainder  in  fee  re- 
lease to  the  particular  tenant  in  possession;  2.  By  way 
of  passing  an  estate,  as  when  one  coparcener  or  joint  ten- 
ant releases  to  the  other;  3.  By  way  of  passing  a  right,  as 
where  a  disseisee  releases  to  the  disseisor;  4.  By  way  of  ex- 
tinguishment, as  if  a  tenant  for  life  makes  a  greater  estate 
than  he  is  warranted  in  granting,  and  the  reversioner  re- 
leases to  his  grantee,  or  if  the  lord  releases  to  his  tenant  his 
seignorial  rights;  5.  By  way  of  entry  and  feoffment,  as 
where  a  disseisee  releases  to  one  of  two  disseisors.' 

§  1259.  Conveyances  Under  the  Statute  of  Uses.  — 
After  the  enactment  of  the  statute  of  uses,  a  legal  estate 
could  be  conveyed,  without  making  use  of  any  of  the 
primary  common  law  conveyances  which  operated  by 
transmutation  of  possession,  and  required  a  livery  of  seisin. 
Hence,  the  ceremonies  of  feoffment  and  livery  of  seisin 
were  no  longer  necessary  to  convey  under  the  statute  of 
uses.  These  conveyances  were  covenants  to  stand  seised 
to  uses,  lease  and  release,  and  bargain  and  sale.  The  legal 
estate  and  seisin  are  transferred  by  the  statute  of  uses. 

Therefore,  if  a  conveyance,  other  than  bargain  and  sale, 
in  which  a  use  can  be  limited  to  none  but  the  bargainee  — 
be  made  to  A,  and  his  heirs,  to  the  use  of  B.  and  his  heirs, 
A.,  -who  would  formerly  have  had  the  legal  estate,  now 
takes  no  estate  at  all,  but  is  made  by  the  utatute  merely  a 
kind  of  middleman  for  conveying  the  estate  to  B.,  who, 
having  the  use,  is  deemed  to  be  in  lawful  seisin  and  posses- 
sion of  an  estate  in  fee  simple. 

§  1260.  Covenant  to  Stand  Seised  to  Uses. — By  this 
conveyance,  a  person  seised  of  lands,  covenants  that  he 
will  stand  seised  of  them  to  the  use  of  another.  This 
covenant  can  only  be  made  between  near  relatives  by  blood 
or  marriage,  founded  upon  a  good  consideration  of  natural 
love  and  affection. 

On  executing  the  covenant  the  covenantee  becomes 
seised  of  the  use  of  the  land  according  to  the  terms  of  the 

'  Watkins  on  Conv.  331-333. 


1296  TRANSFER  AND  SUCCESSION   OF   ESTATES.  [§  1261 

use;  and  the  statute  of  uses  immediately  operates  and  an- 
nexes the  possession  to  the  use. 

This  conveyance  must  be  founded  on  the  consideration  of 
blood  or  marriage.' 

As  a  mode  of  conveyance  it  has  fallen  into  disuse; 
though  the  doctrine  is  often  resorted  to  by  courts  in  order 
to  give  effect  to  the  intention  of  the  parties  who  have 
undertaken  to  convey  lands  by  deeds  which  are  insuffi- 
cient for  the  purpose  under  the  rules  required  in  other 
forms  of  conveyance.  So,  where  a  grantor  is  to  retain 
the  use  of  the  property  during  his  life,  and  if  he  survived 
the  grantee,  his  daughter,  she  should  take  nothing;  but 
if  she  survived  him,  she  was  to  have  the  right  to  use 
and  dispose  of  the  said  premises  for  her  comfortable  sup- 
port, this  agreement  will  be  construed  as  a  covenant  to 
stand  seised." 

§  1261.  Lease  and  Eeleasb. — The  first  step  in  this  mode 
of  conveyance  was  to  create  a  small  estate,  as  a  lease,  or 
rather  bargain  and  sale,  for  a  year,  and  vest  possession  of 
it  in  the  grantee.  This  without  any  enrollment,  makes 
the  bargainor  stand  seised  to  the  use  of  the  bargainee,  and 
vests  in  the  bargainee  the  use  of  the  term  for  one  year, 
and  then  the  statute  immediately  annexes  the  possession. 
Being  thus  in  possession,  he  is  capable  of  receiving  a  re- 
lease of  the  freehold  and  reversion,  which  must  be  made  to 
the  tenant  in  possession,  and  accordingly  the  next  day  a 
release  is  granted  to  him.  The  release  was  a  conveyance 
at  common  law,  and  operated  by  way  of  enlargement  of 
the  estate;  and  thus,  by  the  operation  of  the  lease,  by  way 
of  bargain  and  sale,  under  the  statute  of  uses,  and  by  the 
operation  of  the  release  at  common  law,  the  title  was  con- 
veyed. ° 

This  mode  of  conveyance  was  contrived  by  Sergeant 
Moore,  at  the  request  of  Lord  Norris,  for  a  particular  case, 
and  to  avoid  the  unpleasant  notoriety  of  livery  or  attorn- 
ment, soon  after  the  passage  of  the  statute  of  uses. 

'  Paget's  Case,  1  Leon.  195;  Wiseman's  Case,  3  Co.  15;  3  Bl.  Com.  338. 
"  West  V.  West,  155  Mass.  317. 
»2B1.  Com.  337. 
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As  the  statute  of  enrollments  of  27  Henry  VIII.  did 
not  apply  to  terms  for  years,  the  bargain  and  sale  for  a 
pecuniary  consideration  placed  the  lessee,  before  entry,  in 
the  same  situation  with  the  lessee  at  common  law  after 
entry;  and  it  was  early  settled,  that  the  estate  of  such  a 
lessee  was  capable  of  enlargement  by  release,  and  that  such 
a  mode  of  conveyance  was  effectual.'  In  England  a  re- 
lease had  to  operate  as  a  common  law  conveyance.  In  this 
country  it  may  operate  as  the  limitation  of  a  future  use 
and  a  release  of  a  future  legal  estate. 

A  conveyance  by  lease  and  release  was  formerly  effected 
by  means  of  two  deeds,  a  lease,  having  the  effect  of  a  bar- 
gain and  sale,  by  which  the  grantee  obtained  possession  of 
the  lands,  and  a  release,  by  which  his  estate  was  enlarged 
to  an  estate  of  freehold,  the  legal  seisin  being  thereby  con- 
veyed to  him.  This  conveyance  was  innocent  and  never 
operated  by  wrong. 

In  the  United  States  there  is  no  diffei'ence  in  their  efficacy 
and  operative  force  between  conveyances  in  the  form  of 
release  and  quit-claim  and  those  in  the  form  of  grant,  bar- 
gain and  sale.  If  the  grantor  in  either  case  at  the  time  of 
the  execution  of  his  deed  possesses  any  claim  to  or  interest 
in  the  property,  it  passes  to  the  grantee.  In  the  one  case, 
that  of  bargain  and  sale,  he  impliedly  asserts  the  possession 
of  a  claim  to  or  interest  in  the  property,  for  it  is  the  prop- 
erty itself  which  he  seUs  and  undertakes  to  convey.  In  the 
other  case,  that  of  quit-claim,  the  grantor  affirms  nothing 
as  to  ownership,  and  undertakes  only  a  release  of  any  claim 
to  or  interest  in  the  premises  which  he  may  possess  with- 
out asserting  the  ownership  of  either.  If  in  either  case 
the  grantee  takes  the  deed  with  notice  of  an  outstanding 
conveyance  of  the  premises  from  the  grantor,  or  of  the  exe- 
cution by  him  of  obMgations  to  make  such  conveyance  of 
the  premises,  or  to  create  a  lien  thereon,  he  takes  the  prop- 
erty subject  to  the  operation  of  such  outstanding  convey- 
'ance  and  obligation,  and  cannot  claim  protection  against 
them  as  a  bona  fide  purchaser.  But  in  either  case  if  the 
grantee  take  the  deed  without  notice  of  such  outstanding 
conveyance  or  obUgation  respecting  the  property,  or  notice 
'  4  Kent's  Com.  495;  Lutwich  8.  Mitton,  Cro.  Jac.  604. 
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of  facts  which,  if  followed  up,  would  lead  to  a  knowledge 
of  such  outstanding  conveyance  or  equity,  he  is  entitled  to 
protection  as  a  bona  fide  purchaser,  upon  showing  that  the 
consideration  stipulated  has  been  paid  and  that  such  con- 
sideration was  a  fair  price  for  the  claim  or  interest  desig- 
nated. 

§  1262.  Bargain  and  Sale. — A  bargain  and  sale  was 
orignally  a  contract  for  the  conveyance  of  land  for  a 
valuable  consideration;  and  though  the  land  itself  would 
not  pass  without  livery,  the  contract  was  sufficient  to  raise 
a  use,  which  the  bargainor  was  bound  in  equity  to  per- 
form.' There  must  be  a  valuable  consideration,  and  then 
any  words  that  wiU  raise  a  use  wiU  amount  to  a  bargain 
and  sale." 

After  the  passage  of  the  statute  of  uses,  the  use  which 
was  raised  and  vested  in  the  bargainee,  by  means  of  the 
bargain,  was  annexed  to  the  possession;  and  by  that  opera- 
tion the  bargain  became  at  once  a  sale,  and  a  coniplete 
transfer  of  the  title. '  In  England  by  statute  no  bargain 
and  sale  can  have  the  effect,  under  the  statute  of  uses,  of 
vesting  the  legal  title  in  the  bargainee,  unless  it  is  made  by 
deed,  and  enrolled  within  six  months  in  one  of  the  courts 
of  Westminster  Hall,  or  with  the  custos  rotulorum  of  the 
county.' 

But  this  statute  has  never  been  in  force  in  this  country. 
A  deed  of  bargain  and  sale  is  capable  of  creating  a  future 
estate  of  freehold.' 

A  use  cannot  be  limited  by  a  bargain  and  sale,  for  the 
bargainee  himself  has  the  use,  and  there  can  be  no  use  upon 
a  use  at  common  law."    This  is  also  an  innocent  assurance. 

§  1263.  Modern  Conveyances. — Many  of  the  States  have 
statutes  providing  for  the  conveyance  of  land.      These 

'  ChudleigU'a  Case,  1  Co.  131b. 
=  3  Inst.  673. 
33  Bl.  Com.  338. 
"  8  Bl.  Com.  338. 

5  Jordan  v.  Stevens,  51  Me.  79;  Trafton  v.  Hawes,  102  Mass.  533;  Jackson  c. 
Swart,  30  Johns.  (N.  Y.)  87. 
« Watkins  on  Conv.  349. 
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statutes  are  directory  and  not  mandatory,  and  other  modes 
of  couveyancins;  are  legal.  Fines  and  common  recoveries 
were  at  one  time  in  England  a  common  mode  of  convey- 
ance, but  are  now  abolished.'  The  conveyance  by  com- 
mon recovery  was  in  use  in  Pennsylvania,  Delaware,  and 
Maryland,  before  the  American  Eevolution.  But  now  in 
the  United  States  such  conveyance  has  been  abolished  or 
fallen  into  disuse. 

But  there  is  no  reason  why  the  other  modes  of  convey- 
ances should  not  be  vahd,  such  as  a  bargain  and  sale  or  a 
feoffment.  And  in  any  of  the  States  a  deed  may  be  tfiade 
to  operate  under  the  statute  of  uses.  Some  of  the  States 
have  repudiated  feoffments  by  enactments,  but  such  con- 
veyances may  be  valid  in  other  States,  if  accompanied  by 
the  ceremony  of  livery  of  seisin. 

In  many  of  the  States  it  has  been  provided  by  statute 
that  recording  and  dehvery  of  a  deed  shall  be  equivalent  to 
actual  delivery  of  seisin,  and  hence  dispenses  with  livery  of 
seisin.  Among  the  States  having  such  statutes  are  Colo- 
rado, Connecticut,  Ilhnois,  Maine,  Massachusetts,  Missis- 
sippi, Missouri,  Pennsylvania  and  Rhode  Island.  In  many 
of  the  States  the  deed  in  general  use,  except  that  provided 
by  statute,  is  substantially  a  bargain  and  sale,  as  is  seen  in 
the  form  of  the  deeds  of  Alabama,  Arkansas,  California, 
Colorado,  Connecticut,  Delaware,  District  of  Columbia, 
Florida,  Georgia,  Illinois,  Indiana,  Kansas,  Kentucky, 
Louisiana,  Maryland,  Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Nebraska,  New  Hampshire,  New  Jer- 
sey, Ohio,  Oregon,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Texas,  Vermont,  Virginia,  Washing- 
ton and  West  Virginia. 

The  statutory  form  is  used  generally,  when  provided  by 
legislation,  though  the  common  law  forms  are  legal. 

In  Wisconsin  the  operating  words  are  "conveys  and 
warrants;"  in  Wyoming,  "  doth  grant;"  in  Maryland,  "  do 
grant;"  in  Iowa,  "convey  and  warrant;"  in  Indiana, 
"  convey  and  warrant;"  in  Illinois,  "  convey  and  warrant. " 
The  ordinary  words  are  "  give,  grant,  bargain  and  sell  "  in 
a  bargain  and  sale  deed.  "  Give  and  grant,"  do  et  concedo, 
'  3  and  4  William  IV.  c.  74. 
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are  the  operative  words  in  a  feoff  merit  and  grant  of  a  com- 
mon law  conveyance. 

The  difference  between  the  rules  of  construing  deeds  and 
wills  has  often  been  the  subject  of  regret;  and  it  is  evident 
that  the  current  of  decisions  is  gradually  wearing  away  the 
distinction,  so  that  deeds  will  be  construed  as  wills  are.  So 
in  construing  a  deed  or  other  paper,  the  first  effort  of  the 
court  should  be  to  ascertain  the  intention  of  the  parties 
from  the  language  which  they  have  used.'  So  a  deed  will 
be  held  to  operate  as  that  mode  of  conveyance  which  best 
carries  out  the  intention  of  the  parties,  provided  the  opera- 
tive words  are  sufficient  to  bring  it  within  that  class  of  con- 
veyances. 

Where  the  deed  contains  the  words  "give,  grant,  bar- 
gain and  sell,"  it  may  operate  as  a  bargain  and  sale  under 
the  statute  of  uses,  or  as  a  feoffment  at  common  law,  if 
there  is  livery  of  seisin;  or  it  may  operate  as  a  statutory 
conveyance,  if  the  operative  words  are  those  required  by 
statute."  Also,  under  the  statute  of  uses,  a  deed  may  ope- 
rate as  a  covenant  to  stand  seised  when  there  is  a  good  con- 
sideration, and  as  a  bargain  and  sale  when  the  considera- 
tion is  valuable;'  or,  in  case  it  cannot  operate  in  this  way, 
it  may  be  treated  as  a  common  law  conveyance.* 

A  deed  of  release  will  take  effect  as  a  covenant  to  stand 
seised,  if  there  is  a  limitation  of  a  future  freehold  estate 
which  cannot  be  created  by  a  common  law  conveyance." 
A  deed  may,  as  to  one  limitation,  operate  as  a  common 
law  conveyance,  and  be  treated  as  a  conveyance  under  the 
statute  of  uses  in  respect  to  another  limitation,  if  such  a 
construction  is  necessary  to  carry  out  the  intention  of  the 
grantor.  ° 

Deeds  should  be  construed  so  that  they  shall  operate  ac- 
cording to  the  intention  of  the  parties,  if  by  law  they  may; 
and  if  they  cannot  operate  in  one  form  they  shall  operate 

'  Mellicamp  v.  Mellicamp,  28  S.  Car.  125. 
'  Sheppard  Com.  Assoc.  82,  83. 

^Trafton  v.  Hawes,  103  Mass.  533;  Okison  o.  Patterson,  1  Watts  &  S.  (Pa.) 
395. 

*  Rowland  v.  Rowland,  93  N.  Car.  314;  Bryan  ».  Bradley,  16  Conn.  474. 
'  Haggertson  v.  Hanbury,  5  Barn.  &  Cr.  101. 

*  Bryan  v.  Bradley,  16  Conn.  474. 
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in  that  form  which  by  law  will  effectuate  the  intention.' 
Hence,  a  deed  which  has  failed  of  effect  as  a  release  for 
want  of  an  estate  in  possession,  may,  if  it  is  founded  on  a 
valuable  consideration,  be  given  effect  as  a  bargain  and 
sale.  Any  words  that  will  raise  a  use  will,  with  a  valuable 
consideration,  amount  to  a  bargain  and  sale.'  And  a  deed 
by  which  the  grantor  alienes,  releases,  grants,  bargains,  sells 
and  conveys  the  granted  estate  to  the  grantee,  his  heirs 
and  assigns,  to  have  and  to  hold  the  same  and  all  the  rights, 
title  and  interest  of  the  grantor  therein,  is  a  deed  of  bar- 
gain and  sale,  and  wiU  convey  an  after-acquired  title.' 


Article  3. 
Title  By  Involuntary  Alienation. 

%  1364.  Oflace    Grant  —  Involuntary    §  1271.  Sale  en  Masse  or  in  Parcels. 

Alienation.  §  1272.  Eminent  Domain. 

§  1265.  Escheat.  §  1273.  By   Statutory   Provision   Un- 

§  1266.  Forfeiture.  .                 der    the    Supervision  of  the 

§  1267.  Sales  Under  Execution.  Court. 

§  1268.  Equitable  Estates.  §  1274.  Confirmation  of  Title. 

§  12119.  Subject-Matter.  §  1275.  Tax  Titles. 
§  1270.  Rights  of  Purchaser. 

§  1264.  Office  G-eant  —  Involuntary  Alienation. — 
Office  grant  applies  to  conveyances  made  by  some  officer 
of  the  law  to  effect  certain  purposes  where  the  owner  is 
either  unwilling  or  unable  to  execute  the  requisite  deeds  to 
.  pass  the  title.  This  kind  of  grant  may  properly  be  termed 
involuntary  alienation,  and  may  include  levies  and  sale  to 
satisfy  execution  creditors,  sales  by  order  of  the  court, 
sales  for  non-payment  of  taxes,  taking  land  under  eminent 
domain,  forfeiture,  escheat  and  the  like. 

A  deed  of  voluntary  assignment  for  the  benefit  of  cred- 
itors, executed  in  one  State,  in  conformity  with  a  statute 
in  another  State,  in  respect  to  conveyances,  will  effectu- 

'  Goodtitle  v.  Bailey,  Cowp.  600. 

'  Havens  v.  Sea  Shore  Land  Co, ,  47  N.  J.  Eq.  365. 

'  United  States  v.  C  illfornia  and  Oregon  Land  Co.,  148  U.  S  SI-  Taeeart « 
Risley,  4  Greg.  235.  ^>       ss»      . 
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ally  pass  the  title  to  real  estate  situated  in  the  latter  State, 
to  the  assignee,  as  against  foreign  attaching  creditors  of 
the  insolvent,  with  actual  knowledge  of  the  assignment, 
before  the  commencement  of  the  attachment  where  the 
assignment  is  legal.'  But  a  contrary  rule  prevails  as  to 
creditors  living  in  the  State  where  the  land  is." 

And  if  the  assignment  is  not  voluntary  on  the  part  of 
the  debtor,  but  statutory,  the  conveyance  will  be  treated 
as  made  by  operation  of  law  and  inoperative  in  the  State 
where  the  land  is,  as  against  foreign  or  domestic  creditors." 

If  the  foreign  assignment,  if  made  in  the  State  where 
the  land  lies,  would  be  set  aside  as  fraudulent,  or  contrary 
to  the  policy  of  the  laws  of  such  State,  the  courts  of  such 
State  will  not  enforce  it  as  against  attaching  creditors, 
whether  foreign  or  domestic,  although  it  may  be  valid  in 
the  State  where  made.* 

§  1265.  Escheat.  —  Escheat  is  an  obstruction  of  the 
course  of  descent,  and  a  consequent  determination  of  the 
tenure  by  some  unforeseen  contingency;  in  which  case  the 
land  naturally  reverts  back,  by  a  kind  of  reversion,  to  the 
original  grantor  or  lord  of  the  fee.'  All  escheats,  under 
the  English  law,  are  declared  to  be  strictly  feudal,  and  im- 
port the  extinction  of  tenure." 

In  the  United  States,  the  State  steps  in,  in  the  place  of 
the  feudal  lord,  by  virtue  of  its  sovereignty,  as  the  origi- 
nal and  ultimate  proprietor  of  aU  the  lands  within  its  juris- 
diction.' 

In  most  of  the  States  the  right  to  escheat  is  secured  by 
statute.  It  may  be  a  question  how  far  this  incident  exists 
at  common  law  in  the  United  States  generally. 

In  Maryland,  the  lord  proprietor  was  originally  the 
owner  of  the  land,  as  the  Crown  was  in  England. 

It  is  the  universal  rule  of  civilized  society  that  when  a 

'  May  V.  Nat.  Bank,  123  111.  551;  Juilliard  ®.  May,  130  111.  87. 

'Heyer  v.  Alexander,  108  111.  385. 

2  Ehawn  «.  Pearce,  110  111.  350. 

*  Woodward  v.  Brooks,  138  111.  332;  Townsend  «.  Coxe,  151  I11.6a 

» 3  Bl.  Com.  344. 

"Wright  on  Ten.  115-117. 

'  4  Kent's  Com.  424. 
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party  owning  land  dies,  and  leaves  no  heirs  or  devisees, 
the  land  vests  in  the  government. 

An  escheat  may  arise  of  an  estate  in  fee  simple,  but  not 
of  an  equitable  estate,  for  such  an  estate  is  not  the  subject 
of  tenure;  nor  of  a  rent  charge,  or  other  similar  estates 
which  are  not  subject  to  tenure. 

§  1266.  Forfeiture. — The  early  writers  carefully  distin- 
guished between  escheat  to  the  chief  lord  of  the  fee,  and 
forfeiture  to  the  Crown.  The  first  was  a  consequence  of  the 
feudal  connection;  forfeiture  extinguished  and  blotted  out 
forever,  all  the  inheritable  quality  of  the  vassal's  blood,  so 
that  the  sons  could  not  inherit,  either  from  him,  or  from  any 
ancestor,  through  their  attainted  father.  He  was  rendered 
incapable,  not  only  of  inheriting  or  transmitting  his  own 
property  by  descent,  but  he  obstructed  the  descent  of  lands 
to  his  posterity,  in  all  cases  in  which  they  were  obliged  to 
derive  their  title  through  him  from  any  more  remote  an- 
cestors.' The  forfeiture  of  the  estate  is  very  much  reduced 
in  the  United  States,  and  the  corruption  of  blood  is  uni- 
versally abolished  by  the  Federal  and  the  State  constitu- 
tion. Even  at  common  law  there  was  a  difference  between 
disability  personal  and  temporary  and  a  disability  absolute 
and  perpetual;  as,  where  one  is  attainted  of  treason  or 
felony,  that  is  an  absolute  and  perpetual  disability,  by  cor- 
ruption of  blood,  none  of  his  posterity  could  claim  any  in- 
heritance in  fee  simple,  either  as  heir  to  him,  or  to  any 
ancestor  preceding  him;  but  where  one  is  disabled  by 
parliament,  without  any  attainder,  for  his  life,  it  is  a  per- 
sonal disability  for  his  life  only,  and  his  heir  after  his  death 
may  claim  as  heir  to  him,  or  to  any  ancestor  above  him." 

The  principle  announced  in  the  latter  kind  of  forfeiture 
in  the  above  doctrine  is  all  that  is  analogous  to  forfeiture 
exercised  in  the  United  States.  For  it  is  asserted  in  the 
Federal  constitutionHhat  "no  attainder  of  treason  shall 
work  coi'ruption  of  blood  or  forfeiture  except  during  the 

'  4  Kent's  Com.  436. 

'  Lord  de  la  Warre's  Case,  11  Coke,  1  a.  See,  also,  Wheatley  v.  Thomas,  ; 
Lev.  74. 
2  Art.  3,  sect.  3. 
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life  of  the  person  attainted."  In  England  the  act  of  attain- 
der was  no  more  than  an  instrument  of  conveyance,  where 
by  it  the  possessions  of  one  man  were  transferred  to  an- 
other. '  Because  the  forfeiture  operated  like  a  grant  to  the 
king.  The  Crown  takes  an  estate  by  forfeiture,  subject  to 
the  engagements  and  incumbrances  of  the  person  forfeit- 
ing. The  Crown  holds  it  as  a  royal  trustee.  If  a  for- 
feiture is  regranted  by  the  king,  the  grantee  is  a  tenant  in 
capite,  and  all  mesne  tenure  is  extinct." 

The  United  States  in  1862  passed  an  act,"  for  the  confisca- 
tion of  the  enemies'  property  and  condemnation  and  sale  of 
their  estate.  And  a  joint  resolution  by  Congress  of  the 
same  date  declared  that  such  condemnation  shall  not  work  a 
forfeiture  beyond  the  life  of  the  offender.  This  law  means 
that  it  shall  not  affect  the  ownership  of  the  land  after  the 
termination  of  the  offender's  natural  life.  It  was  intended 
for  the  exclusive  benefit  of  his  heirs,  and  to  enable  them  to 
take  the  inheritance  after  his  death.  And  the  maxim  that 
a  fee  cannot  be  in  abeyance,  is  not  of  universal  application; 
nor  has  it  any  weight  in  an-  inquiry  as  to  the  intent  and 
effect  of  said  act  and  joint  resolution  by  Congress.* 

After  confiscation  there  was  no  estate  left  in  such 
offender  which  he  could  convey  by  deed.  But  after  his 
death  the  law  allowed  his  heirs  to  take  the  fee.  As  to  the 
offender  the  forfeiture  was  complete  and  absolute,  but  the 
ownership  after  his  death  was  in  no  wise  affected  except 
by  placing  it  beyond  his  control  while  living.'  The  prop- 
erty devolves  to  his  heirs  according  to  the  lex  rei  sites,  and 
those  heirs  take  qua  heirs,  and  not  by  donation  from  the 
government. ' 

It  is  a  rule  of  law,  that  the  government,  on  taking  lands 
by  forfeiture,  takes  the  title  which  the  party  had  and 
none  other.    It  is  taken  in  the  plight  and  extent  by  which 

'  Lord  Level's  Case,  Plowd.  488. 

» Burgess  v.  Wheate,  1  Eden,  201.  See,  also.  Brown  «.  Waite,  2  Mod.  133; 
5  Eliz.  c.  11;  18  Eliz  c.  1;  7  Anne,  c.  21. 

'  13  Stat.  589,  c.  195;  12  Stat.  627. 

*  Wallach  d.  Van  Riswick,  92  U.  S.  202,  explaining  Day  8.  Micou,  18  Wall. 
(U.  S.)  156,  and  Bigelow  v.  Forrest,  9  Wall.  (U.  S.)  339. 

» French  v.  Wade.  102  U.  S.  182. 

'Shields  v.  Schiff,  124  U.  8.  351. 
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it  was  held,  and  the  estate  of  a  remainderman  is  not  des- 
troyed or  divested  by  the  forfeiture  of  the  particular 
estate.'  So  in  a  sale  of  property  confiscated  and  condemned, 
all  that  can  be  sold  is  a  right  to  the  property  seized,  termi- 
nating with  the  life  of  the  person  for  whose  offense  it  had 
been  seized.  And  such  proceedings  and  sale  do  not  affect 
the  rights  of  a  mortgage  existing  in  favor  of  a  third  person 
on  the  property,  which  goes  to  the  government  or  to  the 
purchaser  cum  onere.' 

And  whUe  the  offender  has  no  power  of  alienating  the 
reversion  or  remainder  which  is  still  in  him  after  confisca- 
tion and  sale,  still  an  alienation  of  it  by  him  by  a  deed  of 
warranty,  accompanied  by  a  covenant  of  seisin  on  his  part, 
estops  him,  and  all  persons  claiming  under  him,  from 
asserting  title  to  the  premises  against  the  grantee,  his  heirs 
or  assigns,  or  from  conveying  it  to  any  other  parties." 

After  the  confiscation  of  the  property,  the  naked  fee,  or 
the  naked  ownership,  subject  for  the  lifetime  of  the 
offender  to  the  interest  or  usufruct  of  the  purchaser  at  the 
confiscation  sale,  remained  in  the  offender  himself.  But 
by  reason  of  his  disability  to  dispose  of,  or  touch  it,  or 
affect  it  in  any  manner  whatsoever,  it  remained  a  mere 
dead  estate,  or  in  a  condition  of  suspended  animation. 
There  is  no  corruption  of  blood;  the  offender  transmits  by 
descent;  his  heirs  take  from  him  by  descent;  hence,  the 
dormant  and  suspended  fee  is  in  him  for  Ufe.*  And  this 
disabihty  which  prevents  the  offender  from  exercising 
power  over  the  suspended  fee,  or  naked  property,  is 
removed  by  the  pardon  and  amnesty  of  the  president,  and 
he  is  restored  to  all  his  rights,  privileges  and  immunities, 
as  if  he  had  never  offended,  except  as  to  those  things 
-which  had  become  vested  in  other  persons;  he  is  restored 
to  the  control  of  so  much  of  his  property  and  estate  as  has 

'Borland!).  Dean,  4  Mason,  C.  C.  174;  Shields  v.  Schiff,  134  U.  S.  3.1.  See, 
also,  Avegno  ■b.  Schmidt,  113  U.  S.  293,  300;  35  La.  Ann.  585;  Bigelowc.  For- 
rest, 9  Wall.  (U.  S.)339;  Day  v.  Micou,  18  Wall.  (U.  8.)  160;  "Waples  «.  Hays. 
108  U.  S.  6. 

» Shields  v.  Schiff,  134  U.  S.  351. 

'  Jenkins  B.  CoUard,  145  U.  8.  546. 

*  Jenkins  v.  Collard.   145  U.   8.  546;  Avegno  b.  Schmidt,  113  U.  8.  293; 
Shields  v.  Schiff,  124  U.  S.  351. 
164 
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not  become  vested  either  in  the  government  or  in  any  other 
person;  especially  that  part  or  quality  of  his  estate  which 
had  never  been  forfeited,  namely,  the  naked  residuary 
ownership  of  the  property,  subject  to  the  usufruct  of  the 
purchaser  under  the  confiscation  proceedings.'  The  am- 
nesty and  pardon  in  removing  the  disability  resting  upon 
the  offender  respecting  the  confiscated  estates,  enlarged  his 
estate,  the  benefit  of  which  inures  to  his  grantee  in  case 
of  sale  with  warranty.  The  removal  of  his  disabilities  did 
not  affect  the  purchaser's  right  under  the  decree  of  con- 
fiscation. The  purchaser  remains  in  the  full  enjoyment  of 
the  property  during  the  life  of  the  offending  party,  but 
he  has  no  claim  upon  the  future  estate,  nor  do  the  heirs  of 
the  offending  party  have  any  such  claim  as  to  preclude  the 
operation  of  any  previous  warranties  by  the  offender 
respecting  it."  Pardon  and  amnesty  in  legal  contemplation 
not  only  release  offenders  from  punishment  prescribed  for 
their  offenses,  but  obliterate  the  offenses  themselves. ' 

§  1267.  Sales  Under  Execution. — By  the  common  law- 
title  to  real  estate  could  not  be  acquired  under  execution. 
The  power  of  involuntary  alienation,  by  rendering  the  land 
answerable  by  attachment  for  debt,  was  created  by  the 
statute  of  Westminster  the  second,*  which  granted  the 
elegit.  An  elegit  might  be  prayed  out,  under  which  one-half 
of  the  debtor's  land  could  be  taken  and  held  by  the  creditor 
until  the  debt  was  fully  paid  by  the  rents.  And  the  stat- 
ute merchant  or  staple  °  gave  the  extent.  But,  in  the 
United  States,  provision  is  made  by  statute  for  the  taking 
of  real  estate  upon  execution,  and  providing  the  method 
of  taking  it. 

In  some  of  the  States  the  land  may  be  sold  at  public 
sale  to  the  highest  bidder,  by  the  officer,  while  in  other 
States  enough  of  the  land  is  set  off  by  the  sheriff,  with  the 
aid  of  appraisers,  to  satisfy  the  execution  and  costs,  and, 

>  Avegno  b.  Schmidt,  113  U.  S.  293;  Jenkins  v.  CoUard,  145  U.  S.  546. 
*  Van  Rensselaer  ®.  Kearney,  11  How.  (U.  S.)  297;  Irvine  v.  Irvine,  9  Wall, 
(U.  S.)  617. 
'Carlisle  ■b.  United  States,  16  Wall.  (U.  S.)  147,  151. 
<  13  Edw.  I.  c.  18. 
» 18  Edw.  I.,  and  27  Edw.  III. 
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if  not  redeemed  by  the  debtor  or  some  other  person  under 
him  within  the  time  provided  by  statute,  the  title  to  the  land 
becomes  absolutely  vested  in  the  judgment  creditor. 

The  remedy  given  to  the  creditor  by  the  Enghsh  law  was 
a  sequestration  of  the  profits  of  the  land  by  writ  of  levari 
facias,  or  the  possession  of  a  moiety  of  the  lands  by  the 
writ  of  elegit,  and,  in  certain  cases,  of  the  whole  of  it  by 
extent  The  creditor  held  the  land  in  trust  until  the  debt 
was  discharged  by  the  receipt  of  the  rents  and  profits.  But 
this  method  was  not  deemed  sufficient  for  the  English  cred- 
itors, in  the  case  of  the  American  colonies.  So  a  statute ' 
was  enacted  in  the  year  1Y32  for  relief  of  the  creditors. 
This  statute  provided  that  lands,  hereditaments  and  real 
estate  within  the  English  colonies,  were  chargeable  with 
debts  and  subject  to  the  like  process  of  execution  as  personal 
estate.  But  though  the  statute  of  George  II.  introduced 
the  sale  of  real  estate  on  execution  throughout  the  colonies, 
that  statute  was  not  the  entire  origin  of  the  practice;  for, 
in  Massachusetts,  in  1696,  and  in  Pennsylvania  in  1700  and 
1705,  by  colonial  statutes,  lands  were  rendered  liable  to 
sale  on  execution  for  debt.' 

§  1268.  Equitable  Estates. — The  modern  trend  of  the 
courts  is,  as  far  as  possible,  to  abolish  the  distinction  be- 
tween legal  and  equitable  estates.  The  rule  that  a  judg- 
ment lien  did  not  attach  to  mere  equity  has  been  abolished 
in  England,  and  in  most  of  the  States  of  the  American 
Union,  by  statute  expressly  declaring  that  a  judgment 
shall  be  a  hen  on  all  the  interests  of  the  judgment  debtor 
in  real  estate,  whether  legal  or  equitable.  At  common  law 
a  mere  equitable  estate  in  land  could  not  be  sold  on  execu- 
tion, because  courts  of  law  did  not  recognize  equitable  es- 
tates, and  could  not  deal  with  them.  The  judgment  credi- 
tor had  to  file  his  bill  in  equity,  which  always  held  that, 
for  its  purposes,  those  equitable  interests  were  just  as  much 
bound  by  the  judgment  as  a  legal  estate,  and  could  be  sat- 
isfied by  equitable  process;  and  a  court  of  chancery,  in 
adjusting  the  conflicting  rights  of  creditors,  always  fol- 

'  5  George  II  c.  7. 
'  4  Kent's  Com.  430. 
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lowed,  by  analogy,  the  rules  of  the  common  law.  The  lien 
dated  from  the  filing  of  the  bill.  This  was  in  analogy  with 
the  law,  for  at  common  law  the  judgment  was  not  a  lien 
on  real  property;  but  it  was  the  judgment  creditor  who 
first  extended  the  land  by  elegit,  or  whose  execution  was 
first  begun  to  be  executed,  who  was  entitled  to  priority; 
and  a  bill  in  equity  to  reach  the  property  for  the  satisfac- 
tion of  the  judgment  was  considered  as  being  in  the  nature 
of  an  equitable  execution. 

But  now  as  judgments  are  liens  from  the  date  of  their 
entry,  there  is  no  reasoil  why  a  court  of  equity,  still  fol- 
lowing the  analogy  of  the  law,  should  not  hold  that  equit- 
able interests  in  land  are  subject  to  hens  of  judgments  in 
the  order  of  their  priority  in  date.  In  Pennsylvania  there 
are  no  courts  of  chancery  from  which  a  creditor  may  have 
rehef ;  therefore,  from  necessity,  the  principle  is  established 
that  both  judgments  and  executions  have  an  immediate 
operation  on  equitable  estates.' 

The  common  law  rule  was  purely  technical,  and  arose 
out  of  the  supposed  inabihty  of  the  courts  of  law  to  deal 
with  equitable  estates.  Hence,  in  those  States  where  the 
distinction  between  courts  of  law  and  courts  of  equity  is 
abohshed,  and  the  same  court  now  administers  both  legal 
and  equitable  remedies  in  the  same  action,  the  reason  for 
the  old  doctrine  has  ceased  to  exist.  Therefore,  levy  of  exe- 
cution should  hold  the  equitable  estate  as  well  as  the  legal.' 

But  where  the  trust  is  not  executed  so  as  to  vest  the  legal 
title  in  the  beneficiary,  uuder  the  Illinois  statute,  such  an 
equitable  interest  is  not  an  estate  on  which  a  judgment  at 
law  can  be  a  lien,  or  on  which  an  execution  could  be 
levied.  ° 

§  1269.  Subject-Matter. — As  the  lands  to  be  levied 
upon  must  be  those  to  which  the  debtor  has  title,  either 
legal  or  equitable,  a  leviable  interest  in  land  must  be  a 
legal  or  equitable  title  to  land;  and  to  determine  whether 

'  Auwerter  v.  Mathiot,  9  Serg.  &  E.  (Pa.)  397,  402. 

'Atwater  v.   Savings  Bank,  45  Minn.  341;  McCarthy*.  Van  De«  Mey,  43 
Minn.  189.     See,  also.  Hale  v.  Home.  21  Gratt.  (Va.)  112. 
•Potter  V.  Couch,  141  TJ.  S.  296. 
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the  title  is  a  leviable  interest,  is  to  determine  whether  or 
not  the  debtor  has  a  title."  A  vested  estate  in  remainder 
is  subject  to  levy  and  sale;'  also  a  life  estate/  a  reversion,* 
a  leasehold  estate  in  lands,'  a  legal  possessory  interest  in 
land,'  estate  in  dower  or  by  curtesy  after  assignment,  but 
not  before.' 

But  the  interest  of  a  tenant,  by  will  or  sufferance,  is  not 
subject  to  levy;'  and,  unless  clearly  within  the  statute,  a 
contingent  remainder  is  not  subject  to  levy.'  Where  a 
homestead  right  is  a  life  estate,  the  reversion  of  the  home- 
stead may  be  taken  upon  execution. '" 

Where  the  wife  and  husband  hold  land  by  the  entireties, 
in  contemplation  of  law  they  are  one  person  for  such  pur- 
pose; and  when  one  of  them  dies  the  whole  estate  con- 
tinues in  the  survivor.  The  nature  of  this  kind  of  estate 
forbids  and  prevents  the  sale  or  disposal  of  it,  or  any  part 
of  it,  by  the  husband  or  wife,  without  the  assent  of  thti 
other.  As  a  consequence,  neither  the  interest  of  the  hus- 
band nor  that  of  the  wife  can  be  sold  under  execution  so  as 
to  pass  away  title  during  their  joint  lives,  or  as  against  the 
survivor  after  death  of  one  of  them." 

§  1270.  Rights  OF  Purchaser. — That  the  purchaser  takes 
only  the  title  of  the  debtor  is  so  well  established '  that  it  is 
unnecessary  to  cite  authority.  However,  it  is  held  by  the 
weight  of  authority  that  he  takes  the  title  that  the  execu- 
tion debtor  had  at  the  time  of  the  levy,"  and  an  after- 

'  Ducker  v.  Dry  Goods  Co.,  145  111.  653. 

»Ducker  v.  Burnham,  146  111.  9. 

^McClure  v.  Melendy,  44  N.  H.  469;  Roberts  «.  Whiting,  16  Mass.  186. 

<  Kelly  »  Morgan,  3  Yerg.  (Tenn.)  437;  Phillips  ».  Rogers,  12  Met.  (Mass.) 
405;  Wiley  d.  Bridgman,  1  Head  (Tenn.),  68. 

"Bisbee  v.  Hall,  3  Ohio,  449;  Shelton  v.  Codman,  3  Gush.  (Mass.)  318;  Chap- 
man V.  Gray,  15  Mass.  439. 

6  Thomas  v.  Bowman,  29  111.  426;  Talbot  «.  Chamberlin,  3  Paige  (N.  Y.),  219. 

'Graham  v.  Moore,  5  Harr.  (Del.)  318;  Pennington  v.  Yell,  11  Ark.  212; 
Nason  v.  Allen,  5  Me.  479. 

'Colvin  V.  Baker,  3  Barb.  (N.  Y.)  206. 

9  Jackson  v.  Middleton,  52  Barb.  (N.  Y.)  9;  Haward  ®.  Peavey,  128  111.  442. 

>»  Cross  V.  Weare,  62  N.  H.  125. 

"  Rorer  on  Jud.  Sales,  sect.  549;  Freeman  on  Co-ten.  sects.  73,  74;  Bruce  v. 
Nicholson,  109  N.  Car.  202. 

"Sullivan  v.  O'Neal,  66  Tex.  433;  Culver  v.  Phelps,  130  111.   317. 
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acquired  title  will  not  inure  to  the  purchaser  which  is  an- 
nexed before  the  execution  sale.  But  that  should  not  be 
the  law,  and  the  cases  cited  to  sustain  such  doctrine  are 
those  in  which  the  after- acquired  title  was  annexed  after 
the  sale,  which  is  not  pertinent  to  this  point.  The  correct 
doctrine,  based  upon  reason  and  good  conscience,  is  that  an 
after-acquired  title,  which  has  been  annexed  to  the  prop- 
erty since  the  levy  but  before  the  sale  under  the  execution, 
wiU  inure  to  the  purchaser.  Thus,  under  an  execution  sale 
of  real  estate,  the  interest  or  estate  of  the  judgment-debtor 
in  the  property  at  the  date  of  the  sale  passes  to  the  pur- 
chaser, although  acquired  after  the  levy  of  the  execution.' 
It  is  the  sale  and  deed  thereunder  which  passes  the  title  of 
the  executive  debtor.  The  judgment,  execution  and  levy 
by  the  officer  constitute  the  authority  and  fix  the  origin 
of  the  hen,  and  under  the  law  define  the  property  to  which 
such  lien  attaches,  but  they  do  not,  any  or  all  of  them, 
measure  the  interest  to  which  it  attaches;  it  attaches  to 
any  interest  which  the  judgment-debtor  may  have  in  the 
property  from  the  time  such  lien  has  its  inception,  until  a 
sale  or  determination  thereof. 

§  1271.  Sale  en  Masse  or  in  Parcels. — In  making  a 
sale  the  "statute  should  be  followed.  Most  of  the  States 
have  enacted  a  statute  providing  that  the  property  shall  be 
sold  in  parcels  when  it  can  be  done,  and  not  en  masse:  It 
is  the  established  construction  of  these  statutes  that  where 
several  adjoining  tracts  of  land  are  levied  on,  it  is  the  duty 
of  the  officer  to  offer  each  subdivision  of  the  laud  separately, 
and  if  no  bid  be  made  upon  the  tracts  when  so  offered,  then 
to  add  two  of  them  and  offer  them  and  so  on  until  all  tracts 
have  been  thus  offered;  and  if  no  bid  be  made  he  may  then 
offer  and  sell  the  tract  en  masse  for  a  reasonable  price.'  But 
if  the  statute  is  not  followed,  a  sale  is  not  absolutely  void, 
and  cannot  therefore  be  subject  to  collateral  attack,' and 
cannot  be  taken  advantage  of  in  an  action  of  ejectment.' 

'  Frink  «.  Roe,  70  Cal.  296. 

« Douthett  V.  Kettle,  104  111.  356;  Morris  v.  Roby,  73  111.  462;  Cohen  v.  Me- 
nard, 186  111.  130. 

'  Lewis  V.  Whitten,  112  Mo.  318. 

^HofEman  v.  Buschman,  95  Mich.  538;  Campau  v.  Godfrey,  18  Mich.  44. 
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And  a  sale  en  masse  will  not  be  set  aside  by  direct  attack 
unless  it  is  made  apparent  to  the  court  that  a  larger  sum 
would  have  been  realized  from  the  sale,  if  the  property  had 
been  sold  in  parcels,  or  that  the  sale  of  less  than  the  whole 
tract  would  have  brought  sufficient  to  satisfy  the  debt.' 
And  the  sheriff's  return  may  overcome  the  presumption 
that  he  did  his  duty  by  offering  each  tract  separately  and 
then  by  offering  two  tracts  together  before  offering  all  the 
tracts  en  masse.'  The  judgment-debtor  may  by  parol  waive 
a  sale  of  the  land  in  parcels  and  give  authority  to  sell  en 
masse.  ^ 

A  void  sale  cannot  be  made  valid  by  the  distribution  of 
its  proceeds  among  judgment-creditors  of  the  debtor  whose 
land  has  been  thus  sold.'  And  mere  inadequacy  of  price  is 
insufficient  to  set  aside  a  sheriff's  sale,  if  the  sale  is  in  all 
respects  regular  and  no  fraud  is  shown  to  have  been  prac- 
ticed. ' 

§1272.  Eminent  Domain. — When  land  descends  from 
sovereignty  the  grantee  takes  it  subject  to  the  right  of 
eminent  domain;  that  is,  eminent  domain  is  the  superior 
right  of  property  subsisting  in  sovereignty,  by  which  pri- 
vate property  may  in  certain  cases  be  taken  or  its  use  con- 
trolled for  the  pubhc  benefit,  without  regard  to  the  wishes 
of  the  owner;  but  this  right  to  resume  the  possession  of 
the  property  must  be  pursued  in  the  manner  directed  by 
the  constitution  and  the  laws  of  the  State,  which  provide 
for  a  suitable  compensation  to  the  owner." 

The  legislature  may  determine  what  private  property  is 
needed  for  public  purposes,  because  that  is  a  question  of 
political  and  legislative  character;  but  when  the  taking 
has  been  ordered,  then  the  question  of  compensation  is 
judicial.'    And,  hence,  the  extent  to  which  property  shall 

'  Hudepohl  v.  Water  and  Mining  Co. ,  94  Cal.  588. 

2  Cohen  v.  Menard,  136  111.  130. 

3  Smith  V.  Randall,  6  Cal.  47;  San  Francisco  v.  Pixley,  31  Cal.  59;  Smith  v. 
Meldrem,  107  Pa.  St.  348. 

'  Gardner  v.  Slsk,  54  Pa.  St.  508;  Henry  v.  McClellan,  146  Pa.  St.  34. 
'  Cake  «.  Cake,  156  Pa.  St.  47. 

"Moore  v.  Carson,  104  N.  Car.  431;  Haskell  v.  New.  Bedford,  108  Mass.  214. 
'  Monongahela  Navigation  Co.  v.  United  States,  148  U.  S.  312.  ' 
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be  taken  for  the  public  rests  wholly  in  legislative  discre- 
tion, subject  only  to  the  restraint  that  just  compensation 
must  be  made.'  But  property  cannot  be  condemned  for  a 
public  use  to  be  appropriated  to  a  private  use." 

§  1273.  By  Statutory  Provisions  Under  the  Supervision 
OP  THE  Court. — The  States  have  enacted  laws  by  which, 
the  real  estate  of  persons  under  disability  may  be  conveyed 
upon  certain  conditions.  Hence,  the  guardians  or  con- 
servators of  minors,  lunatics  and  other  persons  under  dis- 
ability, may,  under  the  supervision  of  the  proper  court 
convey  the  real  estate  of  such  disabled  persons.'  But  un- 
less the  party  is  under  a  disability  the  court  cannot  order 
his  property  sold  because  it  will  be  beneficial.  For  each 
person  of  sound  mind  is  absolutely  free  to  dispose  of  his 
property  in  any  manner  not  contrary  to  law.* 

Where  there  is  no  constitutional  inhibition  a  sale  may 
be  authorized  by  special  act  of  the  legislature,  as  well  as 
by  order  of  the  court  under  the  general  law,  in  case  of 
necessity  for  sale  of  real  estate  in  the  hands  of  an  ex- 
ecutor. ° 

But  before  a  court  can  decree  the  sale  of  the  property  of 
a  party  under  disability,  it  is  necessary,  in  order  to  give 
the  court  jurisdiction,  that  there  be  a  summons,  and  a 
return  of  the  summons  as  served,  if  the  person  is  a  resi- 
dent of  the  State  where  the  land  lies,  or  in  case  of  a  non- 
resident there  must  be  proof  of  due  publication,  which 
takes  the  place  of  service.' 

§  1274.  Confirmation  of  Title. — Where  a  title  is  defect- 
ive through  some  informality  in  the  execution  of  the  con- 
veyance, a  court  of  equity  will  reform  the  deed  making  it 
express  the  agreement  of  the  parties.  Thus,  if  by  mis- 
take or  fraud  more  land  is  included  than  should  have  been, 

'  Shoemaker  v.  United  States,  147  U.  S.  282. 
'Field  «.  Barling,  149  111.  556. 

•Cochran  o.  Van  Surlay,  20  Wend.  (N.  Y.)  365;  Jones  v.  Perry,  10  Yerg. 
(Tenn.)  59. 
*  Adams  v.  Palmer,  51  Me.  494;  Wilkinson  v.  Leland,  3  Pet.  (U.  S.)  658. 
•Sohier®.  Church,  109  Mass.  1;  Watkins  v.  Holman,  16  Pet.  (U.  S.)  59. 
•Willis  V.  Hodson  (Md.),  13  Baltimore  L.  Jour. ;  39  At.  Rep.  604. 
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the  deed  may  be  reformed  and  the  part  imj>roperly  con- 
veyed transferred  to  the  grantor.'  To  reform  an  instru- 
ment in  equity  is  to  make  a  decree  that  a  deed  or  other 
agreement  shall  be  made  or  construed  as  it  was  originally 
intended  by  the  parties  when  an  error  as  to  a  fact  has  been 
committed.'  And  when  an  absolute  sale  is  made  and  con- 
sideration paid,  the  fee  simple  is  thereby  conveyed;  and  a 
deed  which  fails  by  reason  of  the  use  of  technical  words 
to  pass  such  title,  whether  by  mistake  of  the  legal  import 
of  such  words  or  by  fraud,  and  wiU  not  discharge  and 
satisfy  the  original  contract,  may  be  reformed  so  as  to  con- 
vey the  title  intended  to  be  conveyed  by  the  parties." 

So,  the  legislature  may  affirm  a  deed  of  an  executrix  and 
make  perfect  title  to  the  grantee  as  against  the  heirs  of 
the  testator  without  regard  to  extraneous  facts  respecting 
the  application  of  the  purchase-money.*  And  a  conformity 
act  of  the  legislature  that  merely  assumes  to  cure  an  in- 
formality, in  the  certificate  of  a  magistrate  creating  no  uevp- 
title,  affecting  no  right  but  such  as  equitably  flows  from 
the  grantor,  that  accomplishes  what,  upon  the  principles 
of  natural  justice,  a  court  of  chancery  ought  to  decree, 
may  have  a  retrospective  operation  when  the  manifest 
design  of  the  legislature  was  that  it  should  thus  operate." 

A  legislature  may,  when  not  unconstitutional,  pass  a  pri- 
vate act  authorizing  a  court  to  decree  on  the  petition  of  an 
administrator,  a  private  sale  of  the  real  estate  of  an  intestate 
to  pay  his  debts  even  though  the  acts  should  not  require 
notice  to  heirs  or  to  anyone,  and  although  the  same  gen- 
eral subject  is  regulated  by  general  statute  much  more 
fuHy  and  better  in  its  nature.'  And  an  act  of  Congress 
affirming  the  title  makes  a  legal  title  without  a  patent.' 

The  legislatui'e  may  have  power  by  a  retrospective  act 
to  cure  a  mere  defect  and  irregularities  in  legal  proceed- 

'  Popijoy  D  Miller,  133  Ind.  19. 

'  Lumburt  v.  Hill,  41  Me.  475;  Adams  v.  Stevens,  49  Me.  363. 
'Dinwiddle  v.  Self,   145   111.  290.     See,  also,  Rackley    v.  Chestnutt,  110 
N.  Car.  262. 
•'Leland  i>.  Wilkinson,  10  Pet.  (U.  S.)  294. 
'  Chesnut  v.  Shane,  16  Ohio,  599. 
« Florentine  v.  Barton,  2  Wall.  (U.  S.)  210. 
'  Grignon  v.  Astor,  2  How.  (U.  S.)  319. 
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ings,  but  it  has  no  power  to  make  a  decree  or  judgment, 
rendered  without  jurisdiction,  a  valid  and  binding  decree 
or  judgment.' 

§  1275.  Tax  Titles.— The  State  imposes  taxes  upon  real 
estate  to  furnish  revenue  to  carry  on  its  various  depart- 
ments. These  taxes  are  made  a  lien  on  the  land,  and  if 
not  paid  the  land  is  sold,  or  a  portion  of  it,  to  satisfy  the 
tax,  and  a  deed  made  to  the  grantee  after  the  time  of  re- 
demption has  expired,  as  redemption  is  allowed  by  the 
States.  These  laws  vary  in  detail,  but  if  they  are  strictly 
followed  and  all  requirements  fulfilled,  the  deed  given  is 
valid.  The  efficient  laws  of  the  present,  if  followed,  will 
give  a  purchaser  at  a  tax  sale  an  indefeasible  title.  The 
trouble  is  that  the  law  is  not  followed  in  detail;  the  officers 
for  the  State  are  generally  unskilled  in  conveyancing  and 
unlearned  in  the  law,  and  as  a  consequence  many  tax  deeds 
are  set  aside  as  invahd.  Thus,  tax  deeds  are  often  given 
before  the  time  for  redemption  has  expired,  and,  of  course, 
are  invalid."  And  so  if  the  deed  is  executed  by  an  oflficer 
not  the  one  designated  by  the  statute,  it  is  void.'  Likewise 
if  a  deed  in  the  granting  clause  omits  to  recite  the  land 
granted  it  is  not  a  substantial  compliance  with  the  statute, 
and  is  void  upon  its  face.*  Also  if  a  deed  is  executed  which 
does  not  recite  aU  the  proceedings  prescribed  by  law  for  the 
purchase  of  forfeited  lands,  it  is  void. '  Or  if  the  deed  is 
executed  under  the  authority  of  a  court  without  jurisdic- 
tion, it  is  void.' 

The  better  and  prevailing  rule  is  that  a  strict  and  literal 
compliance  with  aU  the  provisions  of  the  statute  is  neces- 
saiy  to  make  vahd  a  tax  deed.  The  anterior  proceedings 
must  be  regular.  When  the  ministerial  officer  of  the  law 
has  performed  every  requirement  of  the  law,  and  every 
condition  essential  to  the  deed,  then  it  becomes  conclusive 
evidence  of  title  in  the  grantee  according  to  its  extent  and 

'  Willis  V.  Hodson  (Md.),  13  Baltimore  L.  Jour. ;  39  At.  Eep.  604. 

"Eichards  v.  Thompson,  43  Kans.  209;  Little  v.  Edwards,  84  Wis.  649 

'Deputron  v.  Young,  134  U.  S.  341. 

*  Wood  V.  Nlcolson,  43  Kans.  461. 

'Bender  v.  Dungan,  99  Mo.  136;  Sanger  v.  Rice,  43  Kans.  580. 

'  Alexander  v.  Savage,  90  Ala.  383. 


§  1275]  TITLE   BY  GRANT.  1315 

import.  And  the  legislature  has  the  constitutional  right 
to  make  a  tax  deed  prima  facie  evidence  of  title;  but  its 
recitals  cannot  be  made  conclusive  that  all  the  anterior  pro- 
ceedings have  been  regular. 
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§  1276.  Definition. — The  old  definition  of  a  deed  is  that 
it  is  a  writing,  sealed  and  delivered,  written  on  paper  or 
parchment.'  This  is  the  present  meaning  of  a  deed,  ex- 
cept.  in  several  States  the  seal  has  been  abolished  by  stat- 
ute. Hence,  by  the  term  deed,  is  understood  a  writing 
under  seal,  except  in  those  States  where  the  seal  is  abol- 
ished, by  which  lands,  tenements  or  hereditaments  are  con- 
veyed for  an  estate  not  less  than  a  freehold." 

'  Co.  Litt.  85b. 

^  No  private  seal  is  required  in  Alabama,  Arkansas,  California,  Colorado,. 
Idaho,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana,  Michigan,  Mississippi, 
Missouri,  Nebraska,  North  Dakota,  Ohio,  Oklahoma  Territory,  South  Dakota, 
Tennessee,  Texas,  Utah,  and  Washington.  In  the  following  an  ink  or  printed 
scroll,  with  L.  S.  or  seal,  is  a  sufficient  seal:  Connecticut,  Delaware,  Florida, 
Georgia,  Illinois,  Maryland,  Minnesota,  Montana,  Nevada,  New  Jersey,  New 
Mexico.  North  Carolina,  Oregon,  Pennsylvania,  South  Carolina,  Virginia, 
West  Virginia,  Wisconsin,  and  Wyoming.  In  the  following  States  a  scroll  is^ 
not  sufficient,  but  something  must  be  placed  upon  and  attached  to  the  instru- 
ment to  mfike  a  seal,  as  wax,  wafer,  adhesive  paper,  and  the  like:  Maine, 
Massachusetts.  New  Hampshire,  New  York,  Rhode  Island,  and  Vermont. 

(1316) 
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The  law  requires  a  greater  solemnity  in  the  conveyance 
of  land  than  in  that  of  chattels.  In  the  early  periods  of 
English  history,  and  prior  to  the  statute  of  frauds,  the 
conveyance  of  land  was  not  usually  by  writing,  though  it 
was  accompanied  by  overt  acts  equivalent,  in  point  of  for- 
mality and  certainty,  to  deeds.  By  the  provisions  of  the 
statute  of  frauds, '  all  estates  and  interests  in  land,  except 
leases  not  exceeding  three  years,  created,  granted  or  as- 
signed by  livery  and  seisin  only,  or  by  parol,  and  not  in 
writing,  and  signed  by  the  party,  were  declared  to  have  no 
greater  force  and  effect  than  estates  at  will  only.  It  was 
further  provided  that  no  person  could  be  charged  upon  any 
contract  or  sale  of  land,  or  any  interest  in  or  concerning 
the  same,  unless  the  agreement,  or  memorandum  or  note 
thereof,  was  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  persoji  by  him  lawfully 
authorized."  This  statute  has  been  substantially  followed 
by  the  several  States  of  the  American  Union,  either  by 
adoption  or  by  assumption. 

In  the  United  States  the  essentials  of  a  deed  are  :  1.  A 
sufficient  writing;  2.  A  competent  grantor  and  grantee; 
3.  Subject-matter;  4.  A  consideration;  5.  Execution  by 
signing,  sealing  where  the  seal  has  not  been  abolished,  at- 
testation and  acknowledgment;  6.  Delivery  and  acceptance; 
Y.  Eegistration. 

Deeds  have  been  given  in  all  ages  of  civilization  and  by 
all  civihzed  people.  In  the  year  106,  B.  C,  a  deed  was 
given,  which  was  found  in  an  Egyptian  tomb.  It  was 
written  on  papyrus,  and  contains  a  sale  of  land  in  the  city 
of  Thebes.  It  gives  the  names  and  titles  of  the  sovereigns 
m  whose  time  the  instrument  was  executed;  it  describes 
with  military  precision  the  parties,  the  land  conveyed,  and 
the  grantors  warrant  the  title,  and  the  grantee  accepts 
the  deed.  The  deed  was  sealed  and  had  a  certificate  of 
registry. ' 

§  1277.  What  Constitutes  a  Sufficient  Writing.— 
First,  it  must  be  written  or  printed  upon  paper  or  parch- 

'  29  Charles  II.  c.  3,  sects.  1,  2. 

^29  Charles  II  c.  3,  seot,  4. 

*8ee  note  to  section  1254,  4  Kent  s  Com.  463,  note. 
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ment; '  writing  upon  such  materials  being  regarded  as  less 
likely  to  be  altered,  vitiated  or  corrupted.  So  if  an  agree- 
ment be  written  on  a  piece  of  wood,  linen,  the  bark  of  a 
tree,  a  stone,  or  the  like,  sealed  and  delivered,  it  is  not  a 
good  deed. 

The  law  does  not  require  absolute  accuracy  or  precision 
in  respect  to  what  is  written,  as  long  as  the  intention  and 
meaning  of  the  parties  can  be  gathered  from  the  instru- 
ment; the  writing  may  be  in  any  known  language  or  in  any 
hand.  False  Latin  or  English,  though  it  be  very  defective, 
will  not  avoid  a  deed."  But  the  matter  written  must  be 
legally  and  orderly  set  forth;  there  must  be  words  suffi- 
cient to  specify  the  agreement  and  bind  the  parties. ,  If  the 
intent  is  to  make  a  deed,  and  this  is  shown  on  the  face  of 
the  writing  and  by  the  acts  of  the  parties,  it  will  be 
declared  a  deed.'  If  the  face  of  the  instrument  shows  a 
conveyance  operating  at  once  and  irrevocably,  and  there  is 
nothing  which  is  not  reconcilable  with  this  interpretation 
it  is  a  deed.*  But  if  the  writing  is  testamentary  in 
character  and  not  a  deed  operating  in  prcesenti  it  is  a  will. ' 

If  the  deed  is  not  acknowledged  nor  witnessed  it  will  be 
construed  as  an  agreement  to  convey.* 

§  1278.  Alterations  or  Filling  Blanks.— The  writing 
should  be  completed  before  delivery;  for  a  blank  paper 
signed,  sealed  and  delivered,  and  then  written  upon  is  no 
deed.' 

The  doctrine  of  the  American  courts  is  not  uniform. 
But  it  is  generally  held  that  one  may  convey  real  estate 

'  Co.  Litt.  35b;  Shep.  Touch.  50,  54;  Warren  «.  Lynch,  5  Johns.  (N.  Y.)  246; 
2  Bl.  Com.  297. 

"  Shep.  Touch.  55;  Shrewsbury's  Case,  9  Co,  48;  Watters  v.  Bredin,  70  Pa. 
St.  337. 

'Eversone.  Webster  (S.  Dak.),  53  N.  W.  Rep.  747;  Worley  «.  Daniel,  90 
Ga.  650.  See,  also,  Seeligson  v.  Singletary,  66  Tex.  271;  Diefendorf  ®.  Diefen- 
dorf,  132  N.  T.  100;  Bromley  v.  Mitchell,  155  Mass.  509. 

^Bromley  s.  Mitchell,  155  Mass.  509;  Worley  v.  Daniel,  90  Ga.  650. 

'Donald  v.  Nesbit,  89  Ga.  290.  See,  also,  Gage  v.  Gage,  13  N.  H.  371;  la 
re  Diez,  50  N.  Y.  88;  In  re  Knight,  2  Hagg.  Eccl.  554. 

'  Eureka  Lumber  Co.  v.  Brown  (Ala.),  15  South.  Rep.  518;  Clinch  River 
Veneer  Co.  ■».  Kurth  (Va.),  19  S.  E.  Rep.  878. 

'  Davidson  v.  Cooper,  11  Mees.  &  Wei.  793;  Burns».  Lynde,  6  Allen  (Mass.), 
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by  signing  and  acknowledging  the  deed  in  blank,  and  de- 
livering the  same  to  an  agent,  with  an  express  or  implied 
authority  to  fill  up  the  blanks  and  perfect  the  conveyance. 
While  at  one  time  it  was  doubted  whether  a  parol  au- 
thority was  adequate  to  authorize  an  alteration  or  addition 
to  a  sealed  instrument,  the  better  opinion,  at  this  day,  is 
that  the  power  is  sufficient.' 

But  there  are  other  courts  which  hold  that  parol  au- 
thority to  fill  a  blank  is  not  sufficient  to  validate  a  deed 
in  blank,"  unless  the  grantor  is  present  and  orders  the 
blank  to  be  filled.  A  deed  may  take  effect  as  modified  by 
the  interlineation  or  erasure,  provided  such  change  is 
made  before  dehvery.'  But  it  is  the  safer  way,  in  case  of 
alterations  to  make  a  memorandum  of  it,  upon  some  part 
of  the  instrument  itself,  to  show  that  it  was  made  before 
delivery. 

A  change  made  in  the  description  of  the  property,  made 
after  the  delivery  of  the  deed  to  the  grantee  and  its  record 
in  the  register's  offlce,  does  not  give  operation  to  the 
deed  with  the  changed  description.  Because  an  altera- 
tion in  the  description  of  property  embraced  in  a  deed,  so 
as  to  make  the  instrument  cover  property  different  from 
that  originally  embraced,  whether  or  not  it  destroys  the 
vahdity  of  the  instrument  as  a  conveyance  of  the  property 

305;  "Warring  v.  Williams,  8  Pick.  (Mass.),  336;  Shep.  Touch.  54,  68;  Powell 
V.  Divett,  15  East.  39. 

'  Drury  v.  Poster,  3  Wall.  (U.  S.)  34,  33;  Gibbs  v.  Frost,  4  Ala.  730;  Chi- 
cago V.  Gage,  95  111.  593;  State  v.  Pepper,  81  Ind.  76;  Wright  v.  Harris,  31 
Iowa,  373;  South  Berwick  v.  Huntress,  58  Me.  89;  Warring  v.  Williams,  8 
Pick.  (Mass.)  333;  State  ®.  Young,  33  Minn.  551,  557;  Field  1>.  Stagg,  53  AIo. 
584;  Garland  v.  Wells,  15  Nebr.  398;  Ex  parte  Kerwin,  8  Cow.  (N.  Y.)  117; 
Cribbens.  Deal,  21  Oreg.  311;  Gourdin  v.  Commander,  6  Rich.  (S.  Car.)  497; 
Ragsdale  v.  Robinson,  48  Tex.  379;  Van  Etta  v.  Bvenson,  28  Wis.  33. 

=  Cross  V.  State  Bank,  5  Ark.  535;  Upton  v.  Archer,  41  Cal.  85;  Clendaniel 
V.  Hastings,  5  Harr.  (Del.)  408;  Ingram  v.  Little,  14  Ga.  173;  State  v.  Mat- 
thews, 44  Kans.  596;  Ayres  v.  Probasco,  14  Kans.  175;  Cummins  ■».  Cassily,  5 
B.  Mon.  (Ky.)74;  Byers  v.  McClanahan,  6  Gill  &  J.  (Md.)  350;  Stebbins  'v. 
Watson,  71  Mich.  467;  Williams  «.  Crutcher,  5  How.  (Miss.)  71;  Graham  v. 
Holt,  3  Ired.  (N.  Car.)  300;  Ayres  v.  Harness,  1  Ohio,  368;  Wallace  ».  Harm- 
stad,  15  Pa.  St.  463;  Gilbert  ».  Anthony,  1  Yerg.  fTenn.)  69;  Harrison  v 
Tiernans,  4  Rand.  (Va.)  177. 

2  Gordons.  Sizer,  39 Miss.  818;  Bartleltc.  Brown,  131  Mo.  353;  Bassetta. Baa- 
sett,  55  Me.  136;  Turner  v.  Warren,  160  Pa.  St.  336. 
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originally  described,  certainly  does  not  give  validity  as  a 
conveyance  of  the  property  of  which  the  new  description 
is  inserted.  The  old  execution  is  not  continued  in  exist- 
ence as  to  the  new  property.  To  give  effect  to  the  deed  as 
one  of  the  newly  described  property  it  must  be  re-executed. 
In  other  words,  a  new  conveyance  must  be  made.  If  such 
deed  is  valid  between  the  parties  from  the  time  of  the 
alteration,  without  a  new  execution,  it  cannot  take  effect 
and  be  in  force  as  to  subsequent  purchasers  without  no- 
tice, whose  deeds  are  already  recorded;  but  as  to  them, 
their  deeds  take  priority,  and  in  some  States  the  altered 
deed  is  absolutely  void." 

1 12Y9.  Presumption  of  Law  as  to  the  Time  of  Makinq 
Alteration. — According  to  one  line  of  authorities  the  pre- 
sumption of  law  is  that  interlineations  and  erasures  are 
■  made  after  the  delivery  of  the  deed,  and  thus  throw  the  bur- 
den of  proof  upon  the  grantee  to  show  that  they  were  made 
before  dehvery."  And  another  class  of  cases  holds  that  the 
alteration  was  made  before  delivery. '  Still  other  decisions 
hold  that  there  is  no  presumption  of  law,  and  that  the  bur- 
den of  proof  is  upon  the  party  relying  on  the  deed.*  But 
the  better  rule  is  that  the  law  will  presume  that  the  altera- 
tion was  made  before  or  contemporaneously  with  the  sign- 
ing, and  is  a  question  for  the  jury.' 

§  1280.  Parties  to  a  Deed — Grantors. — In  order  to  con- 
vey by  grant  there  must  be  a  competent  grantor  who  uses 
apt  words  of  conveyance.  Merely  signing,  sealing,  and  ac- 
knowledging an  instrument  in  which  another  person  is 
grantor  is  not  sufficient."  The  grantor  must  be  legally  com- 
petent to  contract  and  be  truly  and  sufficiently  described. 

Persons  under  disability  such  as  infants,  and  persons 
non  compos  mentis,  and  in  some  States  married  women  are 

'  Moelle  V.  Sherwood,  148  U.  S.  31. 

"  Dow  V.  Jewell,  18  N.  H.  356;  Galland  v.  Jackman,  26  Cal.  85. 

'  Harding  v.  Bank,  81  Iowa,  499;  Des  MoineaNat.  Bank  i>.  Harding,  86  Iowa, 
153;  Bedgood  v.  McLain,  89  Ga.  793. 

*  Beaman  v.  Russell,  30  Vt,  305;  Ely  v.  Ely,  6  Gray  (Mass.),  439;  Knight  «. 
Cleme    s,  8  Add.  &  El.  315;  Comstock  v.  Smith,  26  Mich.  306 

'  McCormick  v  Fitzmorris,  39  Mo.  34. 

« Agricultural  Bank  v.  Rice,  4  How.  (U.  S.)  335. 
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not  capable  of  conveying  an  absolute  title.  But  the  com- 
mon law  disability  of  married  women  has  been  abolished 
in  many  States  and  she  stands  equally  with  her  husband  as 
to  property  rights. 

The  grantor  is  presumed  to  be  sane  and  able  to  make  a 
deed.'  And  a  conveyance  by  a  person  under  an  assumed 
name  passes  title."  If  the  grantor's  name  be  left  out  in  one 
clause  in  the  deed  it  will  not  invalidate  the  deed  when  he 
has  signed  it,  and  it  is  otherwise  regular.'  The  identity  of 
the  name  of  the  grantor  or  grantee  is  presumptive  evidence 
of  the  identity  of  the  person.  *  And  the  presumption  is  that 
the  grantor  in  a  deed  was  sane  and  competent  to  execute  it 
at  the  time  of  its  execution." 

§  1281.  Insane  Peesons— Infants. — Many  deeds  which, 
by  the  early  law,  would  be  void  for  want  of  legal  capacity 
in  the  grantor,  are  now  held  to  be  voidable.  Thus,  a  per- 
son of  non-sane  memory  was  formerly  held  incapable  of 
making  a  deed."  But  the  modern  law  is  different,  and  a 
deed  executed  by  a  person  of  non-sane  mind,  whether  in- 
sane or  imbecile  is  to  be  held  voidable  rather  than  void. ' 
It  is  now  the  settled  law  that  the  deed  of  an  infant,  ordi- 
narily, is  not  void,  but  merely  voidable." 

The  earlier  cases  held  that  where  title  passes  at  common 
law  by  deed,  as  in  cases  of  grants,  surrender,  and  releases, 
an  infant  was  unable  to  convey,  and  his  deed  was  void.  So 
if  an  infant  made  a  deed  of  feoffment  and  gave  a  power  of 
attorney  to  make  a  livery,  a  livery  so  made  was  void;  but 

'  Jones  V.  Jones,  137  N.  Y.  610.     See,  also.  West  v.  Douglas,  145  111.  164. 

« Wilson  r>.  White,  84  Cal.  239. 

'  Jenkins  v.  Jenkins,  148  Pa.  St.  217. 

*  Rupert®.  Penner,  35  Nebr.  587;  Aultman  ».  Timm,  93  Ind.  158;  Stehbins 
■».  Duncan,  108  U.  S.  47;  Douglas  v.  Dakin,  46  Cal.  49;  Flourroy  v.  Warden, 
17  Mo.  436;  Tillotson  ».  Webber,  96  Mich.  144. 

"Buckey  v.  Buckey  (W.  Va.),  18  S.  E.  Rep.  383. 

» Sliep.  Touch.  56;  Dicken  v.  Johnson,  7  Ga.  484;  Elder  v.  Schumacher,  18 
Colo.  433;  Sullivan  v.  Plynn,  30  D.  C.  396. 

'  Wait  V.  Maxwell,  5  Pick.  (Mass.)  217;  Hovey  v.  Hobson,  53  Me.  451;  Den- 
nett V.  Dennett,  44  N.  H.  538;  Irvine  v.  Irvine,  9  Wall.  (U.  8.)  617,  625- 
Thompson  v.  Strickland,  53  Miss.  574;  Nightingale  v.  Withington  15  Mass' 
272,  374. 

8  Amer.  Mort.  Co.  v.  Wright  (Ala.),  14  S.  Rep.  399;  Zouch®.  Parsons,  3  Burr. 
1794,  1805;  Kendell  ®.  Lawrence,  33  Pick.  (Mass.)  540. 
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if  the  infant  himself  personally  made  the  Uvery,  the  title 
passed;  the  deed,  which  was  then  truly  an  act,  was  merely 
voidable,  and  an  entry  under  it  was  not  wrongful.'  Under 
the  statute  of  uses  it  was  held  that  an  infant  could  not 
make  even  a  voidable  conveyance  by  feoffment  with  livery, 
and  his  deed  of  bargain  and  sale  was  void.  But  another  de- 
cision' held  that  all  deeds  of  infants  under  the  statute  of 
uses  were  merely  voidable. 

But  it  must  be  remembered  that  a  deed  originally  meant 
an  act.  Under  the  statute  of  uses,  and  by  the  modern 
authorities,  it  means  a  contract.  A  feoffment  with  livery 
was  effective,  as  it  was  an  act  which  the  operation  of  law 
could  not  prevent.  A  deed  operating  under  the  statute  of 
uses  can  only  be  effective  when  such  effectiveness  is  given 
by  operation  of  law.  An  avoidance  was  necessary  in  case 
of  a  feoffment,  and  was  effected  by  entry,  or,  after  major- 
ity, by  a  writ  of  dumfuit  infra  cetatem. 

Under  the  modern  doctrine  an  infant  may  avoid  a  con- 
tract for  the  purchase  of  land  by  him  on  arriving  at  age, 
by  any  act  of  positive  and  distinct  dissent,  though  not 
accompanied  by  an  offer  to  reconvey,  or  to  restore  what 
he  has  received  under  the  contract ;  such  disaffirmance 
renders  the  contract  void  ab  initio,  though  the  adult  party 
may  sometimes  be  left  remediless."  There  is  a  well-recog- 
nized distinction  between  the  nature  of  those  acts  which 
are  necessary  to  avoid  an  infant's  deed,  and  the  character 
of  those  which  are  sufficient  to  affirm  it;  and  the  act  of 
confirmation,  being  of  a  character  less  solemn  than  the 
act  of  avoidance,  may  be  effected  in  a  less  formal  manner. 
Because  the  deed  of  an  infant,  not  being  void,  passes  the 
title  to  the  land  to  his  grantee,  and  if  avoided,  the  owner- 
ship is  retransf erred,  and  the  seisin  changed;  while  a  con- 
firmation passes  no  title,  effects  no  change  of  property,  and 
disturbs  no  seisin.' 

The  current  of  modern  decisions,  even  to  the  avoidance 
of  an  infant's  deed,  is  a  liberal  extension  of  this  rule; 

» Thomas  «.  Roberts,  16  Mees.  &  Wels.  777. 
»Zouch  V.  Parsons,  3  Burr.  1794. 
'McCartya.  Iron  Co.,  93  Ala.  463. 
« Irvine  v.  Irvine,  9  Wall.  (U.  S.)  617. 
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and  the  trend  is  to  establish  one  simpler,  more  conserva- 
tive, and  of  easier  and  more  general  application,  thereby 
avoiding  many  of  the  perplexing  and  refined  distinctions 
under  the  strict  rule,  which  requires  the  act  of  disaffirm- 
ance to  be  of  equal  notoriety  and  solemnity  with  the  orig- 
inal act  or  conveyance,  but  which  was  never  of  universal 
application,  for  the  deed  could  always  be  avoided  by  a 
proper  plea.  The  common  rule  is,  that  any  such  contract 
may  be  affirmed,  by  unequivocally '  recognizing  its  con- 
tinued existence  and  binding  force.  So,  it  may  be  disa- 
vowed by  some  distinct  and  positive  act,  leaving  no  room 
for  doubt  as  to  the  intention  of  the  party.  This  may  be 
effected  by  notice  of  disaffirmance,  by  suit,  plea  or  entry 
upon  real  estate  or  other  unmistakable  act  of  dissent,  or  of 
confirmation,  as  the  case  may  be.  A  fortiori,  a  contract 
of  purchase  of  land  may  be  disaffirmed  by  the  infant,  after 
attaining  majority,  by  act  manifesting  distinctly  and  une- 
quivocally an  election  and  intention  to  disaffirm;  by  any 
act  of  distinct  and  positive  dissent,  whatever  may  be  its 
form  or  expression.'  Thus,  agreeing  to  pay  the  note  given 
for  the  land  when  an  infant,  is  a  ratification  of  the  con- 
tract." 

The  right  to  disaffirm  is  not  lost  by  sale  of  the  land  by 
the  infant's  grantee  to  an  innocent  purchaser.' 

§  1282.  Eatipication  of  Infant's  Deed.-- -The  doctrine 
that  holds  an  infant's  deed  void,  makes  it  necessary  that 
the  ratification  must  have  the  elements  of  a  new  contract, 
except  a  new  consideration.  Hence,  there  must  be  an  ex- 
press promise,  or  such  acts,  after  the  infant  becomes  of 
age,  as  practically  lead  to  the  conclusion  that  he  intended 
to  ratify  the  contract,  and  pay  the  consideration,  or  ratify 
the  deed.  But  the  modern  authority  has  broken  away  from 
the  ancient  doctrine,  and  holds  that  an  infant's  deed  may 
be  ratified  without  a  new  promise,  positive  and  precise,  and 
equivalent  to  a  new  contract,  as  the  words  ratify  and  con- 

' Drake®.  Ramsay,  5  Ohio,  351;  Tunison  v.  Ohamblin,   88  111.   378,  Singer 
Manuf.  Co.  v.  Lamb,  81  Mo.  331,  McCarthy  v  Nicrosi,  73  Ala.  332, 
'Houlton®.  Manteuffel,  51  Minn.  185. 
'  Searcy  v.  Hunter.  81  Tex.  644. 
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firm  necessarily  import  that  there  is  something  in  existence 
to  which  ratification  or  confirmation  can  attach,  and,  hence, 
any  words  or  acts  by  the  infant  after  arriving  at  full  age 
that  clearly  recognize  the  existence  of  the  contract  as  a 
binding  obhgation,  will  constitute  a  ratification.' 

If  the  infant  would  avoid  his  deed,  he  must  do  so  within 
a  reasonable  time  after  becoming  of  age.'  And  so  an  in- 
fant's deed  may  be  ratified  by  a  recital  in  a  subsequent  deed 
with  a  design  to  ratify. '  The  acceptance  of  a  lease,  subse- 
quent acceptance  of  the  consideration  and  the  acknowl- 
edgment of  the  validity  of  the  deed  will  be  a  suflicient 
ratification.* 

He  can  disafiirm  by  entry  on  the  land,  or  institution  of  a 
suit  or  by  a  subsequent  conveyance  after  arriving  at  age. ' 
This  right  of  disaffirmance  is  a  personal  privilege  of  the 
infant  only,  and  of  his  privies  in  blood,  but  not  of  his 
privies  of  estate,'  and  the  burden  is  upon  him  to  prove  his 
infancy  at  the  time  of  making  the  contract.'  And  when 
the  disaffirmance  is  once  made  the  infant  cannot  thereafter 
repudiate  it,  and  claim  the  benefits  of  the  contract.  ° 

§  1283.  Return  op  Consideration. — When  the  infant 
elects  to  disaffirm  the  contract  made  during  his  minority,  he 
must  restore  the  consideration  received  by  him  if  he  has  it 
in  possession  at  the  time  of  such  disaffirmance;  otherwise, 
if  it  has  been  lost  or  squandered  during  his  minority.'  An 

'  Amer.  Mort.  Co.  v.  Wright  (Ala.),  14  S.  Rep.  399;  Kendrick  v.  Niesz;  17 
Colo.  506;  Sharp  ».  Robertson,  76  Ala.,  343. 

'  Wallace  v.  Lewis,  4  Harr.  (Del.)  75;  Terrell  v.  Weymouth,  32  Fla.  255; 
Emmons  v.  Murray,  16  N.  H.  385;  Amey  d.  Cockey,  73  Md.  397;  Goodnow 
«.  Lumber  Co.,  31  Minn.  468. 

'  Phillips  V.  Green,  5  Mon.  (N.  Y.)  344. 

*  Irvine  v.  Irvine,  9  Wall.  (U.  S.)  618. 

'  Tucker  v.  Moreland,  10  Pet.  (U.  S.)  75;  Black  v.  Hills,  36  HI.  379. 

«  Nightingale  ®.  Withington,  15  Mass.  272,  274;  Chandler  v.  Simmons,  97 
Mass.  508,  511;  Mansfield  v.  Gordon,  144  Mass.  168;  Person  v.  Chase,  37  Vt. 
647;  Bozeman  v.  Browning,  31  Ark.  364;  Judge  v.  Stone,  44  N.  H.  593;  Veal 
V.  Fortson,  57  Tex.  482;  TlUingba&t  v.  Holbrook,  7  R.  I.  230;  Campbell  v. 
Kuhn,  45  Mich.  513;  Gates  v.  Woodson,  3  Dana  (Ky.),  452. 

'  Amey  v.  Cockey,  73  Md.  297. 

8  McCarty  v.  Iron  Co.,  92  Ala.  463. 

«  Harvey  v.  Briggs,  68  Miss.  60.  Compaie  Hall  v.  Butterfleld,  59  N.  H. 
354. 
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infant  need  not  tender  anything  he  may  have  acquired  or 
received  under  the  contract.  He  subjects  himself  to  Ha- 
bihty  to  account  for  what  he  has  received  and  has  in  his 
possession  when  he  reaches  his  majority,  and  may  sue  for 
what  he  has  paid.'  The  return  of  the  consideration  is  not 
a  condition  precedent  to  the  assertion  by  the  infant  of  his 
rights  at  law/  or  to  proceed  in  equity  to  cancel.'  If  the 
infant  has  any  of  the  consideration  in  his  hands,  the  adult 
is  entitled  to  maintain  trover'  or  replevin'  for  it.  It  has 
been  held  that  the  adult  may  bring  assumpsit  against  the 
infant  after  attaining  his  majority  and  disaffirming  the 
contract,  thus  holding  the  former  infant  absolutely  liable 
for  the  whole  consideration,  even  if  he  has  lost  or  squan- 
dered it,°  but  that  is  not  the  general  rule  and  the  authori- 
ties are  overwhelmingly  against  it. 

If  an  infant  purchaser  of  land  having  repudiated  and 
disaffirmed  his  contract  on  attaining  his  majority,  refuses 
to  reconvey  the  legal  title  to  his  vendor,  the  latter  may 
maintain  a  bill  in  equity  to  compel  cancellation  of  his  deed, 
offering  to  refund  the  purchase-money  which  he  received 
under  the  contract. ' 

§  1284.  Deed  of  Married  Woman.  —  By  the  common 
law,  the  deed  of  a  married  woman  was  void ;"  the  only 
mode  of  conveying  the  wife's  property  was  by  levying  a 
fine.  Subsequently,  a  statute"  was  passed  in  England,  pro- 
viding that  a  joint  conveyance  of  husband  and  wife,  prop- 
erly acknowledged,  should  be  sufficient  to  convey  her  estate. 
StUl  later,  a  statute'"  was  enacted  providing  that  when  any 

'  McCarty  v.  Iron  Co.,  92  Ala.  463. 

'  Chandler  v  Simmons,  97  Mass.  508,  Green  ».  Green,  69  N.  Y.  553;  Walsh. 
«.  Young,  110  Mass.  896;  Valladlngham  v.  Johnson,  85  Ky.  288;  Dawson  v. 
Heimes,  30  Minn.  107. 

'Eureka  Co.  v.  Edwards,  71  Ala.  248;  Prout  v.  Wiley,  28  Mich.  164 

*  Pitts  ».  Hall,  9N.  H.  441 

'  Badger  ».  Phinney,  15  Mass.  859. 

•  Hall  V.  Butterfield,  59  N.  H.  354. 
'McCarty  v.  Iron  Co.,  92  Ala.  463. 
8Shep.  Touch.  56n. 

''3&4  William  IV.  c.  74. 
'»  37  &  38  Vict.  c.  78. 
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estate  shall  be  vested  in  a  married  woman  as  a  bare 
trustee,  she  may  convey  as  if  she  was  a  feme  sole. 

The  law  formerly  in  the  United  States  was  that  the  hus- 
band must  join  in  a  conveyance  with  the  wife  in  order  to 
transfer  her  estate  in  accordance  with  the  English  doc- 
trine.' But  the  late  statutes  of  many  States  have  placed 
woman  on  the  same  ground  as  her  husband  in  regard  to 
the  conveyance  of  property.  In  other  words,  she  has  be- 
come an  entity  separate  and  apart  from  her  husband. 
Still,  in  some  of  the  States,  a  husband  must  join  in  the 
conveyance  of  the  wife's  separate  estate.  Among  these 
States  are  Alabama,  Connecticut,  Florida,  Idaho,  Indiana, 
Kentucky,  Louisiana,  Maryland,  Minnesota,  Missouri,  New 
Jersey,  New  Mexico  Territory,  North  Carolina,  Pennsyl- 
vania, Ehode  Island,  Tennessee,  Vermont,  Washington 
and  West  Virginia.  ' 

In  the  following  States  the  wife  has  the  same  or  nearly 
the  same  rights  as  her  husband  in  conveying  her  real 
estate:  Illinois,  Iowa,  Kansas,  Maine,  Massachusetts,  Ne- 
braska and  Virginia. 

Her  acknowledgment  must  be  taken  separate  and  apart 
from  her  husband  in  the  following  States:  Alabama, 
Arkansas,  Delaware,  Florida,  Idaho,  Kentucky,  Montana, 
Nevada,  North  Carolina,  Pennsylvania,  Ehode  Island, 
South  Carolina,  Tennessee  and  Texas. 

The  common  law  rule  that  a  feme  covert  had  sunk  her 
identity  when  she  married,  is  fast  losing  ground  in  the 
United  States,  and  she  is  being  awarded  equality  of  oppor- 
tunity with  her  husband.  But  the  various  statutes  eman- 
cipating woman  are  so  different  in  detail  that  they  must 
be  consulted  to  know  her  status  in  the  State  where  her 
land  is  situated. 

§  1285.  Disseisee. AS  Grantor. — At  common  law,  it  was 
necessary  to  make  a  valid  conveyance  that  the  grantor  had 
the  right  of  possession.  A  feoffment  was  void  without 
livery  of  seisin;  and  without  possession  a  man  could  not 
make  livery  of  seisin."    No  feud  could  be  created  or  trans- 

'  3  &  4  Williams  IV.  c.  74. 
« 4  Kent's  Com   447 
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ferred  without  investiture  or  putting  the  tenant  into  pos- 
session. However,  as  between  the  parties,  the  conveyance 
of  the  disseisee  is  good  between  him  and  his  grantee;  it  is 
only  void  against  the  parties  in  possession,  and  vaUd  as  to 
the  rest  of  the  world.' 

The  doctrine  that  a  conveyance  by  a  disseisee  is  void 
against  the  disseisor  prevails  in  Alabama,  Connecticut, 
Florida,  Georgia,  Indiana,  Kentucky,  Maine,  Maryland, 
Massachusetts,  North  Carolina,  New  York,  Tennessee,  Ver- 
mont and  Virginia.' 

But  this  doctrine  has  been  abolished  in  other  States,  and 
such  a  conveyance  will  pass  to  a  third  person  all  the  grant- 
or's right  of  possession  and  of  property,  whatever  it  may 
be.  States  adopting  this  rule  are  Illinois,  Louisiana,  Michi- 
gan, Missouri,  Ohio,  New  Hampshire,  Pennsylvania,  South 
Carolina  and  Wisconsin.' 

But  this  doctrine  that  the  disseisee  cannot  make  a  valid 
deed  does  not  apply  to  incorporeal  hereditaments.' 

In  those  States  where  the  disseisee  cannot  make  a  valid 
deed,  he  can  enter  upon  the  land  and  deliver  his  deed  there, 
and  the  deed  will  then  be  valid  because  he  has  the  seisin  for 
the  time  being  and  interrupts  the  continuity  of  the  adverse 
possession.'  And  in  North  Carolina  and  Tennessee  the 
grantee  of  the  disseisee  may  maintain  an  action  for  posses- 
sion in  his  own  name  if  his  grantor  could  maintain  an  ac- 

'  Farnum  v.  Peterson,  111  Mass.  151. 

2  Hathorne  ®,  Haiues,  1  Me.  238;  Sohier  v.  Coffin,  101  Mass.  179;  Park  v. 
Pratt,  38  Vt.  545;  Bowling  v.  Roark  (Ky.),  24  S.  W.  Rep.  4;  Lillie  v.  Hick- 
man (Ky.),  25  S.  W.  Rep.  1062;  Ewing  v.  Savary,  4  Bibb  (Ky.),  424;  Moore  v. 
Baker,  93  Ky.  518;  Adkins  v.  Whalin,  87  Ky.  153;  Webb  «.  Thompson,  23 
Ind.  432;  Winstandley  v.  Stipp,  132  Ind.  548;  Bernstein  «.  Humes,  75  Ala.  241 
Helms  V.  May,  29  Ga.  121,  134;  Harral  v.  Leverty,  50  Conn.  46;  Johnson  v. 
Prairie,  94  N.  Car.  773;  Pearce  v.  Moore,  114  N.  Y.  356;  Danziger  v.  Boyd, 
120  N.  Y.  628;  Levy®.  Cox,  22  Fla.  546;  Gamble  v.  Hamilton,  31  Fla.  401; 
Nelson  v.  Brush,  33  Fla.  374;  Bleidorn  v.  Pilot,  etc.  Co.,  89  Tenn.  166;  Key  «. 
Snow,  90  Tenn.  663.  See,  also,  Betsey  v.  Torrance,  34  Miss.  132.  Compare 
Robertson  ».  Blewett  (Miss.),  14  South.  Rep.  33. 

'Cresson  «.  Miller,  3  Watts  (Pa.),  272;  In  re  Murray's  Estate,  13  Pa.  Co.  Ct. 
70;  Crane  v.  Reeder,  21  Mich.  24,  83;  Bennet  v,  Williams,  5  Ohio,  461;  Short 
all  V.  Hinckley,  31  111.  219;  Stewart «.  MeSweeney,  14  Wis.  471;  Chicago  ». 
Iron  Works,  93  111.  223. 

■•  Sparhawk  v.  Bagg,  16  Gray  (Mass.),  585. 

•Warner  v.  Bull,  13  Met.  (Mass.)  4;  Farwell  v.  Rogers  99  Mass.  36. 
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tion  for  possession."  This  rule  virtually  places  these  two 
States  in  the.  other  class  of  States.  The  doctrine  that  the 
deed  of  the  disseisee  is  void  against  the  disseisor  is  a  relic 
of  feudalism,  and  is  not  in  accord  with  the  spirit  of  this 
country. 

§  1286.  Grantees. — In  order  to  render  a  conveyance  of  land 
valid,  there  must  be  a  grantee  competent  to  take.  Infants, 
married  women,  person  insane,  corporations  and  the  like 
may  take."  But,  in  regard  to  infants  and  insane  persons,  it 
must  be  remembered  that,  in  order  for  them  to  take,  the 
conveyance  must  not  be  coupled  with  conditions  imposing 
duties  upon  the  grantee,  or  contain  covenants  of  the  grantee, 
because  they  cannot  act  on  account  of  their  disability.  And, 
at  common  law  the  wife  could  only  take  by  the  consent  of 
her  husband;  and  after  his  consent  it  is  irrevocable  by  the 
wife  or  her  heirs,"  though  some  authority  says  that  the  wife 
after  her  husband's  death  can  disclaim.'  A  corporation  can 
take  and  hold  real  estate  provided  its  charter  so  provides 
and  it  is  not  in  conflict  with  any  general  law.  In  England 
the  statute  of  mortmain  prohibited  corporations  from  tak- 
ing lands  by  purchase,  unless  the  right  was  given  them.  A 
partnership  can  hold  land.  But  a  deed  to  a  partnership  in 
the  company  name,  in  which  only  the  surnames  of  a  part 
of  the  company  are  mentioned,  cannot  take  as  grantees,  it 
is  said,  but  will  hold  in  trust  for  themselves  and  their  co- 
partners. ' 

The  grantee  must  be  in  esse  in  a  conveyance  in  prcesenti;' 
but  the  grantee  need  not  be  in  esse  in  a  conveyance  of  a  re- 
mainder and  future  contingent  estates.' 

'  Johnson  ».  Prairie,  94  N.  Car.  773;  Key  v.  Snow,  90  Tenn.  663. 

2  Spencer  «.  Carr,  45  N.  Y.  410;  Concord  Bank  v.  Bellis,  10  Cush.  (Mass.) 
S78;  Rivard  «.  Walker,  39  III.  413. 

^ Foley  V.  Howard,  8  Iowa,  56;  Melvin  ®.  Proprietors,  16  Pick.  (Mass.)  167; 
Butler  e.  Baker,  3  Co.  26;  Co.  Litt.  3a. 

■*  Co.  Litt.  3a. 

'  Beaman  v.  Whitney,  20  Me..  413.  "Compare  Pingrey  on  Mort.  194;  Murray 
v.  Blackledge,  71  N.  Car.  492;  McCauley  v.  Pulton,  44  Cal.  355;  Sherry  v. 
Gilmore,  58  Wis.  324. 

« Barr  v.  Schroeder,  82  Cal.  610. 

'Mellichamp  v.  Mellichamp,  28,  S.  Car.  125;  Huss  v.  Stephens,  51  Pa.  St. 
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§  1287.  Description  of  Grantee.— The  grantee  should 
be  named;  but  if  the  intended  grantee  is  not  named,  he 
should  be  ascertained  by  description  so  as  to  be  distin- 
guished from  all  others;'  if  upon  the  view  of  the  whole  in- 
strument, he  is  pointed  out,  even  if  the  name  of  baptism  is 
not  given,  the  grant  will  not  fail.  If  the  real  party  can  be 
ascertained  the  deed  will  be  valid  though  the  grantee's 
name  be  assumed;'  but  the  deed  would  be  void  if  the  party 
could  not  be  ascertained.*  The  designation  of  "  junior"  or 
"second"  is  no  part  of  the  grantee's  name,  though  it  is 
a  convenient  qualifying  word  to  distinguish  him.° 

The  middle  name  or  its  initial  is  no  part  of  a  name.'  But 
for  purposes  of  identification  the  middle  name  may  be  very 
important,  as  where  the  question  is  which  one  of  two  men 
of  the  same  name,  except  that  they  have  different  middle 
names,  or  only  one  has  a  middle  name,  was  the  grantee  in 
a  deed.  While  it  is  well  settled  that  the  middle  name  is 
no  part  of  the  name,  the  fact  is  that  it  often  is  an  impor- 
tant part  of  the  name,  in  the  identification  of  persons. 

If,  by  mistake,  a  wrong  grantee  is  named  he  takes  no  title 
and  the  right  grantee  may  be  identified  and  then  will  take.' 

A  conveyance  to  a  woman  and  her  children  conveys  a 
title  to  a  child  en  ventre  sa  mere  at  the  time  of  the  convey- 
ance, but  not  to  children  born  more  than  one  year  there- 
after." In  order  that  the  grantee  when  described  may  take 
title  the  grantor  must  be  connected  with  the  title  or  be  in 
legal  possession;  otherwise  there  will  be  no  presumption  of 
title  in  the  grantee." 

'  Simmons  v.  Spratt,  20  Pla.  495;  Thomas  v.  Marshfield,  10  Pick.  (Mass.)  364. 

'Newton  ».  McKay,  39  Mich.  1;  National  Banks.  Schween,  137  III.  573. 
Compare  Garnett  v.  Garnett,  7  Mon.  (Ky.)  545. 

'Wilson®.  White,  84  Cal.  239. 

*  Muskingum  Turnpike  v.  Ward,  13  Ohio,  130;  Hornbeck  v.  Westbrook,  9 
Johns.  (N.  Y.)  74. 

'Cobb®.  Lucas,  15  Pick.  (Mass.)l;  Kincaid  ®.  Howe,  10  Mass.  303;  Banks 
T.  Lee,  73  Ga.  25. 

'  Franklin  v.  Talmadge,  5  Johns.  (N.  Y.)  84;  Co.  Litt.  3a;  Rex  ».  Newman, 
1  Ld.  Raym.  563;  Longs.  Campbell,  37  W.Va.  665;  Johnson  v.  Day,  3  N.  Dak. 
295. 

'Clarke  «.  Milligan  (Minn.),  59  N.  W.  Rep.  955. 

'Heath  v.  Heath,  114  N.  Car.  547. 

'  Crawford  v.  Corey,  99  Mich.  415. 
167 
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§  1288.  Deed  to  Heirs  of  a  Living  Person.  —  The 
general  rule  is  that  a  conveyance  to  heirs  of  a  living  per- 
son is  void  for  uncertainty,  because  until  the  death  of  the 
ancestor  it  cannot  be  ascertained  who  will  be  his  heirs.  But 
when  it  appears  from  the  instrument  itself  and  the  sur- 
rounding circumstances  that  in  using  the  words  heirs  the 
grantor  meant  children,  the  construction  so  being  made 
will  give  effect  to  the  instrument.'  The  word  heirs, 
notwithstanding  its  primary  and  well  understood  meaning, 
is  susceptible  of  more  than  one  interpretation. 

Of  course  both  in  England  and  in  this  country,  the  courts 
have  more  generally  supported  indefinite  forms  of  trans- 
mission by  will  than  by  grant;  because  in  the  case  of  wills 
they  are  intended  to  go  into  effect  at  a  future  time  and  to 
provide  for  future  and  uncertain  events,  not  only  for  indi- 
viduals named,  but  also  for  described  classes  of  donees  to 
be  ascertained  by  evidence  at  the  death  of  the  testator  or 
afterwards,  while  in  the  case  of  the  present  conveyance  the 
very  nature  of  the  act  excludes  the  necessity  of  indefinite- 
ness;  it  may  be  assumed  that  this  difference  is  not  of 
moment  in  determining  whether  the  particular  rule  of  con- 
struction adopted  in  the  cases  cited  is  applicable  to  deeds. 
In  the  construction  of  wills,  when  it  is  manifest  that  in 
using  the  word  heirs  the  testator  meant  children,  the  court 
will  so  construe  it,  and  thus  give  effect  to  the  intention  of 
the  testator. 

This  construction  can  be  applied  to  deeds  when  it  is 
apparent  from  the  instrument  itself  and  the  surrounding 
circumstances,  that  the  word  heirs  meant  children;  at  least 
this  is  the  trend  of  the  decisions  at  the  present  time." 

§  1289.  Subject  Matter. — Since  the  statute  of  frauds, 
in  order  to  convey  a  freehold  interest  in  or  issuing  out  of 

'  Heaths.  Hewitt,  127  N.  Y.  166;  Tharp  ».  Yarbrough,  79  Ga.  383;  Kivard 
■D.  Gisenhof,  35  Hun  (K.  Y.),  247;  Criswell  «.  Grumbling,  107  Pa.  St.  408. 
See,  also.  Hall  v.  Leonard,  1  Pick.  (Mass.)  37;  Morris  v.  Stephens,  46  Pa.  St. 
200;  Huss  b.  Stephens,  51  Pa.  St.  282;  Heard  v.  Horton,  1  Denio  (N.  Y.),  105; 
Vannorsdall  »  Van  Deventer,  51  Barb.  (N.  Y.)  137;  Cushman  v.  Horton,  59 
N.  Y.  149. 

'Tbarp  v.  Yarbrough,  79  Ga.  383.  Compare  Booker  v.  Tarwater  (Ind.),  37 
N  E.  Rep.  979. 
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lands  the  conveyance  must  be  in  writing  but  not  neces- 
sarily under  seal.  Incorporeal  hereditaments  must  be  con- 
veyed by  deed,  that  partake  of  a  freehold  character. 
Mines,  easements,  oil  and  gas  wells,  and  profits  a  prendre, 
must  be  conveyed  by  deed.  A  contract  that  one  may  take 
coal  for  his  works  from  the  land  of  another,  is  a  right 
profit  a  prendre,  is  incorporeal  and  incapable  of  creation 
except  by  grant  or  prescription.'  And  so  the  grant  of  a 
right  to  search  for  metals  in  another's  land,  and  to  raise 
and  dispose  of  them  must  be  in  writing."  And  it  matters 
not  whether  such  riglit  claimed  be  an  easement  or  an 
incorporeal  privilege  in  the  land.  It  is  incorporeal,  as  all 
easements  and  profits  a  prendre  are.  Whether  one  or  the 
other,  it  is  incapable  of  creation  in  any  other  way  than  by 
grant  or  presciiption.  So  a  right  to  cut  timber  on  a  tract 
of  land  to  make  rails  for  the  repair  of  fences  on  another 
tract,  is  an  interest  in  land  and  must  be  conveyed  in  writ- 
ing.' All  easements  and  profits  a  prendre  may  be  held  for 
life  in  fee,  or  for  years,  and  must  be  created  by  grant  or 
prescription. 

§  1290.  Growing  Timber. — Whether  a  contract  for  the 
sale  of  growing  timber  must  be  in  writing  is  not  settled  in 
England  or  in  this  country,  and  there  is  great  conflict  of 
authority.  In  Connecticut,  Kentucky,  Maine,  Maryland, 
Massachusetts,  New  Jersey  and  Texas,  sales  of  growing 
trees,  to  be  presently  cut  and  removed  by  the  vendee,  are 
held  not  to  be  within  the  operation  of  the  fourth  section  of 
the  statute  of  frauds.* 

But  these  cases  do  not  hold  that  the  vendee  may  not 
repudiate  the  contract  before  anything  is  done  under  it. 
And  so  the  owner  of  land,  who  has  made  an  oral  contract 
for  the  sale  of  standing  wood  to  be  cut  and  severed  from 

'  Huff  V.  McCauly,  53  Pa.  St.  206. 

=  Engel  »  Ayer,  85  Me.  448 ;  Doe  «.  Wood,  2  Barn.  &  Aid  734. 

2  Yeakle  «.  Jacob,  33  Pa.  St.  376. 

*  Claflin  V.  Carpenter,  4  Met.  (Mass.)  580;  Nettleton  v.  Sikes,  8  Met.  (Mass.) 
34;  Bostwick  v.  Leach,  3  Day  (Conn.),  476;  Erskine  v.  Plummer,  7  Me.  447; 
Cutler  V.  Pope,  13  Me.  377;  Brackett  v.  Goddard,  54  Me.  309;  Cain  v.  Mc- 
Ouire,  13  B.  Mon.  (Ky.)  340;  Boykin  v.  Rosenfield,  69  Tex.  115;  Byassee  ■». 
Jieese,  4  Met.  (Ky.)  372;  Smith  v.  Bryan,  5  Md.  141. 
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the  freehold  by  the  vendee,  may  at  any  time  revoke  the 
license  which  he  thereby  gives  to  the  vendee  to  enter  his 
land  to  cut  and  carry  away  the  wood,  so  far  as  it  relates  to 
any  wood  not  cut  at  the  time  of  the  revocation. ' 

The  courts  of  most  of  the  American  States,  that  have 
considered  the  question,  hold  expressly  that  a  sale  of  grow- 
ing or  standing  timber  is  a  contract  concerning  an  interest 
in  lands,  and  within  the  fourth  section  of  the  statute  of 
frauds." 

The  weight  of  authority  in  the  United  States  is  that  a 
sale  of  timber,  whether  or  not  the  parties  contemplate  its 
immediate  severance  or  removal  by  the  vendee,  is  a  con- 
tract concerning  the  interest  in  lands,  within  the  meaning 
of  the  statute  of  frauds,  and  is  voidable  by  either  party  if 
not  in  writing.  In  all  other  relations  to  the  disposition  of 
real  estate,  growing  timber  is  regarded  as  an  integral  part 
of  the  land  upon  which  it  stands;  it  is  not  subject  to  levy 
and  sale  upon  execution  as  chattel  property;  it  descends 
with  the  land  to  the  heir,  and  passes  with  the  soil."  Coal, 
petroleum,  building  stone,  and  any  other  substance  consti- 
tuting an  integral  part  of  the  land,  have  become  articles 
of  commerce,  and  easily  detached  and  removed,  and,  when 
detached  and  removed,  become  personal  property  as  well 
as  timber;  but  no  case  is  found  in  which  it  is  suggested 
that  sales  of  such  substance,  with  a  view  to  their  imme- 
diate removal,  would  not  be  within  the  statute.  The  ques- 
tion whether  such  sale  is  a  sale  of  an  interest  in  land 
should  depend  not  upon  the  intention  of  the  parties,  but 
upon  the  legal  character  of  the  subject  of  the  contract, 

'  Giles  V.  Simonds,  15  Gray  (Mass.),  441 ;  Parsons  v.  Smith,  5  Allen  (Mass.),. 
578;  Delaney  v.  Root,  99  Mass.  546. 

«  Green  v.  Armstrong.  1  Denio  (N.  Y.),  550;  White  v.  King,  87  Mich.  107r 
Bishop  V.  Bishop,  11  N.  Y.  123;  Buck  e.  Pickwell,  27  Vt.  157;  Cool  v.  Lum- 
ber Co.,  87  Ind,  531;  Terrell  v.  Frazier,  79  Ind.  473;  Owens  v.  Lewis,  46  Ind. 
488;  Armstrong  v.  Lawson,  73  Ind.  498;  Jackson  v.  Evans,  44  Mich.  510; 
Lyie  V.  Shinnebarger,  17  Mo.  App.  66;  Howe  v.  Batchelder,  49  N.  H.  204; 
Putney  «.  Day,  6  N.  H.  430;  Bowers  v.  Bowers,  95  Pa.  St.  477;  Daniels  v. 
Bailey,  43  Wis.  566;  Lillie  v.  Dunbar,  62  Wis.  198;  Knox  v.  Haralson,  3' 
Tenn.  Ch.  232;  Olmstead  v.  Niles,  7  N.  H.  522;  Pattison's  Appeal,  61  Pa.  St. 
294;  Fletcher  v.  Alcona,  72  Mich.  18;  Yeakle  v.  Jacob,  33  Pa.  St.  376;  Hirth 
V.  Graham,  50  Ohio  St.  57;  Williams  v.  Hyde,  98  Mich.  153. 

3  Jones  V.  Timmons,  31  Ohio  St.  596. 
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which,  in  the  case  of  growing  timber,  is  that  of  realty. 
This  rule  is  clear,  simple  and  of  easy  application,  and 
should  be  adopted.  So  the  right  of  a  grantor  to  enter  upon 
land  and  remove  timber  excepted  from  the  grant  contained 
in  his  deed,  without  limitation  as  to  time  of  removal,  does 
not  rest  upon  the  notion  of  license  from  the  grantee,  but 
is  an  interest  in  land.' 

§  1291.  English  Doctrine— Growing  Trees.— The  courts 
of  England  have  varied  widely  in  their  holdings  on  this  sub- 
ject. Lord  Mansfield  held  that  the  sale  of  a  crop  of  grow- 
ing turnips  was  within  the  clause  of  the  statute,"  following 
a  decision^  where  the  sale  of  a  crop  of  growing  hops  was 
adjudged  not  to  have  been  a  sale  of  goods  and  chattels 
merely.  And  it  was  held  that  the  sale  of  growing  grass 
was  an  interest  in  real  estate;*  and  so  a  contract  for  the 
sale  of  growing  poles  is  a  sale  of  an  interest  in  land.' 

One  of  the  latest  declarations  of  the  English  courts  is 
that  of  the  common  pleas  division  of  the  high  court  of 
justice.'  This  decision  holds  that  a  sale  of  growing  timber 
to  be  taken  away  as  soon  as  possible  by  the  vendee  is  not  a 
contract  or  sale  of  land,  or  any  interest  therein,  within  the 
fourth  section  of  the  statute  of  frauds.  Notwithstanding 
the  high  character  of  this  court,  it  cannot  be  considered  as 
finally  settling  the  law  of  England  on  this  subject.  The 
court  is  not  one  of  final  resort  and  the  decision  has  been 
criticised  by  high  authority,  and  cannot  be  taken  to  over- 
I'ule  the  long  period  of  settled  judicial  opinion  in  England. 

§  1292.  Other  Things  Which  are  Kealtt. — Fencing 
materials  on  a  farm,  which  have  been  used  as  a  part  of  the 
fences,  but  are  temporarily  detached,  without  any  intent 
of  diverting  them  from  their  use,  as  such,  are  a  part  of  the 
freehold,  and  pass  by  a  conveyance  of  the  farm  to  a  vendee.' 

>  Wait  v.  Baldwin,  60  Mich.  633. 

'  Emmerson  v.  Heelis,  3  Taunt.  38. 

3  Waddington  v.  Bristow,  2  Bos.  &  Pul.  453. 

^Crosby  v.  Wadsworth,  6  East,  603. 

*Teal  V.  Auty,  2  Brod.  &  B.  99. 

« Marshall  v.  Green,  1  C.  P.  Div.  35. 

'  Goodrich  v.  Jones,  3  Hill  (N.  T.),  143. 
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Hop  poles,  used  necessarily  in  cultivating  hops,  which  are 
taken  down  for  the  purpose  of  gathering  the  crop  and  piled 
in  a  yard,  with  the  intention  of  being  replaced  in  the  sea- 
son of  hop  raising,  are  part  of  the  real  estate.'  Trees  felled 
and  left  upon  the  ground,  fruit  upon  the  trees,  or  fallen 
and  left  under  the  trees  where  it  grew,  and  stones  lying 
upon  the  earth,  go  with  the  land,  if  there  be  no  reserva- 
tion." But  if  trees  have  been  cut  into  logs' or  hewed  into 
timber,  then  the  products  are  not  realty. " 

Nursery  trees  planted  by  the  owner  of  realty  become  part 
of  the  realty,  and  pass  as  such  to  the  purchaser.*  So  plants 
and  shrubs,  the  growth  of  cuttings  from  plants  pass  to  the 
vendee  or  mortgagee'  as  accessions  to  the  realty;  and  grow- 
ing wine  plants  will  pass  to  the  vendee  of  the  realty.' 

Growing  grass,  fruit  and  trees  are  natural  products  of 
the  earth,  and  are  parcels  of  the  land.  They  are  within 
the  statute  of  frauds,  and  can  only  be  sold  by  an  agreement 
in  writing. ' 

In  general,  manure  made  in  course  of  husbandry  upon  a 
farm,  is  so  attached  to  and  connected  with  the  realty  that, 
in  the  absence  of  any  express  stipulation  or  understanding 
to  the  contrary,  it  passes  as  appurtenant  to  the  land.  This 
is  the  rule,  though  the  manure  is  taken  from  the  barnyard 
of  a  homestead,  and  piled  upon  the  land  though  not  broken  up, 
nor  rotten,  nor  in  a  fit  state  for  incorporation  with  the  soil." 

>  Bishop  V.  Bishop,  11  N.  Y.  123. 

^Kittredge  v.  Woods,  3  N.  H.  503;  Brackett  v.  Goddard,  54  Me.  309. 

3  Cook  V.  Whiting,  16  111.  481. 

'Adams  ».  Beadle,  47  Iowa,  489.  See,  also.  Price  v.  Brayton,  19  Iowa,  309; 
Bank  v.  Crary,  1  Barb.  (N.  T.)  542;  King  v.  Wilcomb,  7  Barb.  (N.  Y.)  268. 

'Bryant  v.  Pennell,  61  Me.  108. 

» Wintermute  «.  Light,  46  Barb.  (N.  Y.)  278.  See,  also,  Smith  v.  Price,  39 
m.  28;  Bishop  v.  Bishop,  11  N.  Y.  123. 

'  Green  v.  Armstrong,  1  Denio  (N.  Y.),  550;  Wintermute  v.  Light,  46  Barb. 
(N.  Y.)  278;  Rodwell  v.  Phillips,  9  Mees.  &  Wels.  501;  Carrington  «.  Roots, 
2  Mees.  &  Wels.  248;  Crosby  ».  Wadsworth,  6  East,  602. 

'  Fay  V.  Muzzey,  13  Gray  (Mass.),  53,  55.  See,  also,  Kittredge  v.  Woods,  3 
N.  H.  508;  Chase  v.  Wingate,  68  Me.  204;  Daniels  v.  Pond,  21  Pick.  (Mass.) 
367;  Wing  v.  Gray,  36  Vt.  261;  Gallagher  «.  Shipley,  24  Md.  418;  Perry  «. 
Carr,  44  N.  H.  118;  Lewis  v.  Jones,  17  Pa.  St.  262;  Fay  v.  Muzzey,  13  Gray 
(Mass.),  53.  Compare  Smithwick  «.  Ellison,  3  Ired.  (N.  Car.)  326;  Ruck- 
man  V,  Cutwater,  4  Dutch.  (N.  J.)  581;  Roberts  v.   Barker,   1  Cromp.  &  M. 
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But  when  upon  lands  in  a  village  or  city  it  is  treated  as 
personal  property.' 

§  1293.  Consideration. — It  is  the  general  rule  that  a  deed 
must  be  founded  upon  a  good  and  sufficient  consideration. 
But  this  needs  quahfication.  For  in  the  absence  of  fraud 
toward  the  grantor  or  his  creditors,  a  deed  of  land  which 
is  executed  without  any  consideration  is  sufficient  to  pass 
title  from  the  grantor  to  the  grantee."  And  a  want  or 
failure  of  consideration  is,  therefore,  no  ground  of  avoid- 
ance of  a  deed. ' 

The  consideration  may  be  either  good  or  a  valuable  one. 
A  good  consideration  is  such  as  that  of  blood,  or  of  natural 
love  and  affection,  when  an  estate  is  granted  to  a  near  rela- 
tive of  the  grantor,  being  founded  on  motives  of  generosity, 
prudence,  and  natural  duty;  a  valuable  consideration  is 
such  as  money,  marriage,  or  the  like,  which  the  law 
esteems  an  equivalent  given  for  the  grant,  as  is,  therefore, 
founded  in  motives  of  justice." 

As  stated,  some  deeds  need  not  have  a  consideration 
stated.  It  was  not  required  at  common  law,  in  feoffments, 
fines,  and  leases,  in  consideration  of  the  fealty  and  homage 
incident  to  every  such  conveyance.  The  law  raised  a  con- 
sideration from  the  tenure  itself,  and  the  solemnity  of  the 
act  of  conveyance. 

The  courts  of  equity  established  the  doctrine  of  the  ne- 
cessity of  a  consideration,  as  it  was  requisite  to  raise  a  use; 
and  so  when  uses  were. adopted  at  law,  the  law  courts  fol- 
lowed those  of  equity,  and  held  that  a  consideration  was 
necessary  to  the  validity  of  a  bargain  and  sale  deed.'  And 
now  it  is  the  law,  that  a  consideration  expressed  or  proved 

'  Lassell  v.  Reed,  6  Me.  233;  Plumer  ».  Pluraer,  30  N.  H.  558;  Fletcher  v. 
Herring,  113  Mass.  383. 

2  Baker  «.  Westcott,  73  Tex.  139;  Ruth  ».  Ford,  9  Kans.  17;  Perry  ».  Price, 
1  Mo.  558;  Doe  i>.  Hurd,  7  Blackf.  (Ind.)  510;  Green  v.  Thomas,  11  Me.  318i 
Marshall  v.  Pisk,  6  Mass.  34;  Ryan  v.  Brown,  18  Mich.  196;  Laberee  ii.  Carle- 
ton,  53  Me,  311;  Den  v.  Hanks,  5  Ired.  (N.  Car.)  30;  Jackson  «.  Dillon,  3 
Overt.  (Tenn.)  361;  Winans  v.  Peebles,  31  Barb.  (N.  Y.)  380;  Taylor  v.  King, 
6  Munf.  (Va.)  358;  Rogers  «.  Hillhouse,  3  Conn.  398;  Pierson  v.  Armstrong, 
1  Clark  (Iowa),  383;  Smith  v.  Allen,  5  Allen  (Mass.),  458. 

sprescott  V.  Hayes,  43  N.  H.  593;  Taylor  v.  King,  6  Munf.  (Va.)  358. 

H  Kent's  Com.  464,  465;  Ellinger  v.  Crowl,  17  Md.  361. 
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is  necessary  to  give  effect  to  a  modern  conveyance  to  uses.' 
This  mention  of  a  consideration  in  a  deed  was  to  prevent  a 
resulting  trust,  but  it  is  only  prima  facie  evidence  of  the 
amount,  and  may  be  varied  by  parol  proof." 

But  it  is  not  evidence  against  existing  creditors  that  a 
consideration  has  been  paid. ' 
'  In  Massachusetts,  and  in  some  other  States,  it  is  custom- 
ary in  the  ordinary  deed  to  grant  the  land  to  the  grantee 
and  his  heirs,  to  his  and  their  uses,  so  as  to  exclude  the 
idea  of  a  resulting  trust.  In  a  conveyance  operating  under 
the  statute  of  uses,  such  as  bargains  and  sale,  covenant  to 
stand  seised,  lease  and  release  a  consideration  is  necessary, 
in  order  to  raise  in  the  grantee  the  use  which  the  statute 
is  to  execute.  In  a  lease  and  release,  and  in  a  bargain 
and  sale,  a  valuable  consideration  is  necessary,  while  a 
good  consideration  is  sufficient  to  support  a  covenant  to 
stand  seised.* 

§  1294.  YoLXTNTARY  CONVEYANCES. —  Conveyances  made 
upon  good  consideration  only  are  considered  as  merely 
voluntary,  and  may  be  set  aside  when  there  is  fraud,  in 
favor  of  creditors  of  the  grantor  and  hona  fide  purchasers. 
The  English  statutes'  against  fraudulent  gifts  and  convey- 
ances, are  in  affirmance  of  the  principles  and  rules  of  the 
common  law,"  and  have  been  substantially  re-enacted  in  all 
the  States  of  this  country.  The  first  statute  relates  to  cred- 
itors. The  last  only  to  purchasers  of  land,  and  it  is  settled 
in  England  that  a  voluntary  conveyance,  though  for  a 
meritorious  purpose,  will  be  deemed  to  have  been  made 
with  fraudulent  intent,  and  wiU  be  set  aside  in  favor  of  a 
subsequent  purchaser  for  a  valuable  consideration,  even 
though  he  had  notice  of  the  prior  deed.'    But  the  better 

'  Lloyd  v.  Spillet,  3  Atk.  148;  3  Preston  on  Abstr.  13,  14;  Jackson  «.  Alex- 
ander, 3  Johns.  (N.  Y.)  491. 

=  Meeker  v.  Meeker,  16  Conn.  383;  Osborn  v.  Osborn,  39  N.  J.  Eq.  385. 

3  Kimball  v.  Fenner,  13  N.  H.  348. 

■•Kinnebrew  v  Kinnebrew,  35  Ala.  636;  Boardman  is.  Dean,  34  Pa.  St.  353; 
Goodspeed  v.  Fuller,  46  Me.  141;  Young  v.  Ringo,  1  Mon.  (Ky.)  30;  Jackson 
V.  Florence,  16  Jobns.  (N.  Y.)  47. 

'  13  Ellz.  c.  5,  and  37  Eliz.  c.  4. 

« 4  Kent's  Cora.  463. 

'Doe  V.  Manning,  9  East,  59;  Doe  v.  Eusham,  17  Q.  B.  733;  Sterry  «.  Arden, 
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doctrine  is,  and  is  accepted  generally  in  the  United  States, 
that  a  voluntary  conveyance  of  land,  bona  fide  made,  not 
originally  fraudulent,  is  valid  against  subsequent  pur- 
chaser.' 

§  1295.  Sufficiency  of  Consideration.  —  When  the 
rights  of  creditors  and  bona  fide  purchasers,  are  not  in- 
volved, a  gift  of  land  will  be  supported."  And  a  mortgage 
voluntarily  executed  by  the  grantee  to  a  third  party,  but 
at  the  request  of  the  grantor,  to  secure  a  debt  of  the 
grantor,  is  a  valuable  consideration  in  support  of  the  con- 
veyance, although  the  mortgage  was  executed  after  the 
deed  was  made.'  Services  may  be  a  valuable  considera- 
tion, and  it  is  not  necessary  that  there  shall  be  an  original 
contract  to  compensate  for  the  services;  it  is  sufficient  if  it 
appears  that  the  service  was  rendered  by  the  grantee  to 
the  grantor,  and  that  this  service  was  recognized  by  the 
recitals  in  the  deed,  as  at  least  a  part  of  the  consideration 
upon  which  the  deed  was  executed;*  this  is  sufficient  to 
support  a  deed  of  bargain  and  sale. ' 

An  owner  of  land  may  receive  a  valuable  consideration 
in  specific  benefits  for  a  use  of  his  land  when  he  conveys  a 
portion  of  it ;  thus,  where  the  owner  conveyed  to  a  rail- 
road company,  for  a  nominal  sum,  a  right  of  way  on  his 
land.  The  grant  is  based  upon  a  valuable  consideration, 
because  of  the  benefits  which  will  accrue  to  his  land  which 
he  receives  on  the  construction  of  the  railroad  over  it.' 
However,  such  benefits  will  not  be  a  consideration  where 
land  is  condemned  by  legal  process  for  a  right  of  way;  but 
is  a  sufficient  consideration  to  support  a  grant.' 

IJolins.  (N.  Y.)  Ch.  361;  13  Johns.  (N.  Y.)  536.  Compare  Buckle  «.  Mitchell, 
18  Yes.  110;  Hudnal  v.  Wilder,  4  McCord  (S.  Car.),  394. 

•  Cathcart  v.  RoblnsoQ,  5  Pet.  (U.  S.)  364;  Beal  «.  Warren,  3  Gray  (Mass.), 
447;  Atkinson  v.  Philips,  1  Md.  Ch.  507;  Baltimore  v.  Williams,  6  Md.  335; 
Ferguson's  Appeal,  117  Pa.  St.  436. 

'Beith  v.  Beith,  76  Iowa,  601. 

'Doran  v.  McConlogue,  150  Pa.  St.  98;  Souths.  Westall,  76  Tex.  509. 

*  Doran  v.  McConlogue,  150  Pa.  St.  98. 
°  Young  V.  Ringo,  1  Mon.  (Ky.)  30. 
'Railroad  Co.  v.  Leech,  83  S.  Car.  175. 

'  Railroad  Co.  v.  Leech,  33  S.  Car.  173.  See,  also,  Sullivan  v.  Lear,  33  Fla. 
463. 
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The  signing  of  a  note  as  surety  is  a  consideration  for  the 
transfer  of  land/  provided  the  deed  is  executed  when  the 
consideration  moves  from  the  grantee  to  the  grantor."  Sup- 
port of  the  grantor  is  a  sufficient  consideration,"  and  a  pre- 
existent  debt  is  a  valuable  consideration  for  a  deed."  And 
where  the  grantor  conveys  real  estate  to  a  grantee,  and  the 
latter  executes  an  agreement  to  reconvey,  the  execution  of 
which  is  a  sufficient  consideration  to  support  the  other/ 
the  legal  title  vests  in  the  grantee  in  the  deed,  and  the 
grantor  is  vested  by  virtue  of  the  agreement  to  reconvey  to 
him,  with  the  equitable  title  or  interest  in  the  land,  and  the 
right  to  convey  the  legal  title  vests  in  him  a  performance 
of  the  conditions  of  the  agreement.  ° 

§  1296.  Love  and  Affection. — A  deed  from  a  parent  to 
a  child  in  consideration  of  love  and  aifection  is  supported 
by  a  good  consideration  and  is  valid, '  provided  the  grantor 
is  solvent  and  he  does  not  anticipate  insolvency."  Existing 
and  subsequent  creditors  cannot  avoid  such  a  deed  in  the 
absence  of  insolvency  of  the  grantor  and  where  there  is  no 
intent  to  defraud  subsequent  creditors;"  but  if  there  is  a 
fraudulent  intent  to  defraud  existing  or  subsequent  credit- 
ors, the  grantor  being  insolvent  or  expecting  to  go  into  in- 
solvency, such  creditors  may  avoid  the  conveyance.'" 

Hence,  in  the  absence  of  fraud,  the  love  and  affection  of 

1  Grigsby  v.  Scliwarz,  82  Cal.  278. 

=  "Willis  V.  Albertson,  20  Abb.  N.  C.  (N.  Y.)  363.  See,  generally,  Pingrey's 
Mort.  520. 

3  Shontz  V.  Brown,  27  Pa.  St.  123. 

■•Busey  v.  Reese,  38  Md.  264;  McMahan  v.  Morrison,  16  Ind.  172.  See,  also, 
Tremer ».  McFee,  61  Ala.  468;  Kranert  v.  Simon,  65  111.  344;  MacUette  v. 
Wanless,  1  Colo.  225;  Smith  v.  Merman,  19  Ohio  St.  145. 

5  Wilson  1).  Fairchild,  45  Minn.  203. 

« Randall  B.  C.nstans,  33  Minn.  329;  Niggeler  ■».  Maurin,  34  Minn.  118. 

'  Bierne  v.  Ray,  37  "W".  Va.  571;  Parrington  v.  Stone,  35  Nebr.  456;  Reynolds 
«.  Gawthrop,  37  W.  Va.  3;  Pierson  v.  Armstrong,  1  Ijwa,  282. 

8 Johnson  v.  Johnson,  36  Nebr.  700;  Baker  v.  Bliss,  39  N.  Y.  70;  Baldwin®. 
Tuttle,  23  Iowa,  74;  Harting  v.  Jockers,  136  111.  634;  Pomeroy  v.  Bailey,  43 
N.  H.  118;  Lerow  v.  Wilmarth,  9  Allen  (Mass.),  386. 

'Dunphy  c.  Gorman,  29  111.  App.  135;  Trafton  v.  Hawes,  103  Mass.  541; 
Beal  «.  Warren,  2  Gray  (Mass.),  447. 

'"Morrill  v.  Kilner,  113  111.  331;  Pratt  v.  Myers,  56  111.  24;  Marston  v.  Mars- 
ton,  54  Me.  476;  Redfield  v.  Buck,  35  Conn.  329;  Williams  v.  Davis,  69  Pa. 
St.  21. 
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a  child  is  a  sufficient  consideration  to  support  a  deed,'  and 
the  same  holds  as  to  a  step-child'  and  to  a  nephew.'  And 
such  deed  cannot  be  impeached  after  the  grantor's  death 
for  insufficiency  of  consideration.'  A  conveyance  of  the 
debtor's  homestead  cannot  be  set  aside  as  fraudulent,  because 
it  is  not  subject  to  his  debts.' 

If  a  conveyance  will  necessarily  have  the  effect  of  hinder- 
ing or  delaying  creditors,  the  law  will  presume  a  fraudulent 
purpose  and  intent,  although  no  actual  fraud  is  shown  to 
have  been  intended;"  but  such  conveyance  is  vahd  inter 
partes.  But  neither  courts  of  law  or  equity  will  aid  in  its 
execution. ' 

§  1297.  Mabriage  — It  is  common  learning  that  marriage 
is  a  full  consideration,  quite  as  much  so  as  cash,  and  the 
wife  is  a  bona  fide  purchaser  for  full  value.'  It  will  sup- 
port a  deed.  So  where  land  is  conveyed  to  an  intended 
wife  in  consideration  of  marrying  the  grantor,  the  deed  is 
supported  by  a  sufficient  consideration,  though  the  original 
promise  was  not  in  writing,  since  the  grantee  is  bound  by 
the  recitals  in  the  deed,'  and  the  wife  will  be  entitled  to 
hold  the  land  against  his  creditors,  although  he  dies  before 
the  marriage.'"  And  it  may  be  alleged  and  proved  that  the 
deed  was  given  in  consideration  of  the  marriage  contract, 
though  it  does  not  appear  from  the  deed." 

§  1298.  Fraud  and  Duress. — A  deed  procured  by  fraud 
and  undue  influence  wiU  not  be  sustained,"  because  the 

'Hanson  «.  Buckner,  4  Dana  (Ky.),  251;  Young  v.  Young,  113  HI.  433;  Huss 
v.  Stephens,  51  Pa.  St.  283.  Compare  Cains  v.  Jones,  5  Yerg.  (Tenn.)  249; 
Borum  v.  King,  37  Ala.  606. 

"  Randall  v.  Ghent,  19  Ind.  271. 

'Eckmau  v.  Eckman,  08  Pa.  St.  460. 

<Keagle  v.  Pess  11,  !)1  Mich.  618;  Stafford  ».  Stafford,  41  Tex.  111. 

» Moore  ».  Flynn,  135  111.  79. 

«  Harting  ».  Jockers,  136  111.  633. 

'McElroys.  Hiner,  133  III.  165. 

^Mellick  V.  Mellick,  47  N.  J.  Eq.  86. 

'Prignon,  ».  Daussat,  4  Wash.  St.  199;  See,  also.  Thompsons.  Thompson, 
17  Ohio  St.  649;  Ellinger  b.  Crowl,  17  Md.  361;  Prazer  «.  Western,  1  Barb. 
Ch.  (N.  Y.)  220;  Smith  «.  Allen,  5  Allen  (Mass.),  454. 

'»  Smith  V.  Allen,  5  Allen  (Mass.),  454. 

"  Bppes  V.  Randolph,  2  Call  (Va.),  125. 

'=  Staley  v.  Housel,  35  Nebr.  160. 


1340  TRANSFER  AND  SUCCESSION   OF   ESTATES.  [§  1298 

court  will  not  uphold  uaconscionable  contracts,'  A  deed 
obtained  by  fraud  is  absolutely  void,"  unless  the  grantor 
participates  in  the  fraud.'  Undue  influence  must  be  by 
parties  where  relation  of  confidence  exists.  The  relation 
may  be  of  any  kind  implying  confidence,  as  trustee  and 
cestui  que  trust,  attorney  and  client,  parent  and  child,  guar- 
dian and  ward,  physician  and  patient,  nurse  and  invalid, 
confidential  friend  and  adviser;  in  such  cases  undue  in- 
fluence will  be  implied  from  such  relation."  Unlawful 
duress  is  a  good  defense  if  it  includes  such  a  degree  of  con- 
straint or  danger,  either  actually  inflicted  or  threatened 
and  impending,  as  is  sufiicient  in  severity  or  apprehension 
to  overcome  the  mind  and  will  of  a  person  of  ordinary 
firmness.  ° 

Conveyances  by  an  aged  parent  to  a  child,  in  considera- 
tion of  the  agreement  by  the  latter  to  support  and  pro- 
vide for  the  former,  are  upheld,  if  the  transaction  appears 
to  have  been  free  from  fraud,  and  the  evidence  does  not 
show  that  confidence  had  been  reposed  by  the  infirm  in  the 
stronger,  but  does  show  that  the  parties  dealt  at  arm's 
length.'  Where  a  deed  is  made  by  a  parent  to  a  child  on 
an  agreement  to  support  the  parent,  on  failure  to  perform 
by  the  child,  a  court  of  equity  will  set  aside  the  agreement 
and  conveyance  and  do  equity  between  the  parties;  some 
courts  will  do  it  on  the  ground  of  the  recission  of  the  con- 
tract for  fraud  as  the  converse  of  specific  performance  and 
others  on  the  ground  of  a  condition  subsequent. '  And  it  is 
a  badge  of  fraud  if  such  an  agreement  is  a  part  of  the  con- 

'  Shipman  v.  Furniss,  69  Ala.  555;  Leighton  ».  Orr,  44  Iowa,  679;  Bivins  v, 
Jarnigan,  3  Baxt.  (Tenn.)  283. 

» Jack8on  s.  Summerville,  13  Pa.  St.  359. 

3  Roberts  v.  Lund,  45  Vt.  82. 

^Bayliss  v.  Williams,  6  Cold.  (Tenn.)  440;  Sears  ®.  Shafer,  6  N.  Y.  268, 
272. 

*  United  States  v.  Huckahee,  16  Wall.  (U.  S.)  423;  Harmon  ®.  Harmon,  61 
Me.  227;  State  v.  Sluder,  70  N.  Car.  55;  Bosley  v.  Schauner,  26  Ark.  280; 
Kimball  v.  Cuddy,  117  111.  217.     Compare  Evans  v.  Gale,  18  N  H.  401. 

"Mott  ®.  Mott,  49  N.  J.  Eq.  192. 

'DeLong  v.  DeLong,  56  Wis.  514;  Blake  v.  Blake,  56  Wis.  392;  Reed  v. 
Burns,  13  Ohio  St.  49;  Jenkins  v.  Jenkins,  3  Mon.  (Ky.)  327;  Scott  v.  Scott, 
3  B.  Mon.  (Ky.)  2;  Yoakum  v.  Yoakum,  77  111.  85;  Devereaux  v.  Cooper,  11 
Vt.  103. 
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sideration  and  is  omitted  from  the  deed.'  And  it  is  fraud 
in  a  son  obtaining  a  conveyance  from  his  aged  mother,  un- 
der conditions  to  be  performed  by  him,  not  to  see  that  what 
she  intended  to  reserve  was  secured  to  her  as  fully  and  as 
perfectly  as  that  which  she  intended  to  give  was  granted 
to  him." 

§  1299.  Valid  Consideration. — The  consideration  of  a 
deed  must  be  good  or  valuable,  not  partaking  of  anything 
immoral,  illegal  or  fraudulent.  It  is  unlawful  to  contract 
to  do  that  which  it  is  unlawful  to  do;  and  every  deed  and 
every  contract  are  equally  void,  whether  they  be  made  in 
violation  of  a  law  which  is  malum  in  se,  or  only  malum  pro- 
hibitum. ^ 

Under  the  statute  of  uses,  it  is  not  necessary  that  the 
consideration  should  actually  pass  to  the  grantor,  if  the 
receipt  of  a  proper  consideration  is  acknowledged  by  him  in 
the  deed.  But  it  must  be  acknowledged  in  the  deed,  or 
proved  to  have  actually  passed.*  And  if  expressed,  another 
consideration  may  be  proved  if  not  in  contradiction  of  the 
one  set  out.' 

The  recital  of  the  consideration  in  a  deed  is  only  conclu- 
sive as  to  the  fact  that  there  was  a  consideration,"  but 
parol  evidence  is  not  admissible  to  show  that  the  consid- 
eration acknowledged  in  the  deed  was  never  paid,  in 
order  to  invalidate  the  deed  between  the  parties.' 

'  Sweet  V.  Bean,  67  Barb.  fN.  Y.)  91 ;  Carpenter  v.  Muren,  43  Barb.  (N.T.)  300. 

'  Mulock  V.  Mulock,  31  N.  J.  Eq.  594,  601.  This  case  was  reversed  in  33 
N.  J.  Eq  348,  but  not  on  this  point  as  stated  in  the  text.  As  sustaining  this 
point  see  Mott  v.  Mott,  49  N.  J.  Eq.  193. 

'4  Kent's  Com.  464;  Bank  «.  Owens,  2  Pet.  (U.  S.)  537;  Aubert  v.  Maze,  3 
Bos.  &  Pul.  371;  Watts  ».  Brooks,  3  Ves.  612;  German,  etc.  Co.  v.  Grim,  33 
Ind.  249. 

<"Wood  V.  Beach,  7  Vt.  532;  Den  v.  Hanks,  5  Ired.  (N.  Car.)  30;  Jackson  s. 
Alexander,  3  Johns.  (N.  Y.)  484.  Compare  Boardman  «.  Dean,  34  Pa.  St. 
252;  Massey«,  Huntington,  118  111.  83. 

» Parker  -d.  Foy,  43  Miss.  360;  Pierce  v.  Drew,  48  Vt.  295;  Paige  v.  Sher- 
man, 6  Gray  (Mass.),  511. 

«Gas;e  v.  Hoyt,  58  Vt  536;  Morris  Canal  v.  Byerson,  27  N.  J.  L.  467;  Miller 
©.  Goodwin,  8  Gray  (Mass.),  543;  Kimball  v.  Walker,  30  111.  511. 

'  Murdock  b.  Gilchrist,  52  N.  Y.  246;  Trafton  v.  Hawes,  102  Mass.  541;  Bas- 
sett  V.  Bassett,  55  Me.  137;  Hannan  v.  Oxley,  23  Wis.  519;  Adams  v.  Hull,  3 
Denio  (N.  Y.)  306.     See,  also,  Adams  v.  Watkins  (Mich.),  61  N.  W.  Rep.  774. 
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§  1308.  Sufficient  Sealing.  §  1322. 

§  1309.  Mode  of  Sealing. 

§  1310.  Alteration.  §1323. 
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§  1314.  The  True  Doctrine.  §  1338. 
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Officer's  Mistake. 

Reading  Before  Acknowledg- 
ment. 

Delivery  and  Acceptance. 

Presumption  of  Delivery. 

Delivery  to  Stranger — Subse- 
quent Acceptance  by  Gran- 
tee. 

Registration  of  Deed  is  Prima 
Facie  Evidence  of  Delivery. 

To  Take  Effect  After  the 
Grantor's  Death. 

Re-delivery. 

Escrow — Definition. 

Grantee  as  Depositary. 

Authority  of  Depositary. 

Death  of  Grantee  Before  Sec- 
ond Delivery. 

Rights  of  Grantee. 


§  1300.  What  is  an  Execution  op  a  Deed.— A  deed  is 
executed  when  it  is  signed,  sealed,  attested,  acknowledged 
and  delivered.  In  some  States  acknowledgment  does  away 
with  attestation,  and  in  over  one-third  of  the  States  pri- 
vate seals  are  abolished;  hence,  in  many  States  a  deed  is 
executed  when  it  is  signed,  acknowledged,  and  delivered. 
Delivery  has  always  been  a  part  of  the  execution.  The 
grantor  may  authorize  an  agent  to  execute  the  deed,  the 
instrument  of  authority  being  of  the  same  grade  as  the 
deed  itself,'  unless  the  grantor  is  present  and  dictates  the 
execution  to  his  agent." 

The  execution  of  a  deed  includes  as  a  necessary  and  es- 
sential incident  the  delivery  of  the  instrument.     Because 

'  Doe  V.  Blacker,  27  Ga.  418;  Videau  ».  Griffin,  31  Cal.  389;  Hughes®.  Came, 
135  111.  528. 

"^  Burns  ».  Lynde,  6  Allen  (Mass.),  309;  Lovejoy  v.  Richardson,  68  Me.  386; 
Goodell  «.  Bates,  14  R.  I.  65;  King  v.  Longnor,  4  Barn.  &  Adol.  647;  Pierce  v. 
Hakes,  33  Pa.  St.  331. 
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there  cannot  be  an  execution  of  a  deed  without  an  actual 
or  constructive  delivery.' 

A  bargain  and  sale  deed  is  good  between  the  parties  when 
accepted  by  the  grantee  without  any  seal,  where  a  seal  is 
required.' 

§  1301.  Execution  by  Agent. — It  is  a  general  rule,  sub- 
ject to  exceptions  and  qualifications,  that  a  written  instru- 
ment must  purport  upon  its  face  to  be  the  act  of  the  prin- 
cipal, by  inserting  his  name  in  the  body,  and  signing  it  at 
the  end  of  the  instrument,  so  as  to  show  that  the  principal 
intends  to  be  bound  by  it.  So  where  A.  is  the  principal, 
and  B.  is  the  agent,  the  latter  should  execute  the  instru- 
ment by  signing  it  A.  by  B.,  his  agent."  But  where  a  deed 
purports  to  be  the  act  of  the  principal,  it  will  be  upheld. 
Thus,  signing  B.  agent  for  A.  principal,  or  B.  as  attorney 
of  A.,  is  a  sufficient  compliance  with  the  authority  to  vali- 
date the  deed."  If  the  instrument,  in  the  granting  part  of 
it,  be  in  the  name  of  the  agent  only,  it  will  not  become  the 
deed  of  the  principal  by  being  signed  A.,  attorney  to  B." 

If  one  whose  name  is  signed  by  another  to  a  deed,  so 
far  acknowledges  the  deed  as  to  induce  a  third  person  to 
act  on  it  as  his,  he  may,  without  evidence  in  writing  of  an 
estoppel,  be  held  precluded  from  subsequently  denying  the 
deed."  So,  if  a  grantor's  name  is  signed  by  an  agent  in  his 
presence  and  under  his  instructions  for  him,  the  instrument 
is  that  of  the  grantor  or  principal  as  much  as  if  he  had 
signed  it  himself.' 

'  Smith  B.  James,  131  Ind.  131;  Patterson  v.  Underwood,  39  Ind.  607;  Fisher 
«.  Hamilton,  48  Ind.  239;  Colee  v.  Colee,  133  Ind.  109;  Nicholson  ».  Combs, 
90  Ind.  515;  4  Kent's  Com.  454. 

'Woodruffs.  Woodruff,  44  N.  J.  Eq.  349;  Cooper  v.  Louanstein,  37  N.  J. 
Eq.  284;  Leinenkugel  v.  Kehl,  73  Wis.  338. 

'Einstein  v.  Holt,  53  Mo.  340;  Martin  v.  Flowers,  8  Leigh  (Va.),  158;  Cope- 
land  s.  Ins.  Co.,  6  Pick.  (Mass.)  198;  Townsend«.  Hubbard,  4  Hill  (N.  Y  ),  351; 
Fire  Ins.  Co.  v.  Doll.  35  Md.  89. 

^Mussey  «.  Scott,  7  Cush.  (Mass.)  316;  Wilks  «.  Back,  3  East,  143;  Wilkin- 
son V.  Getty,  13  Iowa,  157. 

'  Martin  v.  Flowers,  8  Leigh  (Va.),  158;  Townsend  v.  Hubbard,  4  Hill  (N.  Y.), 
351. 

« Goodell  V.  Bates,  14  R.  I.  65. 

'  Gardner  v.  Gardner,  5  Cush.  (Mass.)  483;  Kime  v.  Brooks,  9  Ired.  (N.  Car.) 
218. 
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As  a  general  rule,  if  the  name  of  the  principal  appears  in 
an  instrument  not  under  seal,  and  it  appears  that  it  was 
the  intent  to  bind  him,  he  will  be  bound,  even  though  the 
instrument  is  signed  by  the  agent  only.* 

§  1302.  Power  Coupled  With  an  Interest.— A  naked 
power  dies  with  the  donor.  If  it  expressly  stipulates  to  be 
irrevocable,  it  may  be  revoked  at  the  will  of  the  principal, 
if  the  agent  has  no  interest  in  its  execution,  and  there  is 
no  valid  consideration  therefor.  But  if  the  power  is  given  for 
a  valuable  consideration,  or  is  coupled  with  an  interest,  or 
is  part  of  a  security  for  the  payment  of  money  or  the  per- 
formance of  some  other  lawful  act,  it  is  irrevocable, 
whether  so  expressed  upon  its  face  or  not."  A  power 
coupled  with  an  interest  only  arises  by  way  of  appoint- 
ment under  the  statute  of  uses  and  the  statute  of  wills;  at 
common  law  this  is  all  the  way  that  a  power  coupled  with 
an  interest  can  arise. 

The  power  of  attorney  must  receive  strict  interpretation, 
and  the  authority  is  never  extended  by  intendment  or  con- 
struction beyond  that  which  is  given  in  terms  or  is  abso- 
lutely necessary  for  carrying  the  authority  into  effect,  and 
that  authority  must  be  strictly  pursued.  ° 

No  doctrine  is  better  settled  than  that  a  power  of  attor- 
ney is  strictly  construed,  and  cannot  be  enlarged  by  con- 
struction." 

§  1303.  Power  of  Attorney  Given  by  a  Married 
Woman. — At  common  law,  and  in  many  of  the  States,  a 
married  woman  cannot  execute,  either  alone  or  in  connec- 
tion with  her  husband,  a  valid  power  of  attorney  to  convey 

'Evans  ®.  Wells,  23  Wend.  (N.  Y.)  324;  Andrews  v.  Estes,  11  Me.  267. 

'  Walker  «.  Denison,  86  111.  144;  MacGregore.  Gardner,  14  Iowa,  340;  Black- 
stone  V.  Biittermore,  53  Pa.  St.  267;  Frink  v.  Roe,  70  Cal.  296;  Hunt  v.  Rous- 
manier,  8  Wheat.  (U.  S.)  174,  203,  206;  3  Mason,  C.  C.  344;  Norton  «.  White- 
head, 84  Cal.  363;  Mansfield  v.  Mansfield,  6  Conn.  562;  Lockhout  v.  Forsyth, 
49  Mo.  App.  654. 

3  Rossiter  v.  Rossiter,  8  Wend.  fN.  Y.)  494;  Brantley  «.  Ins.  Co.,  53  Ala.  554; 
Bliss  V.  Clark,  16  Gray  (Mass.),  60;  Gilbert  v.  How,  45  Minn.  121. 

"Wood  V.  Goodridge,  6  Cash.  (Miss.)  117;  Penfold  v.  Warner,  96  Mich.  179; 
Jeffery  v.  Hursh,  49  Mich.  31;  58  Mich.  246;  Morrell  v.  Frith,  3  Mees.  &  Wels. 
402;  Withington  v.  Herring,  5  Bing.  442;  Neilson  v.  Harford,  8  Mees.  &  Wels. 
806. 
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her  interest  in  real  estate.  This  is  especially  so  in  those 
States  where  she  has  to  acknowledge  upon  a  separate 
examination  apart  from  her  husband,  before  a  public 
officer,  that  she  executes  the  conveyance  freely,  without 
any  fear  of  him,  or  compulsion  from  him.' 

The  private  examination  is  supposed  to  protect  her  from 
the  coercion  or  undue  influence  of  her  husband,  and  her 
acknowledgment  is  therefore  considered  as  an  essential 
preliminary  to  the  vaUdity  of  any  transfer  by  her.  This 
private  examination  is  in  its  nature  personal;  it  is  a  matter 
in  which  she  cannot  be  represented  by  another.  So  a  pri- 
vate acknowledgment  by  her  attorney-in-fact  would  in- 
volve a  contradiction,  and  defeat  the  object  which  her 
personal  examination  was  intended  to  secure." 

But  at  the  present  time  only  a  few  States  require  a  pri- 
vate examination  of  the  wife,  so  that  condition  is  removed, 
and  much  that  has  been  written  as  law  concerning  married 
women  has  ceased  to  be  law,  and  there  is  no  reason  why  a 
married  woman  should  not  be  able  to  give  a  power  of 
attorney  to  convey  her  separate  real  estate,  the  same  as 
her  husband;  and  this  is  the  law  of  many  States,  where 
she  is  placed  on  the  same  platform  as  man  as  to  her  sepa- 
rate realty.  It  has  been  held,  without  a  shadow  of  reason, 
with  no  foundation  whatever  to  uphold  the  doctrine,  that 
a  power  of  attorney  executed  by  a  feme  sole  will  be  revoked 
by  her  subsequent  marriage.' 

The  doctrine  that  a  feme  covert  has  no  entity  should  be 
abolished,  and  she  be  placed  in  the  same  situation  as  to  her 
separate  property  as  man  is  placed  with  regard  to  his. 

§  1304.  Signing.— Under  the  Saxon  rule  in  England,  it 
was  only  required  that  deeds  should  be  subscribed  with  the 
sign  of  the  cross.  It  was  not  necessary  that  a  seal  should 
be  attached.  After  the  Norman  conquest  sealing  became 
a  requisite,  but  signing  of  all  kinds  ceased  to  be  required.* 

'  HoUaday  v.  Daily,  19  Wall.  (U.  S.)  606;  Mexia  v.  Oliver,  148  U.  S. 
664. 

'Peak  «.  Brinson,  71  Tex.  310;  Sumner  v.  Conant,  10  Vt.  19;  Mott  v.  Smith, 
16  Cal.  533. 

2  JudsoQ  D.  Sierra.  22  Tex.  365;  2  Kent's  Com.  645. 

*Co.  Litt.  171b;  2  Bl.  Com.  309;  Hutchins  ti.  Byrnes,  9  Gray  (Mass.),  367; 
169 
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After  the  statute  of  frauds  was  enacted  it  became  essential 
and  necessary  that  every  deed  purporting  to  convey  land, 
and  every  other  instrument  required  under  its  provisions 
to  be  in  writing,  should  be  signed  by  the  party  to  be 
charged  therewith. 

§  1305.  Signing  by  Mark.  — A  signing  by  mark  is  as 
valid  as  by  signature;  thus,  if  a  party  writes  the  grantor's 
name,  and  the  grantor  affixes  a  mark  by  his  name  thus 
written,  it  is  a  valid  signing,  although  it  does  not  appear 
that  the  grantor  could  not  write.' 

Where  the  grantor  adopts  his  signature  by  affixing  his 
mark  thereto,  the  deed  being  in  other  respects  regular,  is 
as  effective  to  transfer  the  estate  as  if  his  name  had  been 
written  thereon  in  full  by  himself." 

It  is  difficult  to  prove  a  cross  made  by  a  person  for  his 
signature,  unless  witnesses  are  present;  still  a  person  may 
have  a  mark  so  peculiar  and  so  uniformly  used  by  him  as 
his  signature  that  it  may  become  a  well-known  mark,  and 
may  be  proved  just  as  the  signature  of  one  who  writes 
may  be  proved  to  be  his  own  handwriting,  and  a  mark  is 
just  as  binding  ordinarily  without  a  subscribing  witness  as 
with  one;  the  maker  is  generally  a  competent  witness  to 
prove  it.° 

And  so  the  name  may  be  written  by  an  agent  in  the 
presence  of  the  grantor  at  his  direction,  as  the  act  of  an 
authorized  agent  is  the  act  of  the  principal.'' 

§  1306.  Sufficient  Signing.— There  is  a  difference  be- 
tween a  signing  and  subscribing  a  deed.  At  common  law 
a  seal  was  a  signing;  the  seal  being  placed  at  the  end  of  the 
deed,  where  a  deed  is  required  to  be  signed  and  not  sub- 

Devereux  «.  McMahon,  108  N.  Car.  134;  Taylor  v.  Morton,  5  Dana  (Ky.),  365; 
Van  Santwood  v.  Sandford,  13  Johns.  (N.  Y.)  197. 

'  Devereux  v.  McMahon,  108  N.  Car.  134. 

« Truman  v.  Lore,  14  Ohio  St.  144,  154;  Baker  «.  Dening,  8  Ad.  &  El.  94; 
Devereux  v.  McMahon,  108  N.  Car.  134. 

'State  V.  Byrd,  93  N.  Car.  634;  Howell  ®.  Ray,  92  N.  Car.  510;  Sellers  ®. 
Sellers,  98  N.  Car.  16. 

*  Devereux  v.  McMahon,  108  N.  Car.  134;  Browne  on  St.  of  Frauds,  12; 
Pierce  v.  Hakes,  28  Pa.  St.  331;  Frost  v.  Deering,  31  Me.  156;  Gardner  v.  Gard- 
ner, 5  Cush.  (Mass.)  483. 
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scribed;  it  is  not  necessary  to  sign  at  the  end  of  the  deed. 
So  where  a  deed  is  prepared  by  the  authority  of  the  grantor, 
but  who  does  riot  sign  it,  if  he  acknowleges  the  instrument 
as  his  and  it  is  filed  for  record,  this  is  a  recognition  that  he 
adopts  the  deed  as  his,  and  it  is  vahd.  By  receiving  and 
dehvering  the  deed  as  his,  he  declares  and  makes  his  name 
or  signing  then  on  the  paper,  the  evidence  of  his  intention 
to  give  validity  and  effect  to  the  deed  as  fully  as  though 
the  name  had  been  written  by  himself.'  When  the  grantor 
acknowledges  the  deed,  it  is  to  be  regarded  then  as  written 
entirely  by  himself.  So  where  the  maker  is  not  required 
to  subscribe  the  deed,  the  writing  of  the  name  of  the  maker 
in  the  body  of  the  instrument  in  such  connection  as  to  evi- 
dence his  intention  to  give  effect,  validity,  and  authenticity 
of  the  entire  writing,  as  one  complete  instrument,  is  to  be 
deemed  a  signing  within  the  meaning  of  the  law.' 

§  1307.  Sealing— Origin. — The  origin  of  the  seaUng  seems 
to  be  synchronous  with  all  civilization,  and  therefore  its 
origin  is  lost  in  antiquity.  The  seal  was  used  by  the  As- 
syrians, Babylonians,  and  Jews.  Greece  followed  the  older 
nations  and  transmitted  the  seal  to  the  Romans,  who  in 
turn  passed  it  to  all  European  countries,  and  England 
handed  it  to  the  American  colonies.  History  throws  but 
little  light  upon  the  use  of  the  seal  until  the  Norman  con- 
quest. Prior  to  the  conquest,  the  custom  of  sealing  was  not 
general,  while  the  use  of  the  cross  was.  But  grants  and 
charters  were  attested  by  subscribing  by  the  party  to  be  bound 
and  the  names  of  the  witnesses,  and  each  name  was  pre- 
ceded by  the  sign  of  the  holy  cross,  except  those  who  could 
not  write,  who  simply  affixed  the  sign  of  the  cross. 

'  Newton  v.  Talcott,  66  Tex.  143;  Bird  v.  Decker,  64  Me.  552;  Pike  v.  Bacon, 
21  Me.  287;  Armstrong  v.  Stovall,  26  Miss.  283;  Bartlett  v.  Drake,  100  Mass. 
175;  Clough  D.  Clough,  73  Me.  488;  Adams®.  Field,  21  Vt.  267;  Willis «.  Lewis, 
28  Tex.  185;  Nye  v.  Lowery,  83  Ind.  320. 

» Adams®.  Field,  21  Vt.  365;  Smith®.  Howell,  3  Stockt.  (N.  J.)  349;  Pul- 
shear  ®.  Randon,  18  Tex.  277;  Penniman  ®.  Hartshorn,  13  Mass.  87;  Coddlng- 
ton  V.  Goddard,  16  Gray  (Mass.),  444;  Hawkins  v.  Chace,  19  Pick.  (Mass.)  504; 
Johnson  ®.  Dodgson,  2  Mees.  &  Wels.  659;  Ingoldsby  ®.  Juan,  12  Cal.  564; 
People®.  Murray,  5  Hill  (N.  Y.),  470;  Sau",ders  ®.  Hackney,  10  Lea  (Tenn.), 
194;  Devereux  ®.  McMahon,  108  N.  Car.  134. 
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The  Normans  introduced  in  England  the  waxen  seal,  and 
decreed  that  it  should  be  used  in  lieu  of  the  signature  and 
cross  of  the  Saxons.  Eichard  I.,  after  his  return  from  the 
Crusades  in  1189,  introduced  coats  of  arms  as  the  device, 
which  are  used  generally  by  the  nobility.  From  the  time 
that  William  the  Conquerer  came  into  power,'  until  the 
enactment  of  the  statute  of  frauds,"  the  seal  alone  made  a 
valid  writing,  simply  from  necessity  because  the  people 
could  not  write  their  names,  being  engaged  most  of  the 
time  in  wars,  robbery,  or  in  religious  devotions. 

§  1808.  Sufficient  Sealing. — It  used  to  be  the  law  that 
a  valid  deed  must  be  in  writing  and  signed  and  sealed  in 
wax.  Thus  stood  the  law  in  England  and  America  at. the 
beginning  of  the  nineteenth  century.  The  seal  had  to  be 
wax  with  an  impression. '  The  wax  was  white  at  first,  but 
then  it  was  made  in  various  colors,  but  nobody  but  the 
king  could  use  red  sealing  wax. 

But  the  law  has  been  changed  and  twenty  States  have 
abolished  private  seals,  others  use  an  ink  or  printed  scroll 
and  but  a  few  use  the  wax;  in  fact  wax  is  no  longer  neces- 
sary as  any  adhesive  substance  is  sufficient.  Six  States 
still  adhere  to  the  wax  or  adhesive  seal  :  Maine,  Massa- 
chusetts, New  Hampshire,  New  York,  Rhode  Island,  and 
Yermont;  and  the  scroll  is  used  in  eighteen  States. 

The  iconoclast  is  abroad  in  the  land  and  the  idols  of 
antiquity  are  being  broken  and  in  their  places  are  erected 
monuments  of  human  progress.  Locus  sigilli  is  fast  dis- 
appearing from  American  jurisprudence.  The  old  lawyer 
stands  aghast  at  this  encroachment  upon  the  seal  which 
has  held  sway  for  thousands  of  years.  And  even  the  legal 
giant,  Chancellor  Kent,  says  that  ' '  we  ought  to  require 
evidence  of  some  positive  and  serious  public  inconvenience 
before  we,  at  one  stroke,  annihilate  so  well  established  and 
venerable  practice  as  the  use  of  seals  in  the  authentication 
of  deeds." ' 

'  October  14,  1066. 

''29  Charles  II.  c.  3. 

3  3  Inst.  169. 

■"Warren  v.  Lynch,  5  Johns,  (N.  Y.)  246. 
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The  common  school  is  abolishing  the  signature  by  a 
cross  and  the  progress  of  jurisprudence  is  annihilating  the 
private  seal.  King  Caldwalla,  one  of  the  Saxon  kings,  at 
the  end  of  one  of  his  charters  said:  "With  my  proper 
hand  I  have  made  and  subscribed  the  sign  of  the  cross,  on 
account  of  my  ignorance  of  letters."  This  king  only  fol- 
lowed the  footsteps  of  Emperor  Justin  I.,'  and  King  Theo- 
doric  of  Italy,'  and  Edward  the  Confessor.'  The  American 
common  school  makes  the  cross  as  a  signature  no  longer 
essential.  And  so  writing  is  a  far  higher  authentication 
than  a  seal  can  be,  and  in  these  times,  the  reason  for  the 
private  seal  no  longer  exists.  The  abolition  of  the  private 
seal  will  leave  behind  piles  of  learning,  specimens  of  pro- 
found logic,  skillful  criticism,  subtle  distinctions,  and  legal 
erudition.  It  had  its  day  and  should  be  placed  with  other 
relics  of  feudalism. 

§  1309.  Mode  of  Sealing. — The  seal  should  follow  the 
maker's  name.  But  the  grantor  may  have  another,  in  his 
presence,  affix  his  mark  or  symbol,  and  thereby  adopt  a 
seal  attached."  And  a  number  of  grantors  may,  by  deliv- 
ery, adopt  a  seal  opposite  to  the  name  of  the  first  signer, 
there  being  a  recital  in  the  deed  that  they  had  attached  their 
seals. ' 

The  law  favors  those  who  are  inops  consilii  —  without 
counsel  —  and  illiterate,  and  attempts  to  arrive  at  and 
carry  out  their  true  intent  by  a  liberal  application  of  tech- 
nical rules.  So,  when  an  attestation  clause  recites  that 
the  deed  is  signed  and  sealed,  it  wiU  be  presumed  that  it 
was  sealed.'    And  so,  when  an  instrument  concludes  with 

'  Byzantine,  A.  D.  450-537. 

'  A.  D.  455-526. 

3  A.  D.  1043-1066. 

*  Devereux  v.  McMahon,  108  N.  Car.  134. 

'  Yarborough  v.  Monday,  2  Dev.  (N.  Car.)  493;  Tasker  v.  Bartlett,  5  Cush. 
(Mas3.)  359;  Atlantic  Dock  Co.  ■».  Leavitt,  54  N.  Y.  35;  Devereux  v.  Mc- 
Malion,  108  N.  Car.  134;  Lambden  v.  Sharp,  9  Humph.  (Tenn.)  324. 

"McCoy  V.  Cassidy,  96  Mo.  439;  Carrington  v.  Potter,  87  Fed.  Rep.  767;  Le 
Franc  v.  Richmond,  5  Saw.  C.  C.  603;  Smith  v.  Dall,  13  Cal.  10;  Flowery 
Min  Co.  ®.  North  Bonanza  Min.  Co.,  16  Nev.  303;  Hedden  v.  Overton,  4  Bibb 
(Kv.),  406;  Griffin  v.  Sheffield,  38  Miss.  359;  Sneed  «.  Ward,  5  Dana  (Ky.), 
187.     Compare  Williams  v.  Bass,  33  Vt.  353;  Switzer  v.  Knapps,  10  Iowa,  75. 
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the  words  ■'  witness  our  hands  and  seals,'"  and  is  signed  by 
two  persons,  with  only  one  seal,  it  may  be  inferred  that 
the  person  who  signed  last  adopted  the  seal  of  the  first.' 
And  where  a  wax  seal  is  not  required,  the  word  "  seal  "  is 
a  sufficient  device  by  way  of  sealing,  and  entitles  the  in- 
strument to  be  recorded." 

§  1810.  Attestation. —  At  common  law  no  witnesses 
were  required  for  the  attestation  of  a  deed.*  In  some 
States  and  Territories  no  witnesses  are  required,  provided 
the  deed  is  properly  acknowledged.  This  is  the  law  of 
California,  Colorado,  Illinois,  Indiana,  Iowa,  Kansas,  Ken- 
tucky, Maine,  Massachusetts,  Mississippi,  Missouri,  Mon- 
tana, Nevada,  New  Jersey,  New  Mexico,  New  York,  North 
Carolina,  North  Dakota,  Oklahoma,  Pennsylvania,  Ehode 
Island,  South  Dakota,  Tennessee,  Texas,  Virginia,  Wash- 
ington and  West  Virginia.  In  other  States,  besides  the 
acknowledgment,  two  witnesses  are  required  to  attest  to 
the  execution  of  the  deed.  These  States  are:  Connecticut, 
Florida,  Georgia,  Michigan,  Minnesota,  New  Hampshire, 
Ohio,  Oregon,  South  Carolina,  Utah,  Vermont  and  Wis- 
consin. Louisiana  requires  two  male  witnesses,  and  also 
the  officer  taking  the  acknowledgment  must  witness  the 
attestation  as  a  witness.  The  following  States  require  one 
vsdtness:  Alabama,  Arkansas,  Delaware,  Idaho,  Maryland, 
Nebraska  and  Wyoming. 

The  number  of  witnesses  must  attest  the  execution  or  it 
will  not  be  a  legal  conveyance.  Still,  it  is  held  by  many 
courts  that  a  deed  without  the  requisite  number  of  wit- 
nesses is  valid  between  the  parties  thereof  and  those  claim- 
ing under  them  as  mere  volunteers.  *  A  defective  acknowl- 
edgment may  operate  as  a  substitute  for  the  attestation  of 
a  witness.  ° 

'  Bowman  «.  Kobb,  6  Pa.  St.  303. 

'Cochran  «.  Stewart  (Minn.),  59  N.  "W.  Rep.  543. 

3  2B1.  Com.  307. 

■•Johnson  v.  Jones,  87  Ga.  85;  Downs  ■».  Yonge,  17  Ga.  295;  Conlan  v.  Grace, 
36  Minn.  276;  Morton  v.  Leiand,  27  Minn.  85;  Stone  ®.  Ashley,  13  N.  H.  38; 
Kingsley  v.  Holbrook,  45  N.  H.  330;  Fitzhugh  «.  Croghan,  3  J.  J.  Marsh. 
(Ky.)  439;  Day  «.  Adams,  43, Vt.  530. 

*  Rogers  v.  Adams,  63  Ala.  600;  Carlisle  ■».  Carlisle,  78  Ala.  544;  Jones  », 
Hagler,  95  Ala.  529. 
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The  attestation  'must  be  before  the  officer  designated 
by  the  statute  in  order  to  be  a  valid  legal  deed.'  It  is  not 
necessary  that  the  deed  be  signed  by  the  attesting  witnesses 
in  each  other's  presence.  They  may  witness  the  deed  sepa- 
rately.' And  attesting  witnesses  must  have  no  direct 
legal  interest  in  the  deed;'  and  cannot  express  any  opinion 
as  to  the  capacity  of  the  grantor  to  convey." 

§  1311.  Acknowledgment. — The  purpose  of  an  acknowl- 
edgment is  to  prove  the  execution  of  a  deed,  in  order  that 
it  may  be  used  in  evidence,  and  that  it  may  be  entered  of 
record.  A  deed  which  has  not  been  acknowledged  is  not, 
as  a  general  rule,  entitled  to  record,  and  although  it  has 
been  placed  upon  record,  is  not  notice  to  third  parties,  and 
is  a  nullity  in  many  States  as  to  all  benefits  conferred  by 
the  statute  upon  registered  instruments;'  In  some  of  the 
States,  however,  the  record  of  a  deed  that  has  not  been 
acknowledged  will  operate  as  constructive  notice  of  the 
contents  of  the  instrument,"  and  in  some  States  as  actual 
notice. ' 

It  is  well  settled  that  a  literal  compliance  with  the  statute 
is  not  necessary,  and  when  there  has  been  a  substantial 
compliance  therewith  it  is  a  sufficient  acknowledgment;' 
yet,  while  a  substantial  compliance  will  suffice,  it  must  be 
a  substantial  compliance  with  every  requisite  of  the  stat- 

'Kennedy  ®.  McCardel,  88  Ga.  454.  See,  also,  Blalock  v.  Miland,  87  Ga. 
573. 

'  Little  V.  White,  29  S.  Car.  170;  Parke  ».  Mears,  2  Bos.  &  Pul.  217;  Jones  v. 
Robbins,  74  Tex.  615;  Poole  v.  Jackson,  66  Tex.  380;  Jackson  v.  Phillips,  9 
Cow.  (N.  T.)  113. 

'Child  V.  Baker,  24  Nebr.  188;  Winstead  Sav.  Banks.  Spencer,  36 Conn.  195. 

<Dean  v.  Fuller,  40  Pa.  St.  474. 

'Brydon  v.  Campbell,  40  Md.  331;  Carpenter  v.  Dexter,  8  Wall.  (U.  S.)  532; 
Strong  ».  Smith,  3  McLean,  C.  C.  362;  Graves  «.  Graves,  6  Gray  (Mass.),  391; 
Bloods.  Blood,  23  Pick.  (Mass.)  80;  Todd  v.  Outlaw,  79  N.  Car.  235;  Fisher 
■s.  Cowles,  41  Kans.  418;  Edwards  v.  Thom,  25  Pla.  222;  Cox  v.  Wayt,  26  W. 
Va.  807;  Woolfolk  v.  Manuf.  Co.,  22  S.  Car.  332;  New  England,  etc.  Co.  v. 
Ober,  84  Ga.  294. 

•Reed  v.  Kemp.  16  111.  445;  Battenhausen  v.  Bullock,  11  III.  App.  665;  Steb- 
bins  ®.  Duncan,  108  U.  S.  32. 

'  Musgrove  o.  Bonser,  5  Oreg.  313;  Bass  v.  Estill,  50  Miss.  300. 

"Dundas  v.  Hitchcock,  13  How.  (U.  S.)  356;  Deery  v.  Cray,  5  Wall.  (U.  S.) 
797;  Hockman  v.  McClanahan,  87  "Va.  38;  Norton  v.  Davis,  83  Tex.  33. 
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ute.'  An  iinsigned  acknowledgment  is  not  sufficient."  A 
deed  is  generally  held  good  between  the  parties,  though  not 
acknowledged.'  If  the  provisions  of  the  statute  are  sub- 
stantially followed,  the  acknowledgment  will  be  held  valid;* 
mere  clerical  errors  may  be  corrected.'  And  so  may  a  mar- 
ried woman's  defective  acknowledgment  by  an  act  of  the 
legislature.' 

§  1312.  Officer  Taking  Acknowledgment. — The  officer 
should  be  duly  appointed  and  qualified.  The  acts  of  a  de 
facto  officer  are  valid  and  cannot  be  impeached  in  a  collat- 
eral proceeding.  If  an  alien  has  been  commissioned  and 
has  qualified  he  is  an  officer  de  facto  and  his  acknowledg- 
ment of  a  deed  is  valid. ' 

The  general  rule,  irrespective  of  statutory  provisions,  is 
that  an  officer  cannot  take  the  acknowledgment  of  a  con- 
veyance to  which  he  is  a  party,  or  in  which  he  is  directly  or 
indirectly  interested. '  A  clerk  authorized  to  take  acknowl- 
edgments cannot  pass  on  the  correctness  of  a  certificate 
acknowledged  by  himself  and  wife." 

'  Virginia  Coal  Co.  «.  Robinson,  88  Va.  116. 

2  Carlisle  ®.  Carlisle ,  78  Ala.  542;  Clark  v.  Wilson,  137  111.  449. 

3  Wilson  V.  Kimmel,  109  Mo.  260;  Chandler  ».  Bailey,  89  Mo.  642;  Baker 
Nat.  Bank  «.  Hughson,  5  Wash.  St.  100;  Cable  v.  Cable,  146  Pa.  St.  451;  Bas- 
sett  ».  Martin,  83  Tex.  339;  Roane  v.  Baker,  130  111.  308;  Robinson  ».  Robin- 
son, 116  III.  250. 

*  Gregory  v.  Kenyon,  84  Nebr.  640;  Wilson  ».  Quigley,  107  Mo.  98;  Post  v. 
Bank,  138  111.  559;  Noiton  v.  Davis,  83  Tex.  32;  Hughes  v.  Morris,  110  Mo. 
306;  Rodes  «.  Elevator  Co.,  49  Minn.  370;  Citizens'  Sav.  etc.  Asso.  v.  Heiser, 
150  Pa.  St.  514;  Harlowe  v.  Hudgins,  84  Tex.  107;  Summer  v.  Mitchell,  39  Fla. 
179;  Thompson  v.  Johnson,  84  Tex.  548;  Roussain  v.  Norton,  53  Minn.  566; 
Stephens  v.  Motl,  81  Tex.  115;  Agan  v.  Shannon,  103  Mo.  661;  Salmon®.  Huff, 
80  Tex.  133;  L'Engle  v.  Reed,  27  Fla.  845;  Hughes  v.  McDivitt,  103  Mo.  77; 
McKie  V.  Anderson,  78  Tex.  307;  Corey  ».  Moore,  86  Va.  721;  Trustees  v.  Man- 
ning, 73  Md.  116. 

» Durst  V.  Daugherty,  81  Tex.  650;  Gray  ».  Kauffman,  83  Tex.  65;  Rodes  ». 
Elevator  Co.,  49  Minn.  870. 

« Shrawder  v.  Snyder,  143  Pa.  St.  1;  Tate  v.  Stooltzfoos,  16  Serg.  &  R.  (Pa.) 
35;  Mercer  v.  Watson,  1  Watts  (Pa.),  330.  See,  also,  Gordon  v.  Collett,  107 
N.  Car.  863;  Bowden  v.  Bland,  53  Ark.  53. 

'Wilson  ».  Kimmel,  109  Mo.  360;  Hamlin  v.  Kassafer,  15  Oreg.  456;  Brown 
V.  Lunt,  37  Me.  433. 

*  Bowden  v.  Parrish,  86  Va.  67. 

'  White  V.  Connelly,  108  N.  Car.  65. 
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The  officer  recognized  by  the  statute  is  the  only  party 
who  can  take  a  legal  acknowledgment,  and,  hence,  the 
statutory  provisions  must  be  followed; '  and  when  the  clerk 
of  the  court  is  empowered  to  take  acknowledgments,  his 
<Jeputy  is  generally  named  in  the  statute,  and  can,  there- 
fore, take  a  valid  acknowledgment." 

§  1313.  The  Capacity  op  the  Officer — Ministerial  or 
Judicial. — Whether  the  act  of  taking  the  acknowledgment 
is  ministerial  or  judicial  is  a  question  not  uniformly  an- 
swered the  same.  One  line  of  decisions  holds  that  the 
officer  does  not  exercise  judicial  functions  in  taking  such 
acknowledgments;  that  he  is  not  required  to  determine  the 
grantor's  capacity,  and  does  not  do  so  by  using  the  word 
*' voluntarily  "  in  the  certificate.  If  the  grantor  acknowl- 
edges the  signing  and  sealing  of  the  instrument,  it  is  the 
officer's  duty  to  certify  that  fact,  and  there  his  duty  ends. 
The  act,  though  official,  is  purely  ministerial,  and  the  ad- 
verse party  is  not  thereby  precluded  from  showing  the 
grantor's  incapacity  at  the  time  of  the  acknowledgment.' 

But  other  courts  hold  that  the  officer  who  takes  au  ac- 
knowledgment acts  in  a  judicial  character  in  determining 
whether  the  person  representing  himself  to  be,  or  repre- 
sented by  some  one  else  to  be,  the  grantor  named  in  the 
conveyance,  actually  is  the  grantor;  that  he  determines 
further  whether  the  person  thus  adjudged  to  be  the  grantor 
does  actually  and  truly  acknowledge  before  him  that  he 
executed  the  instrument.  By  his  certificate  he  makes  an 
official  record  of  his  adjudication  on  these  points,  which 
cannot  be  impeached  by  himself;  and  sometimes,  cannot 

'  Durst  t.  Daugherty,  81  Tex.  659;  Jaynesville  Hay  Tool  Co.  v.  Boyd,  35 
W.  Va.  240;  Shelton  v.  Aultman,  83  Ala.  315;  Maphis  v.  Pegram,  107  N.  Car. 
505;  Small  v.  Field,  102  Mo.  104;  Owen  v.  Baker,  101  Mo.  407;  First  Nat. 
Bank  v.  Roberts,  9  Mont.  323. 

i'Herndon  v.  Reed,  83  Tex.  647;  Summer  v.  Mitchell,  29  Fla.  179;  Coltrane 
■».  Lamb,  109  N.  Car.  309;  Thompson  v.  Johnson,  84  Tex.  548. 

'Truman®.  Lore,  14  Ohio  St.  144;  Williamson  v.  Carskadden,  36  Ohio  St. 
664;  Lynch  «.  Livingston,  6  N.  Y.  422,  431;  Kimball  v.  Johnson,  14  Wis.  674; 
Elliott  V.  Piersol,  1  Pet.  (U.  S.)  341;  Emmal  v.  Webb,  36  Cal.  197;  Odiorne  v. 
Mason,  9  N.  H.  24;  Frink  v.  Pond,  46  N.  H.  125;  Gill  v.  Fauntleroy,  8  B. 
Mon.  (Ky.)  179. 
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be  impeached  by  the  grantor.'  The  current  of  authority- 
holds,  especially  as  to  acknowledgments  of  married  women, 
that  the  act  of  the  officer  taking  the  acknowledgment  is^ 
judicial.  Because  the  law  imposes  on  him  the  duty  of  as- 
certaining, by  his  view  and  examination,  the  truth  of  the 
matters  to  which  he  is  to  certify,  and  points  out  precisely 
his  duty.  Having  thus  entrusted  him  to  see  that  the 
proper  forms  are  observed,  his  solemn  certificate,  that  they 
have  been  observed,  on  the  faith  of  which  parties  act,  con- 
tracts are  made,  moneys  are  paid,  and  deeds  and  mortgages 
accepted  must,  except  in  cases  of  fraud  or  collusion,  be 
considered  as  entitled  to  full  faith  and  credit;  and  cannot, 
without  rendering  titles  to  real  estate  exceedingly  insecure, 
be  left  at  any  distant  time  afterwards  to  the  uncertainty 
and  frailty  of  parol  proof,  and  to  all  the  mistakes,  preju- 
dices, imperfections  and  hazards  that  attend  it. 

This  rule  is  said  to  be  founded  on  sound  reason  and 
should  prevail  in  all  cases  except  where  fraud  is  present." 

Some  jurisdictions  permit  a  feme  covert's  acknowledg- 
ment to  be  overcome  by  parol  evidence.'  But  when  over- 
come the  proof  must  be  clear,  cogent  and  convincing.' 

§  1314.  The  True  Doctrine. — The  common  law  required 
that  acknowledgment  of  the  wife  should  be  made  in  open 
court  by  fine  or  recovery,  and  it  always  became  a  matter  of 
record.  In  the  levy  of  a  fine  the  privy  examination  consti- 
tuted part  of  a  judicial  proceeding  and  never  could  be  con- 
tradicted. 

'  Wasson  v.  Connor,  54  Miss.  353;  Heilman  v.  Kroh,  155  Pa.  St.  1. 

'Kerr  «.  Russell,  69  111.  666;  Citizen's  Sav.,  etc.  Asso.  v.  Heiser,  150  Pa.  St. 
514;  Heeter  «.  Glasgow,  79  Pa.  St.  79;  Black  v.  Gregg,  58  Mo.  565;  Wilson 
V.  Traer,  20  Iowa,  231 ;  Oppenheimer  v.  Wright,  106  Pa.  St.  569;  Ford  v. 
Gregory,  10  B.  Mon,  (Ky.)  175;  Johnston  «.  Slater,  11  Graft.  (Va.)  331;  Brown 
V.  Moore,  38  Tex.  645;  Paul  v.  Carpenter,  70  N.  Car.  502;  Cressona,  etc.  Asso. 
».  Sowers,  134  Pa.  St.  854. 

3  Sharp  V.  McPike,  63  Mo.  300;  Van  Orman  v.  McGregor,  33  Iowa,  300; 
O'JSTeil  V.  Webster,  150  Mass.  573. 

<  Mather  v.  Jarel,  33  Fed.  Rep.  368;  Insurance  Co.  v.  Nelson,  108  U.  S.  544; 
Youngs  V.  Duvall,  109  U.  S.  573;  Bohan  v.  Casey,  5  Mo.  App.  101.  See, 
further,  Pingrey  on  Mort.  317;  Barker  v.  Avery,  88  Nobr.  599;  Grider  e. 
American  Freehold  Land  Mort.  Co.,  99  Ala.  281;  Phillips  v.  Bishop,  35  Nebr. 
487. 
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The  privy  examination  of  the  married  woman  before  the 
officer  taking  the  acknowledgment,  and  his  certificate  to 
the  fact  of  such  examination  and  acknowledgment,  were 
substituted  for  the  fine,  and  are  given  the  same  effect  by 
statutory  enactments.  By  authorizing  a  notary  public  or 
clerk  of  a  court  to  take  such  acknowledgment  and  privy 
examination,  the  legislature  has  conferred  upon  thera 
duties  of  the  same  nature  as  those  formerly  exercised  by 
courts,  which  give  to  their  acts  the  dignity  of  judicial  pro- 
ceedings. Hence,  the  official  act  of  taking  the  privy  exam- 
ination of  a  married  woman,  whether  by  court,  justice, 
commissioner  or  notary  public,  is  a  judicial  act,  or,  as  it  is 
sometimes  designated,  a  gwasz- judicial  act.' 

This  doctrine  of  a  judicial  act  had  its  origin  in  the  con- 
sideration of  acknowledgment  by  married  women  when 
the  officer  is  required  to  make  the  privy  examination  des- 
ignated in  the  statute,  and  applied  to  such  cases,  this  rule  is 
sound  in. reason  and  precedent;'  otherwise,  the  act  is  minis- 
terial. But  in  many  of  the  States  the  privy  examination 
of  a  married  woman  has  been  abolished  by  statute,  and  she 
is  treated  as  a  feme  sole  in  taking  her  acknowledgment. 
Accordingly,  taking  an  acknowledgment  of  a  married 
woman  openly  is  a  ministerial  act.  Those  cases  which 
hold  that  it  is  always  a  judicial  act  will  be  found  upon 
examination  to  have  improperly  implied  the  ruling  in  re- 
gard to  the  acknowledgments  by  a  feme  covert  where  a 
privy  examination  is  made  necessary  b)''  statute,  to  ac- 
knowledgments not  made  by  a  married  woman,  or  where 
there  has  been  no  requirement  of  such  examination.' 
Statutes  which  confer  upon  judges  the  power  to  take  the 
acknowledgments  of  deeds  and  to  solemnize  marriages,  are 
not  judicial  in  their  nature.'  And  this  is  the  true  doctrine. 
Unless  a  private  examination  of  a  married  woman  is  neces- 

"  Sewall  v.  Haymaker,  127  U.  S.  719;  Prewitt  v.  Graves,  5  J.  J.  Marsh.  (Ky.) 
119;  Henderson  ®.  Smith,  26  W.  Va.  829;  Singer  Manfacturing  Co.  v.  Rook, 
84  Pa.  St.  442;  Horn.  Mut.  Life  Insurance  Co.  v.  Marshall,  33  N.  J.  Eq. 
103. 

"Calumet,  etc.  Company  «.  Russell,  68  111.  436;  Kerr  ®.  Russell,  69  111. 
666. 

'People*.  Bartels,  138  III.  332. 

^People*.  Nelson,  133  111.  565. 
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sary,  taking  her  acknowledgment  is  ministerial  as  are  all 
other  acknowledgments. 

§  1315.  Amendment  op  Certificates. — When  the  certifi- 
cate of  acknowledgment  is  substantially  defective,  the  cer- 
tifying officer  has  no  authority  to  correct  the  defects  at  a 
subsequent  time,  nor  to  append  a  new  certificate,"  when  he 
is  considered  as  acting  in  a  judicial  capacity.  In  Indiana," 
and  in  Missouri,'  an  officer  may  correct  his  own  mistake 
after  the  acknowledgment  has  been  taken.  But  a  later 
decision '  of  the  Missouri  court  holds  that  the  former  deci- 
sion is  dictum,  and  that  the  doctrine  rests  upon  a  slim  foun- 
dation. In  Mississippi,  where  an  acknowledgment  is  a  ju- 
dicial act,  the  officer  may,  at  any  time  after  the  acknowl- 
edgment, while  in  office,  make  up  the  record,  yet,  having 
once  made  it,  it  cannot  be  altered."  In  those  jurisdictions 
where  an  acknowledgment  is  a  judicial  act,  and  the  deed 
has  been  delivered  to  the  grantee  and  accepted  for  record, 
or  at  the  complete  execution  of  the  instrument,  the  officer 
cannot  thereafter  alter  the  acknowledgment.'  But  where 
the  act  is  considered  as  ministerial,  there  is  no  reason  why 
an  officer,  while  in  office,  may  not  correct  a  mistake  con- 
formably with  the  facts,"  if  the  rights  of  third  persons  have 
not  intervened.' 

'  Lynch  ».  Livingston,  6  N.  Y.  433;  Truman  v.  Lore,  14  Ohio  St.  144;  Wil- 
liamson v.  Carsliadden,  36  Ohio  St.  664;  Curtiss  v.  Colby,  39  Mich.  456;  Doran 
■».  Butler,  74  Mich.  643;  Fogarty  «.  Finlay,  10  Cal.  339. 

s  Griffith  e.  Ventress,  91  Ala.  866;  Bours  v.  Zachariah,  11  Cal.  281.  Cora- 
pare  Jordan  v.  Corey,  3  Ind.  385;  Wannall  v.  Kera,  51  Mo.  150;  Cox  «.  Hol- 
comb,  87  Ala.  593;  57  Mo.  478. 

^Jordan  v.  Corey,  3  Ind.  385. 

•■Wannall  ».  Kem,  51  Mo.  150;  Miller  v.  Powell,  53  Mo.  254. 

»  Gilbraith  ».  Gallivan,  78  Mo.  456. 

« Harmon  ».  Magee,  57  Miss.  414.     See,  also,  Merritt  v.  Yates,  71  111.  688. 

'Griffith  v.  Ventress,  91  Ala.  366;  Merritt  v.  Yates,  71  111.  638.  Compare 
People  v.  Nelson,  138  111.  565;  People  v.  Bartels,  188  111.  333. 

8 Jordan  v.  Corey,  2  Ind.  385;  Wannall  v.  Kem,  51  Mo.  150;  Miller®.  Powell, 
53  Mo.  354. 

'Coal  Creek  Co.  «.  Heck,  83  Tenn.  497;  Kiug».  Haley,  75  Tex.  163.  See, 
also,  Stall  V.  Harrison,  73  Ind.  30;  King  v.  Bales,  44  Ind.  319;  Chicago  etc. 
R.  R.  Co.  V  Lewis,  58  Iowa,  I'll;  Fitzgerald  v.  Milliken,  83  Ky.  70;  Baldwin 
-».  Marshall,  3  Humph.  (Tenn.)  116;  Chamberlain  v.  Bell,  7  Cal.  293;  Ralston 
-».  Muore,  83  Ky.  571. 
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A  mistake  in  the  date  of  an  acknowledgment  may  be 
shown  and  the  true  date  established.'  It  is  the  general 
rule  that  parol  evidence  is  not  admissible  when  no  fraud 
has  been  perpetrated,  to  supply  omissions  and  correct 
mistakes  of  the  officer." 

§  1316.  Equity  Will  Not  Correct  the  Officer's  Mis- 
takes.— It  is  the  general  rule  that  courts  of  equity  have  no 
jurisdiction  to  amend  or  correct  defective  executions  of  the 
deed.'  So  a  mistake  in  the  certificate  of  acknowledgment, 
whereby  the  grantee  appears  to  have  made  the  ackno"wl- 
edgment,  cannot  be  corrected  in  a  court  of  equity,  so  as  to 
give  the  record  of  the  deed  or  mortgage  legal  effect  from 
the  inception,  for  the  reason  that  it  cannot  be  determined 
from  the  face  of  the  instrument  whether  the  error  consists 
in  inserting  the  wrong  name,  or  in  taking  the  acknow*ledg- 
ment  of  the  wrong  man.*  But  the  certificate  may  be  im- 
peached, however,  for  fraud,  duress,  or  undue  influence  in 
a  court  of  equity.'  Neither  wiU  a  court  of  equity  compel  a 
married  woman  to  correct  her  acknowledgment;'  nor  com- 
pel the  registry  of  an  unacknowledged  deed;'  nor  authorize 
a  magistrate  to  give  a  new  certificate  in  the  place  of  one 
lost." 

§  1317.  Eeading  Before  Acknowledgment. — The  prevail- 
ing rule  is  that  the  grantor  is  presumed  to  know  the  contents 
of  the  deed,  and  cannot,  therefore,  in  the  absence  of  fraud, 
accident,  or  mistake,  deny  its  vahdity  on  account  of  his  not 
knowing  the  contents.'  So  if  a  grantee,  although  an  illiterate 
man,  accepts  a  deed  without  demanding  that  it  be  read,  or 

'  Hoit  V.  Russell,  56  N.  H.  559. 

'Robinson  v.  Noel,  49  Miss.  25-3;  Woods.  Cochrane,  39  Vt.  544;  Ennor  ». 
Thompson,  46  111.  214. 

'Bowden  v.  Bland,  53  Ark.  53;  Willis  v.  Gattman,  53  Miss.  721;  Heaton  v. 
Fryberger,  38  Iowa,  185. 

■•  Wood  V.  Cochrane,  39  Vt.  544. 

'Eyster  v.  Hatheway,  50  111.  521;  Fisk  ».  Stubbs,  30  Ala.  335;  Witbeck  v. 
Witbeck,  35  Mich.  439;  Devore  v.  Snider,  60  Mo.  235;  Finnegan  «.  Finnegan,  3 
Tenn.  Ch.  514. 

» Barrett  v.  Tewksbury,  9  Cal.  15. 

'  Caldwell  v.  Head,  17  Mo.  561. 

'Married  Woman's  Case,  L.  R.  3  C.  P.  510. 

'Hartshorns.  Day,  19  How.  (U.  S.)  211,  323. 
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elects  to  waive  the  demand  for  the  reading  of  the  deed,  the 
deed  will  take  effect.'  And  if  either  party  requests  the 
reading  of  the  deed,  it  must  be  read,  if  he  cannot  read  it 
for  himself,  if  he  does  not  accept  it  and  thereby  waives 
the  reading.  But  if  read  falsely  to  him,  it  may  be  set  aside." 
Or  if  fraud  is  used  in  procuring  the  grantor's  signature  by 
a  misreading,  the  deed  may  be  avoided  by  the  grantor.  ° 

Whenever  either  party  demands  the  reading  of  the  deed, 
because  he  is  unable  to  read  it  himself,  it  should  be  read  to 
him;  if  he  can  read  it  himself,  it  is  his  duty  so  to  do.  And 
in  order  to  avoid  litigation,  and  to  follow  the  common  and 
better  practice,  the  deed  should  be  read  to  the  parties, 
whether  the  reading  is  demanded  or  not;  this  is  the  un- 
written law  among  careful  conveyancers,  and  a  misrecital 
or  failure  to  read  the  contents  of  a  deed  to  an  illiterate 
grantor  who  requests  to  know  what  it  contains,  is  fraud  in 
fact.' 

§  1318.  Delivery  and  Acceptance. — To  complete  the 
execution  there  must  be  a  dehvery  and  acceptance  of  the 
deed.  There  can  be  no  delivery  without  acceptance.  The 
deed  need  not  be  delivered  to  the  grantee  in  person ;  it  may 
be  delivered  to  any  authorized  person  for  him."  Delivery 
and  acceptance  is  the  final  act  without  which  all  other 
formalities  are  ineffectual.  To  constitute  such  delivery 
the  grantor  must  part  with  the  possession  of  the  deed  or 
the  right  to  retain  it,"  and  the  title  is  still  in  the  grantor 

'  School  Committee  «.  Kesler,  67  N.  Car.  443;  Jackson  e.  Cory,  18  Johns. 
(N.  Y.)  427. 

'  Withington  v.  Warren,  10  Met.  (Mass.)  431.  See,  also,  Lyons  v.  Van  Riper, 
36  N.  J.  Eq.  337. 

5  Truman  ».  Lore,  14  Ohio  St.  144,  155;  Rogers  «.  Place,  29  Ind.  577;  Starr 
D.  Bennett,  5  Hill  (N.  Y.),  303;  Pigot's  Case,  11  Co.  27b;  Mauser's  Case,  2  Co. 
3;  Rossetter  v.  Simmons,  6  Serg.  &  R.  (Pa.)  452. 

■■  Devereux  v.  McMahon,  108  N.  Car.  134. 

*  Everett  B.  Everett,  48  N.  Y.  218;  Tibbals  v.  Jacobs,  31  Conn.  428;  Parm- 
elee  ».  Simpson,  5  Wall.  (U.  S.)  81;  Buckholder  v.  Casad,  47  Ind.  418;  Ely  v. 
Stannard,  44  Conn.  528;  Thompkins  ».  Wheeler,  16  Pet.  (U.  S.)  106,  109; 
Henrichsen  ®.  Hodgden,  67  111.  179;  Mather  v.  Corliss,  103  Mass.  568;  Johnson 
«.  Farley,  45  N.  H.  510;  Fisher  v.  Beckwith,  30  Wis.  55. 

"Barrows  v.  Barrows,  13S  III.  649;  Fisher  v.  Hall,  41  N.  Y.  416;  Richmond 
i>.  Morford,  4  Wash.  St.  337. 
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until  such  delivery."  The  right  to  deliver  by  a  third  per- 
son may  be  inferred  from  the  circumstances." 

A  deed  may  be  delivered  in  many  ways.  It  may  be 
delivered  by  doing  something  and  saying  nothing,  or  by 
saying  something  and  doing  nothing,  or  it  may  be  by 
both.'  But  by  one  or  both  of  these  it  must  be  made."  It 
is  not  necessary  that  there  be  an  actual  handing  over  of 
the  instrument  to  constitute  a  delivery.  °  But  some  mode 
of  delivery  must  be  followed  and  the  deed  dehvered,  be- 
cause delivery  is  just  as  necessary  to  the  completion  of  the 
transaction  as  the  signing,  sealing,  or  acknowledging  of 
the  deed."  Any  of  several  grantors  in  the  same  deed  has 
implied  authority  arising  out  of  the  nature  of  the  transac- 
tion to  act  for  the  others,  and  so,  when  one  is  allowed  to 
take  the  deed,  after  the  execution,  his  possession  of  the 
deed  gives  him  authority  to  make  delivery  of  it  and  to  re- 
ceive the  consideration  from  the  grantee.'  And  if  the  deed 
is  delivered  conditionally,  the  condition  must  be  performed 
before  the  delivery  is  binding. ' 

Both  delivery  by  the  grantor  and  acceptance  by  grantee 
are  necessary  because  both  are  essential  to  show  union  of 
mind;'   the  delivery  indicates    the  grantor's   intention  to 

'  Cline  V.  Jones,  111  111.  563;  Stevens  v.  Stevens,  150  Mass.  557;  In  re  HofE 
man's  Estate,  81  Iowa,  292;  McElroy  v.  Hiner,  133  111.  156;  Anderson  v. 
Anderson,  126  Ind.  62;  Miller  v.  Murfield,  79  Iowa,  64;  Dwinell  v.  Bliss,  58 
Vt.  353;  Martling  ®.  Martling,  47  N.  J.  Eq.  122;  Mitchell  v.  Short,  113  111.  251; 
Hayes  «.  Boylan,  141  111.  400;  Bovee  v.  Hinde,  185  111.  137. 

'  Adams  v.  Adams,  70  Iowa,  253. 

3 Flint  B.  Phipps,  16  Oreg.  437;  Shep.  Touch.  57. 

■"Jackson  v.  Phipps,  12  Johns.  (N.  Y.)  418,  421;  Byers  «.  McClanahan,  6 
Gill  &  J.  (Md.)  256:  Stewart  v.  Redditt,  3  Md.  67. 

Tain  v.  Smith,  14  Oreg.  82. 

'Freeman  «.  Peay,  23  Ark.  439;  Hamilton®.  Armstrong,  120  Mo.  597;  Good- 
win V.  Owen,  55  Ind.  243;  Jackson  v.  Phipps,  12  Johns.  (N.  Y.)  418;  Fain  ii. 
Smith,  14  Oreg.  83;  Shirley  ».  Busch,  16  Oreg.  83;  Chauncey  v.  Arnold,  34 
N.  Y.  330;  Healey  v.  Seward,  5  Wash.  St.  319;  Doles.  Bodman,  3  Met.  (Mass.) 
139;  Toms  v.  Owen,  53  Fed.  Rep.  417. 

'  Wolfs.  Driggs,  44  N.  J.  Eq.  363.  See.  also,  Shelden  v.  Erskine,  78  Mich,  627. 

^Nash  V.  Fugate,  24  Gratt.  (Va.)  203;  Snath  v.  Mabery,  10  B.  Men.  (Ky.) 
266;  Chick  v.  Sisson,  95  Mich.  413;  People  v.  Bostwick,  32  N.  Y.  445; 
SchufEert  v.  Grote,  84  Mich.  650;  Pawling  v.  United  States,  4  Cranch  (U.  S,), 
219;  Gould  s.  Wise,  97  Cal.  533. 

» Hendricks  d.  Rasson,  53  Mich.  575;  Watson  v.  Hillman,  57  Mich.  609; 
Hadlock  «.  Hadbck,  33  111.  384;  Fonda  v.  Sdge,  46  Barb.  (jST.  Y.)  133. 
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give  the  deed  efiEect  as  a  conveyance.'  Before  delivery 
bona  fide  attaching  creditors  of  the  grantor  will  hold  a 
superior  right  over  the  grantee.'  So  long  as  the  grantor 
has  control  of  the  deed,  it  is  not  delivered.'  And  the  real 
time  of  the  delivery  may  be  shown  to  be  different  fi'om  the 
nominal  date  in  the  instrument.'  If  the  grantee  gets  pos- 
session of  the  deed  in  a  fraudulent  manner,  there  is  no  de- 
livery, unless  the  grantor  ratifies  such  delivery  by  his  acts 
when  it  will  become  valid. ' 

A  deed  executed  but  not  delivered  until  after  the  death 
of  the  grantor,  is  void ;  °  but  valid  if  delivered  before  his 
death  which  happened  immediately  after  the  delivery.' 

§  1319.  Presumption  of  Delivery. — The  question  of 
delivery  is  more  a  question  of  fact  than  of  law.  No  par- 
ticular form  of  words  is  necessary  to  constitute  a  delivery.' 
The  legal  presumption  is,  where  the  deed  is  properly  exe- 
cuted, that  such  deed,  found  in  the  possession  of  the 
grantee,  was  delivered  by  the  grantor  and  accepted  by  the 
grantee,  in  absence  of  proof  to  the  contrary.'  It  is  the 
general  presumption  that  a  party  will  accept  a  deed  when 
it  is  beneficial  to  him;  his  assent  will  be  presumed  from 
the  fact  that  the  conveyance  is  beneficial  to  him.'"   But  the 

'Maynard  v.  Maynard,  10  Mass.  456;  Woodbury  v.  Fisher,  20  Ind.   387; 
Hatch  V.  Hatch,  9  Mass.  307;  Utterbach  i>.  Binns,  1  McLean,  C.  C.  242.     See, 
also,  Lovelace  ».  Lovelace,  136  111.  75;  Farmers',  etc.  Bank  v.  Haney,  87  Iowa, 
101. 
•  'Stevens  b.  King,  84  Me.  291. 

^'Lang  V.  Smith,  37  W.  Va.  725;  Hutton  v.  Smith  (Iowa),  55  N.  W.  Rep. 
826;  Cazassa  v.  Cazassa,  92  Tenn.  573. 

*  Saunders  v.  Blythe,  112  Mo.  1. 

'McNulty  V.  McNulty,  47  Kans.  208. 

« Provart  b.  Harris,  150  111.  40.  See,  also,  Oliver  v.  Oliver  (III.),  36  N.  E. 
Rep.  955;  Davis  v.  Ellis  (W.  Va.),  19  S.  E.  Rep.  399. 

1  Benson  v.  Hall,  149  111.  542. 

sNazro  «.  "Ware,  38  Minn.  443;  Flint  v.  Phipps,  16  Oreg.  437. 

'Faulkner  v.  Adams,  126  Ind.  459;  Pitts  v.  Sheriff,  108  Mo.  110;  Sturtevaot 
B.  Sturtevant,  116  111.  310;  Strough  v.  Wilder,  119  N.  Y.  530;  Wolverton  v. 
Collins,  34  Iowa,  238;  Collins  v.  Collins,  48  IST.  J.  Eq.  572;  Games  v.  Stiles,  14 
Pet.  (U.  S.)  322;  Scott  v.  Scott,  95  Mo.  300;  Devereux  v.  McMahon,  108  N.  Car, 
134. 

"Munoz  V.  Wilson,  111  N.Y.  295,  303;  Church  ®.  Gilman,  15  Wend.  (N.Y.) 
656;  Gifford  v.  Corrigan,  105  N.  Y.  223;  Prutsman  v.  Baker,  30  Wis.  614; 
Butrick  v.   Tilton,  141  Mass.  93;  Simmons  s.  Simmons,  78  Ga.  361;  Pool  ». 
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presumption  that  the  party  will  accept  a  deed  because  it  is 
beneficial  to  him  will  never  be  carried  so  far  as  to  assume 
that  he  had  accepted  it.' 

To  show  delivery  there  must  be  proof  of  that  which 
evinces  an  intention  on  the  part  of  the  grantor  to  part  with 
the  property,  and,  of  course,  to  pass  title.  This  intention 
may  be  made  to  appear,  either  from  the  circumstances  of 
the  transaction,  or  from  the  acts  or  words  of  the  grantor." 
And  a  certificate  of  the  proper  officer,  made  under  the 
statute,  that  the  grantor  signed,  sealed  and  delivered  the 
deed  as  his  voluntary  act  and  deed,  is  cogent  evidence  of 
delivery.'  And  if  the  grantee  has  possession  of  the  deed 
delivery  is  presumed,*  but  will  be  rebutted  by  showing 
fraud  in  obtaining  possession;'  but  the  grantor  may  ratify 
such  delivery  by  his  acts.' 

A  delivery  of  a  deed  by  the  grantor,  to  the  recorder,  who 
registers  it  without  the  consent  of  the  grantee  is  not  a 
delivery.'  A  delivery  to  one  of  two  joint  purchasers  is  a 
delivery  to  both;'  and  a  deed  may  legally  be  delivered  to 
grantee's  agent  appointed  for  that  purpose.' 

The  general  statement  of  the  rule  is  that  acceptance  of  a 
deed  is  necessary  to  its  operation.  But  it  is  said  that  per- 
haps it  would  be  better  to  say  that  dissent  by  the  grantee 
must  be  shown,  for  in  all  conveyances  beneficial  to  a  grantee 

Davis,  135  Ind.  323;  Guggenheiraer  v.  Lockridge  (W.  Va.),  19  S.  E.  Rep.  874. 
Compare  Winterbottom  v.  Pattison,  152  111.  334. 

'Thompson  ».  Jackson,  10  Bush  (Ky.),  424;  Tuttle  «.  Turner,  28  Tex.  759; 
Townsend  r>.  Tickell,  3  Barn.  &  Aid.  36;  Younge  v.  Guibeau,  3  Wall.  (U.  S.) 
686;  Jackson  v.  Phipps,  12  Johns.  (N.  Y.)  418,  Rogers  v.  Carey,  47  Mo.  233; 
Hulick  V.  Scovil,  9  111.  159;  Fonda  v.  Sage,  46  Barb.  (N.  Y.)  109.  Compare 
Myrover  v.  French,  73  N .  Car.  609. 

« Crawford  i>.  Bertholf,  Saxt.  (N^.  J.)  458;  Ruckman  v.  Ruckman,33  N.  J.  Eq. 
354. 

^Farlee  v.  Farlee,  1  Zab.  (N.  J.)  379. 

*  Corker  ».  Corker,  95  Cal.  30S;  Crowder  ■».  Searcy,  103  Mo.  97;  Dimmick^. 
Dimmick,  95  Cal.  333;  Vreeland  v.  Vreeland,  48  N.  J.  Eq.  56;  Campbell  v. 
Carruth,32Fla.  264. 

'Goulds.  Wise,  97  Cal.  533. 

« McNulty  V.  McNulty,  47  Kans.  208. 

'Barnes  v.  Barnes,  161  Mass.  881;  Rittmaster  v.  Brisbane,  19  Colo.  371. 

^Eshelman  v.  Vineyard  Co.,  102  Cal.  199. 

•Guess  V.  Railroad  Co.  (S.  Car.),  19  S.  E.  Rep.  68. 
171 
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the  assent  of  the  grantee  is  presumed  until  his  dissent  is 
shown,  and  this  because  it  is  for  his  benefit,  and  it  is  not 
deemed  likely  that  one  will  disclaim  a  benefit;  and  also  it 
is  unreasonable  that  when  the  grantor  has  made  a  deed 
the  estate  should  still  remain  in  him,  and  also  it  is  to  pre- 
vent uncertainty  as  to  where  the  freehold  is." 

§  1320.  Delivkky  to  Stranger — Subsequent  Accept- 
ance BY  Grantee. — A  deed  maybe  delivered  to  a  stranger 
for  the  grantee  named  therein  without  any  special  authority 
from  the  grantee  to  receive  it  for  him.  And  if  the  grantee 
assents  to  it  afterwards  the  deed  is  valid  from  the  time  of 
the  original  delivery  to  the  stranger."  Every  subsequent 
ratification  has  a  retrospective  effect,  and  is  equivalent  to 
a  prior  command. °  The  delivery  must  be  absolute,  with 
intention  to  pass  title." 

Acceptance  will  not  be  presumed  so  long  as  the  grantee 
is  in  ignorance  of  the  conveyance;'  but  if  he  knows  of  it, 
he  will  be  presumed  to  have  accepted  from  the  time  of  the 
delivery.  °  If  the  grantee  is  under  disability,  as  in  the  case 
of  an  infant  grantee,  knowledge  of  the  conveyance  and  de- 
livery is  not  essential,  because  the  presumption  of  assent 
to  a  beneficial  conveyance  becomes  a  rule  of  law ;'  and  so 
the  acceptance  of  a  parent  of  a  deed  for  his  infant  child  is 

'  Guggenlieimer  v.  Lockridge  (W.  Va.),  19  S.  E.  Rep.  874. 

'Moody  ».  Dryden,  72  Iowa,  461;  Williams  v.  Latham,  113  Mo.  165;  Munoz 
V.  Wilson,  111  N.  Y.  395;  Greene  v.  Conant,  151  Mass.  223;  Hatch  «.  Bates,  54 
Me.  139;  Stephens  «.  Rhinehart,  73  Pa.  St.  440;  Kingsbury  v.  Burnside,  58 
III.  310;  Orr  v.  Clark,  63  Vt.  136;  Mitchell  v.  Ryan,  3  Ohio  St.  877;  Oliver  v. 
Stone,  34  6a.  68;  Boody  i).  Davis,  30  N.  H.  140;  Hatch  v.  Hatch,  9  Mass.  307; 
Cook  V.  Patrick,  185  111.  499. 

3  Kingsbury  v.  Burnside,  58  111.  810;  Co.  Litt.  307a. 

« Peter  v.  Woodhouse,  59  Conn.  568;  Ebersole  v.  Rankin,  103  Mo.  488; 
Graves  v.  Dudley,  30  N.  Y.  76;  Parker  v.  Parker,  1  Gray  (Mass.),  409. 

'Moore  v.  Flynu,  185  111.  74;  Prutsman  v.  Baker,  30  Wis.  644;  McElroy  v. 
Hiner,  183  111.  156;  Miller  v.  Murfield,  79  Iowa,  64;  Lancaster  ®.  Blaney, 
140  111.  303:  Baker  v.  Haskell,  47  N.  H.  479;  Roane  «.  Baker,  120  111. 
308. 

« Munoz  I).  Wilson,  111  N.  Y.  395;  Cecil  v.  Beaver,  28  Iowa,  341. 

'  Hayes  v.  Boylan,  141  111.  400;  Concord  Bank®.  Bellis,  10  Cush.  (Mass.)  378; 
Baker  v.  Haskell,  47  N.  H.  479;  Rivard  i).  Walker,  89  111.  413;  Spencer  v. 
Carr,  45  N.  Y.  4l0. 
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a  good  acceptance."  An  absolute  delivery  to  a  stranger  is  a 
sufficient  delivery  to  make  the  deed  effective  when  ratified 
by  grantee.' 

§  1821.  Eegistration  of  Deed  is  Prima  Facie  Evidence 
OF  Delivery. — The  registration  of  a  deed  is  prima  facie 
evidence  of  delivery.'  Hence,  in  the  absence  of  any  evi- 
dence to  the  contrary,  the  fact  that  the  deed  is  found  re- 
corded duly  acknowledged  or  attested  is  prima  facie  evi- 
dence of  its  delivery."  But  the  registration  itself  is  not 
conclusive,'  and  cannot  supply  the  place  of  delivery;'  though 
in  the  absence  of  evidence  to  the  contrary,  such  record  is 
presumptively  a  delivery,'  and  especially  when  the  object 
of  the  record  is  to  defraud,  hinder,  or  delay  creditors." 
Where  the  grantor  records  the  deed,  his  acts  are  presump- 
tive evidence  of  his  intention  to  part  with  the  title  thereby 
conveyed,"  and  the  grantee  can  hold  the  land  as  against  the 
grantor."  And  a  recording  of  a  deed  pursuant  to  a  previous 
oral  agreement  to  that  effect  constitutes  a  sufficient  de- 
livery." But  if  the  grantee  has  no  knowledge  of  such  re- 
cording by  the  grantor,  judgment  creditors  of  the  grantor 
will  have  a  prior  hen  which  the  grantee  cannot  destroy." 

'  Gregory  s.  Walker,  38  Ala.  27:  Baker  v.  Haskell,  47  N.  H.  479;  Douglas 
«.  West,  140  111.  455;  Hall  v.  Hall,  107  Mo.  101;  Palmers.  Palmer,  63  Iowa, 
204;  Masterson  ».  Cheek,  23  111.  73. 

5  Haenni  v.  Bleiscli,  146  111.  363;  Colyer  v.  Hyden,  94  Ky.  180;  Martin  ». 
Flabarty,  13  Mont.  93;  White  v.  Pollock,  117  Mo.  467. 

'  Fenton  ».  Miller,  94  Mich.  304;  Dev.  on  Deeds,  sect.  292;  Prignon  v.  Daus- 
sat,  4  Wash.  St.  199. 

^Lawrence  v.  Farley,  34  Hun,  (N.  Y.),  293;  Kille  ».  Ege,  79  Pa.  St.  15; 
Glaze  V.  Ins.  Co.,  87  Mich.  349;  Munoz  v.  Wilson,  111  N.  Y.  295. 

'  Foley  V.  Howard,  8  Iowa,  56;  Hawkes  v.  Pike,  105  Mass.  560;  Houfes  v. 
Scluiltze,  96  111.  335;  Parker  »■.  Hill,  8  Met.  (Mass.)  447. 

•Berkshire  Ins.  Co.  c.  Sturges,  13  Gray  (Mass.),  177;  Jones  ».  Bush,  4  Harr. 
(Del.)  1;  Hadlock  v.  Hadlock,  22  III.  384;  Patterson  v.  Snell,  67  Me.  659;  Wat- 
son V.  Hillman,  57  Mich.  609;  Maynard  v.  Maynard,  10  Mass.  456. 

'Sessions  v.  Sherwood,  7S  Mich.  234;  Stevens  d.  Castle,  63  Mich.  116,  117. 

•Moon  V.  Giles,  49 Conn.  570;  Sessions  v.  Sherwood,  78  Mich.  234,  243;  Gage 
V.  Gage,  36  Mich.  229. 

'  Kerr  v.  Birnie,  35  Ark,  335;  Hammell  ».  Hammell.  19  Ohio  St.  17;  Bowman 
-!).  Griffith,  35  Nebr.  861;  Boardman  ».  Dean,  34  Pa.  St.  353. 

'»  Kerr  v.  Birnie,  35  Ark.  225. 

"Reid  V.  Abernethy,  77  Iowa,  438;  Deere  ».  Nelson,  73  Iowa,  187. 

'2  Cravens  v.  Rossiter,  116  Mo.  838. 
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But  no  presumption  of  a  delivery  of  a  deed  can  arise  from 
an  authorized  record  thereof,  made  a  half  century  after  it 
was  executed  and  shown  to  have  originated  in  a  mistake.' 
Making  a  deed  by  a  father  to  his  infant  child,  and  record- 
ing the  deed  is  a  sufficient  delivery.' 

§  1322.  To  Take  Effect  After  the  Grantor's  Death.— 
If  the  grantor  desires  to  convey  his  land  but  not  to  have 
his  deed  take  effect  until  after  his  death,  he  can  make  a 
reservation  of  a  life  estate  in  the  deed,  or  it  may  be  done 
by  the  absolute  delivery  of  the  deed  to  a  third  party  to  be 
passed  to  the  grantee  upon  the  death  of  the  grantor,  the 
holder  in  such  case  being  a  trustee  for  the  grantee.'  As 
to  the  grantor,  delivery  is  absolute  and  final,  and  so  is  his 
conveyance  of  the  land,  the  title  to  which  passes  at  once 
to  the  grantee,  qualified  only  by  the  right  of  the  grantor 
to  use  and  occupy,  or  take  and  receive  the  rents  and  profits 
during  his  life,  or  until  the  event  shall  have  happened  upon 
which  the  second  delivery  is  to  be  made.  The  grantor  in 
such  case  converts  his  estate  into  a  life  tenancy,  and  makes 
himself  the  tenant  of  the  grantee.' 

The  essential  requisites  to  the  validity  of  a  deed  trans- 
ferred under  such  circumstances  are  that  when  placed  in  the 
hands  of  a  third  party  it  has  passed  beyond  the  control  of 
the  grantor  for  all  time.  °  Such  dehvery  is  valid  upon  the 
happening  of  the  event,  and  relates  back  so  as  to  divest  the 
title  of  the  grantor  by  relation  from  the  first  delivery." 

But  where  a  deed  is  executed  ready  for  delivery,  but  is 
not  delivered,  but  held  for  future  action,  such  deed  cannot 
be  delivered  after  the  grantor's  death. ' 

'  Cussack  V.  Tweedy,  136  N.  Y.  81. 

'ftavist!.  Garrett,  91  Term.  147,  distinguishing  Mason®.  Holman,  10  Lea 
(Tenn.),  315. 

3  Cook  D.  Brown,  34  N.  H.  460. 

*  Wlieelwriglit  v.  Wheelwright,  3  Mass.  446;  Compton  v.  White,  86  Mich.  33. 

5  Bury  V.  Young,  98  Cal.  446;  Wallis  v.  Harris,  82  Mich.  380. 

«Taft  V.  Taft,  59  Mich.  185;  Stephens  b.  Rinehart,  73  Pa.  St.  434;  Hathaway 
V.  Payne,  34  N.  Y.  93;  Stone  v.  Duvall,  77  111.  475;  Prutsman  ■».  Baker,  30 
Wis.  650;  Denis  v.  Velati,  96  Cal.  223;  Ford  v.  James,  2  Abb.  App.  (N.  Y.) 
159;  Ruggles  ®.  Lawson,  13  Johns.  (N.  Y.)  385;  Goodpaster  v.  Leathers,  123 
Ind.  131;  Hatch  v.  Hatch,  9  Mass.  307;  Campbell  v.  Morgan,  68  Hun  (N.  Y.), 
490;  Weisingorc.  Cock,  67  Miss.  511. 

'  Lang  V.  Smith,  37  W.  Va.  725;  Colyer  v.  Hyden,  94  Ky.  180;  Sauter  v. 
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Where  the  deed  is  to  be  delivered  to  the  grantee  on  the 
death  of  the  grantor,  the  title,  by  relation,  passes  at  the 
time  the  deed  was  left  for  delivery.  But  the  relation  back 
is  founded  on  the  unintended  or  unexpected  occurrence  of 
some  disability  without  which  the  second  delivery  would 
have  been  the  act,  at  the  date  of  the  deed,  of  the  grantor, 
prevented  without  his  original  design. 

Intermediate  rights  are  valid  against  such  second  deliv- 
ery which  is  essential  to  carry  title.' 

But  the  deed  takes  effect  from  the  date  of  the  contract 
authorizing  the  delivery,  as  against  an  intervening  grantee 
who  takes  with  knowledge  of  the  escrow,"  as  in  other  con- 
veyances when  record  of  the  deed  is  notice.  Such  second 
delivery  relates  back  to  the  first  delivery  for  the  pui-pose 
of  cari-ying  the  complete  title  where  there  has  no  inter- 
vening right  accrued.' 

§  1323.  Re-delivery. — Except  where  there  exists  the 
elements  of  an  estoppel  in  pais,  a  surrender  and  cancellation 
of  a  conveyance  of  title  in  no  manner  affects  the  rights  of 
the  parties.  Hence,  mere  re-delivery  to  the  grantor  of  an 
executed  deed  to  land,  though  in  accordance  with  a  verbal 
agreement  had  at  the  time  of  making  the  instrument,  will 
not  operate  to  revest  title  in  the  grantor.  And  this  is  the 
general  rule.  Re-delivery  does  not  revest  the  title  that  has 
passed  out  of  the  grantor  to  the  grantee,  except  in  cases  of 
estoppel  in  pais." 

§  1324.  Escrow — Definition. — An  escrow  is  a  deed  de- 
livered to  a  stranger,  to  be  by  him  delivered  to  the  grantee 
upon  the  happening  of  certain  conditions,  upon  which  last 
delivery  the  transmission  of  title  is  complete.  A  delivery 
in  escrow  can  be  made  only  to  a  stranger,  and  until  the 

DoUraan,  46  Minn.  .'504;  Provart  v.  Harrias,150  111.  40.  See,  also,  Oliver  v. 
Oliver  (111.),  36  N.  E.  Rep.  955;  Davis  v.  Ellis  (W.  Va.),  19  S.  E.  Rep.  399. 

1  Taft  V.  Taft,  56  Mich.  185. 

5  McDonald  v.  Huff,  77  Gal.  279. 

'  Bury  V.  Young,  98  Cal.  446. 

^McAllister  v.  Mitchner.  68  Miss.  673;  Burton  v.  Wells,  30  "Wis.  688;  Dev. 
on  Deeds,  sect.  800;  Reed  on  Stat,  of  Frauds,  sects.  783,  784;  Whisenant  v. 
Gordon  (.Via.),  10  South.  Rep.  513;  Arrington  v.  Arrington,  114  N.  Car.  151. 
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condition  be  performed  and  the  second  delivery  made,  the 
estate  does  not  pass  but  remains  with  the  grantor.'  Hence, 
leaving  the  deed  in  the  hands  of  the  grantor's  agent  await- 
ing funds  of  the  grantee  does  not  make  such  deed  an  es- 
crow.' 

If  the  deed  be  absolutely  delivered  to  the  grantee  it  can- 
not be  an  escrow;  there  must  be  some  condition  to  be  per- 
formed before  delivery  in  order  to  be  an  escrow,  and  it 
must  be  delivered  to  a  stranger; '  but  if  there  be  a  condi- 
tion to  be  performed,  and  it  be  delivered  to  a  stranger  for 
final  delivery  then  it  is  a  good  escrow.*  And  the  intention 
in  placing  the  deed  in  the  hands  of  the  depositary  is  a 
question -of  fact  to  be  solved  by  the  light  of  all  the  sur- 
rounding circumstances;'  and  when  the  condition  is  not 
fulfilled  the  deed  becomes  inoperative."  Whether  a  deed 
executed  and  delivered  immediately,  but  handed  to  a 
stranger  to  be  delivered  to  the  grantee  at  a  future  time,  be 
an  escrow  or  a  deed  of  the  grantor  in  proesenti,  depends 
upon  the  intent  of  the  parties  thereto.  Where  the  future 
delivery  of  the  deed  to  the  grantee  depends  upon  the  per- 
formance of  some  condition,  it  is  an  escrow.  But  where  it 
is  only  to  wait  the  lapse  of  time,  or  the  happening  of  some 
contingency,  it  is  generally  to  be  deemed  the  grantor's 
deed  presently.' 

Whether  the  deed  is  an  escrow  in  the  hands  of  the 
depositary,  or  whether  the  depositary  is  the  trustee  of  the 
grantor,  is  a  question  not  easily  solved.  If  it  be  an  escrow 
a  second  deUvery  is  generally  required  before  the  title 
passes;  if  the  depositary  is  a  trustee  for  the  grantor  the 

'  Smith  V.  Bank,  33  Vt.  341;  Hinman  ».  Booth,  31  Wend.  (N.  Y.)  367;  Wor- 
rall  v.  Munn,  5  N.  T.  330;  Patrick  v.  McCormick,  10  Nebr.  1. 

«Wier  ».  Batdorf,  34  Nebr.  83.  Compare  McLaughlin  v.  Wheeler,  1  S. 
Dak.  497. 

3  Martin  v.  Flaharty,  13  Mont.  96. 

*  Hoyt  V.  McLagan,  87  Iowa,  746;  Helm  v.  Kleinschmldt,  13  Mont.  586; 
Jackson  v.  Rowley  (Iowa),  55  N.  W.  Rep.  339. 

'  Bury  V.  Young,  98  Cal.  446. 

'Gregory  {).  Littlejohn,  35  Nebr.  368. 

'Hathaway  v.  Payne,  84  N.  Y.  93;  Tooley  v.  Dibble,  3  Hill  (N.  Y.),  641; 
Ruggles  ».  Lawson,  13  Johns.  (N.  Y.),  385;  Goodell  ».  Price,  2  Hill  (N.  Y.) 
659;  Hunler  v.  Hunter,  17  Barb.  (N.  Y.)35;  Belden  v.  Carter,  4  Day  (Conn.), 
66. 
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title  passes  at  the  instant  of  delivering  the  deed  to  the 
depositary. ' 

§  1325.  GrRANTEE  AS  DEPOSITARY.  —  A  deed  cannot  be 
deUvered  as  an  escrow  directly  to  the  grantee  himself,  or 
to  his  attorney  or  agent.'  Because  delivery  to  the  attor- 
ney, as  such,  is  equivalent  to  a  delivery  to  the  grantee 
himself,  and  it  is  not  competent  for  the  grantor,  or  those 
claiming  under  him  by  a  subsequent  conveyance,  to  show, 
by  oral  evidence,  that  a  condition  was  annexed  to  the  de- 
livery for  the  non-performance  of  which  the  deed  never 
became  operative.  Nov  can  the  deed  be  delivered  to  one 
acting  as  agent  for  the  grantee. ' 

A  writing  can  only  become  an  escrow  when  it  is  placed 
in  the  hands  of  a  person  not  a  party  to  the  deed."  It  is 
settled  that  there  can  be  no  delivery  to  the  grantee  as  an 
escrow  because  the  delivery  is  complete  and  any  conditiou 
attached  to  the  delivery  is  unavailing,  and  the  title  passes 
at  the  date  of  the  delivery.' 

§  1326.  Authority  of  Depositary. —  The  depositary  is 
not  the  agent  of  the  vendor  alone,  but  of  both  parties,  and, 
as  such,  is  bound  to  deliver  the  deed  on  performance  of 
the  condition  provided  for  in  the  contract  under  which  he 
held  the  deed."  And  the  agent  must  act  within  the  scope 
of  his  authority  in  order  to  make  his  declarations  admissi- 
ble against  his  principal.' 

The  established  rule  is  in  reference  to  an  escrow  that, 
when  the  condition  upon  which  it  is  to  be  delivered  is  per- 
formed or  happens,  if  necessary  to  protect  the  intervening 
rights  of  the  grantee,  the  instrument  will  be  held  to  relate 

'Wheelwright  v.  Wheelwright,  2  Mass.  447;  Ladd  v.  Ladd,  14  Vt.  185; 
Foster  v.  Mansfield,  3  Met.  (Mass.)  413;  Hatch  v.  Hatch,  9  Mass.  307;  Taft  v. 
Taft,  59  Mich.  185. 

2  Hubbard  v.  Greeley,  84  Me.  340. 

'  Worrall  v.  Munn,  5  N.  Y.  339;  Duncan  v.  Pope,  47  6a.  445. 

*  Carter  v.  Moulton,  51  Kans.  9. 

'  Stevenson  b.  Crapnell,  114  111.  19;  Campbell  v.  Jones,  53  Ark.  493;  Gaston 
V.  Portland,  16  Greg.  355. 

'Cannon  «.  Handley,  73  Cal.  133,  140;  Shirley  v.  Ayres,  14  Ohio,  307; 
Schmidt  v.  Deegan,  69  Wis.  300;  McDonald  «.  Huff,  77  Cal.  379. 

'  Hubbard  v.  Ros^,  96  Cal.  436. 
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back  from  its  first  delivery  as  an  escrow. '  And  this  prin- 
ciple especially  applies  when  either  of  the  parties  to  the 
deed  dies  before  the  condition  is  performed,  or  before  final 
delivery,  and  the  condition  is  afterwards  performed,  or  the 
delivery  is  consummated. 

And  when  the  deed  has  been  delivered  to  the  depositary 
he  has  no  authority  to  re-deliver  it  to  the  grantor  so  long  as 
the  grantee  performs  the  condition."  After  the  grantee 
has  complied  with  the  contract,  and  the  depositary  refuses 
to  deliver  the  deed,  the  grantee  may  compel  conveyance  in 
a  court  of  equity.' 

Where  the  grantee  is  to  pay  a  specified  debt  before  the 
delivery  shall  take  place,  a  delivery  before  the  debt  is 
wholly  paid,  but  is  subsequently  paid,  will  be  operative 
and  the  deed  valid,  at  least,  from  the  time  the  debt  is 
fully  paid.' 

§  1327.  Death  of  Grantee  before  Second  Delivery. — 
The  grantee's  interest  when-  the  deed  is  delivered  in  es- 
crow is  real  estate  as  soon  as  the  condition  is  performed; 
and  in  the  event  of  his  death,  a  delivery  to  his  heirs  will 
transmit  title  to  them  by  inheritance  from  him,  where 
nothing  intervenes  to  prevent;  and  such  interest  is  devisable 
as  real  estate. '  The  vendor  in  such  case  is  deemed  in  equity 
to  be  the  trustee  for  the  vendee  of  the  title,  and  the  vendee 
is  the  trustee  of  the  vendor  for  the  purchase-money.' 
Every  subsequent  purchaser  from  either,  with  notice,  be- 
comes subject  to  the  same  equities  as  the  party  would  be 
from  whom  he  purchased.'  If  the  grantee  has  conveyed 
to  another  by  deed  of  warranty,  his  heirs  acquire  no  title 

1  Prewitt  V.  Ashland,  90  Ala.  394. 

'Grove  v.  Jennings,  46  Kans.  366;  Robbins  v.  Magee,  76  Ind  381. 

^Hager  v.  Shlndler,  29  Cal.  47;  Redmond  v.  Packenham,  66  111.  434;  Booth 
c.  Wiley,  103  111.  84;  Low  v.  Staples,  2  Nev.  309;  Almony  v.  Hicks,  3  Head 
(Tenn.),  39;  Pier  v.  Fond  du  Lac,  38  Wis.  470;  King  v.  Carpenter,  37  Midi. 
363;  Henderson  u.  Johns,  13  Colo.  380;  Hughes  v.  Thistlewood,  40  Kans. 
233. 

^Connell  v.  Connell,  33  W.  Va.  319. 

'  Champion  v.  Brown,  6  Johns.  Ch.  (N.  Y.)  398;  Griffith  v.  Beecher,  10  Barb. 
(N.  Y.)  434;  Smith  v.  Gage,  41  Barb.  (N.  Y.)  60. 

« Hathaway  v.  Payne,  34  N.  Y.  93. 

'  Story's  Eq.  Jur.  sects.  789,  790,  792. 
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by  such  subsequent  delivery  to  them.'  Because  the  legal 
effect  of  such  deed  is  to  pass  eo  instanti  any  title  subse- 
quently acquired  by  the  grantor,  and,  where  there  are  no 
intervening  equities,  it  may  relate  back  to  the  time  when 
the  conveyance  was  executed.'  But  where  the  grantee 
dies  after  the  first  delivery,  and  before  the  final  one,  the 
trustee  holding  the  deed  may  deliver  it  to  the  grantee's 
heirs,  and  it  will  take  effect  in  the  ancestor  so  as  to  trans- 
mute title  through  him  to  the  heirs  by  inheritance,  where 
there  are  no  intervening  equities.' 

§  1328.  Rights  op  Grantee. — When  a  deed  for  land  is 
delivered  in  escrow  to  become  absolute  and  operative  on  the 
payment  of  the  purchase-money,  the  performance  of  that 
condition,  ipso  facto  effects  a  complete  delivery,  and  the 
depositary  holds  as  the  agent  or  trustee  of  the  grantee.* 
And  it  is  not  necessary  that  the  condition  upon  which  the 
deed  is  delivered  in  escrow  be  expressed  in  writing;  it  may 
rest  in  parol  or  be  partly  in  writing  and  partly  in  parol. ' 
The  deposit  of  a  deed  in  escrow  in  pursuance  of  an  oral 
contract  is  irrevocable.'  And  if  the  vendee  agrees  verbally 
to  the  terms  of  the  written  contract  to  convey,  he  is  es- 
topped from  enforcing  the  agreement  against  the  grantor 
until  the  time  fixed  by  the  contract.' 

Where  a  deed  is  left  in  escrow  upon  conditions  not  per- 
formed, and  the  grantor  resumes  the  deed,  and  subse- 
quently delivers  it  himself  to  the  grantee,  there .  is  no  rela- 
tion, and  the  second  delivery  is  the  only  one  that  can  be 
regarded.'    While  a  deed  left  in  escrow  is  frequently  held 

'  Prewltt  V.  Asford,  90  Ala.  294. 

'Parker  v.  Marks,  83  Ala.  548;  Bone  ».  Lausden,  85  Ala.  563. 

3  Stone  V.  Duvall,  77  111.  475;  Prewitt  v.  Asford,  90  Ala.  394. 

*Prutsman  v.  Baker,  30  Wis.  644;  Shirley  «.  Ayres,  14  Ohio,  308;  Simpson 
•».  McGlathery,  53  Miss.  733;  Campbell  v.  Larmore,  84  Ala.  499;  White  Star 
Line  Steam.  Co.  v.  Morgue,  91  Ala.  610. 

'  Gaston  s.  Portland,  16  Oreg.  255;  Stanton  ».  Miller,  58  N.  Y.  193;  Hooper 
a.  Ramsbottom,  6  Taunt.  11. 

'Cannon  v.  Handley,  72  Cal.  134;  Bowles  ».  Woodson,  6  Gratt.  (Va.)  78. 

'McDonald  v.  Huff,  77  Cal.  379;  Vassault  v.  Edwards,  43  Cal.  458;  Cagger 
c.  Lansing,  57  Barb.  (N.  Y.)  431;  Worrall  «.  Munn,  5  N.  Y.  339;  Schmidt  v. 
Deegan,  69  Wis.  800;  1  Reed  on  Specific  Perfom.  sect.  365. 

«  Fairbanks  v.  Metcalf ,  8  Mass.  230. 
172 
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to  relate  back  for  the  purpose  of  avoiding  the  difficulty  of 
incapacity  of  the  grantor,  or  his  death  occurring  before 
the  deed  is  delivered  the  second  time  by  the  depositary, 
yet,  except  for  that  formal  purpose,  there  is  no  general  re- 
lation. Intermediate  rights  are  valid  against  the  second 
dehvery.  The  second  delivery  is  necessary  to  carry  title, 
and  the  performance  of  the  condition  must  be  absolute  and 
accurate,  and  cannot  be  dispensed  with  on  any  otherwise 
substantial  performance.'  This  doctrine  is  upheld  by  the 
New  York  court,"  though  by  a  singular  blunder  in  the 
head-note  the  doctrine  of  the  case  just  cited  was  misrepre- 
sented, which  mistake  has  been  perpetuated  in  the  digests. 
Until  the  deliveiy  by  the  depositary  in  escrow,  in  conform- 
ity with  the  conditions  of  holding,  no  title  whatever  passes 
to  the  grantee;  and  the  only  cases  where  the  nominal  title 
relates  back  are  where,  by  reason  of  death  or  incapacity, 
such  relation  is  necessary  to  sustain  the  deed."  But  no 
such  relation  is  any  more  effectual  than  is  necessary  for 
that  purpose,  and  it  does  not  cut  off  intervening  rights  of 
third  persons.  The  grantor's  title  may  be  levied  on,  and 
sold  on  execution,  or  otherwise  dealt  with  so  as  to  cut  off 
the  escrow.* 

1  Watkins  v.  Nash,  L.  R.  30  Eq.  263. 

» Beekman  v.  Frost,  18  Johns.  (N.  Y.)  544;  Hinman  v.  Booth,  21  Wend. 
(N.  Y.)  267;  Jackson  v.  Callin,  2  Johns.  (N.  Y.)  248;  8  Johns.  (N.  Y.)  406. 

3  Bishop's  Case,  3  Co.  326;  Bucknal's  Case,  5  Co.  35. 

*Taft».  Taft,  59  Mich.  185;  Jackson  v.  Rowland,  6  Wend.  (N.  Y.)  666. 
See,  also,  Demesmey  v.  Gravelin,  56  HI.  93;  Murray  v.  Earl,  2  Barn.  &  Cr. 
82;  Frost  v.  Beekman,  1  Johns.  Ch.  (N.  Y.)  297;  Jackson  v.  Catlin,  2  Johns. 
(N.  Y.)  246. 
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§  1329.  Eegistration. — The  Saxon  law  required  the  regis- 
tration of  the  instrument  in  the  county  court  or  in  a  mon- 
astery.' In  England  by  statute  no  bargain  and  sale  have 
the  effect,  under  the  statute  of  uses,  of  vesting  the  legal 
title  in  the  bargainee,  unless  it  is  made  by  deed,  and  en- 
rolled within  six  months  in  one  of  the  courts  of  West- 
minster Hall,  or  with  the  custos  rotulorum  of  the  county. '^ 


'  3  Bl.  Com.  343-3. 
237  Henry  VIII.  ch 
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England  has  several  local  registry  acts.'  The  Irish'  registry- 
acts  are  different  from  the  English,  as  the  record  gives  ab- 
solute priority,  and  the  doctrine  of  notice  is  not  accepted.' 
In  England,  under  the  local  registry  acts,  notice  of  a  prior 
unrecorded  deed  supersedes  the  effect  of  a  prior  registry. 
No  general  registration  laws  are  in  force  in  England.  In 
the  United  States  every  State  and  Territory  has  a  registra- 
tion law.  The  record  furnishes  constructive  notice  of  the 
conveyance;  hence,  an  unrecorded  deed  is  not  prior  to  a 
deed  subsequently  given  to  an  innocent  purchaser.  The 
doctrine  of  notice  as  affecting  priority  is  adopted  in  this 
country  by  all  the  States  except  Louisiana,  Ohio,  and  North 
Carolina.  In  Louisiana  notice  is  not  equivalent  to  registry.* 
In  Ohio  the  rule  that  a  delivery  of  the  instrument  for 
record  is  part  of  the  execution,  and  that  before  filing  for 
record  a  mortgage  is  not  valid  either  in  law  or  equity,  °  must 
be  received  with  the  qualification  that  it  has  exclusive 
reference  to  the  effect  of  the  instrument  as  to  those  not 
parties  to  it.'  In  North  Carolina,  no  notice,  however  full 
and  formal,  will  supply  the  place  of  registration.' 

§  1330.  Who  Are  Bona  Fide  Purchasehs— Quit-Claim 
Deeds. — The  essential  elements  which  go  to  make  a  bona 
fide  purchaser  of  real  estate  are:  1.  A  valuable  considera- 
tion. 2.  An  absence  of  notice  of  fraud  or  defect.  3.  Pres- 
ence of  good  faith.  Hence,  a  person  holding  under  a  quit- 
claim deed  may  be  a  bona  fide  purchaser.'     While  ordina- 

'  5  Anne,  ch.  18;  6  Anne,  ch.  35;  7  Anne,  ch.  20;  8  George  II.  oh.  6. 

5  6  Anne,  ch.  3. 

^Bushell  V.  Bushell,  1  Soh.  &  Lef.  90,  98. 

"Boyer  ».  Joffrion,  40  La.  Ann.  657;  Ridings  ®.  Jolinson,  138  U.  S.  213. 

'Holliday  ».  Bank,  16  Ohio,  ,533. 

« Building  Association  v.  Clark,  43  Ohio  St.  427,  434;  Riley  v.  Rice,  40  Ohio 
St.  441. 

'Robinson  v.  Willoughby,  70  N.  Car.  358;  Traders'  Nat.  Bank  v.  Woodlawn 
Manuf.  Co.,  96  N.  Car.  293;  Hinlon  t).  Leigh,  103  N.  Car.  28;  Code,  sect. 
1254. 

8  United  States  v.  California  and  Oregon  Land  Co.,  148  U.  S.  81,  question- 
ing, on  this  point,  Oliver  ■b.  Piatt,  3  How.  (U.  8.)  333;  Van  Rensselaer  v. 
Kearney,  11  How.  (U.  S.)  297;  May  v.  Le  Claire,  11  Wall.  (U.  S.)  217;  Villa 
©.Rodriguez,  12  Wall.  (U.  S.)323;  Dickerson  v.  Colgrove,  100  U.  S.  578; 
Baker  v.  Humphrey,  101  U.  S.  494;  Hanrick  v.  Patrick,  119  U.  8.  156. 
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rily  a  person  holding  under  a  quit-claim  deed  may  be  pre- 
sumed to  have  had  knowledge  of  imperfections  in  his 
vendor's  title,  yet  this  rule  is  not  universal,  and  one  may 
become  a  bona  fide  purchaser  for  value  although  holding 
under  a  deed  of  that  kind.'  And  the  receipt  of  a  quit- 
claim deed  does  not  of  itself  prevent  a  party  from  becom- 
ing a  bona  fide  holder;  and  the  doctrine  expressed  in  many 
cases  that  the  grantee  in  such  deed  cannot  be  treated  as  a 
bona  fide  purchaser  does  not  rest  upon  any  sound  principle." 
It  is  asserted  that  a  grantee  in  a  quit-claim  deed  cannot 
be  a  bona  fide  purcliaser,  because  by  the  form  of  the  in- 
strument the  grantor  only  releases  his  claim,  whatever  it 
may  be,  without  any  warranty  of  its  value,  and,  hence, 
only  passes  whatever  interest  he  may  have  at  the  time, 
thus  indicating  that  there  may  be  other  and  outstanding 
claims  or  interests  which  may  possibly  affect  the  title  of 
the  property;  so  the  grantee,  in  accepting  a  conveyance  of 
that  kind,  cannot  be  a  bona  fide  purchaser  and  entitled  to 
protection  as  such ;  and  that  he  is  in  fact  thus  notified  by 
his  grantor  that  there  may  be  some  defect  in  his  title  and 
he  must  take  it  at  his  risk.  But  this  reasoning  is  not  jus- 
tified by  the  language  of  such  deeds.  Because  the  grantor 
may  have  many  reasons  why  he  refuses  to  accompany  his 
conveyance  of  it  with  an  express  warranty  of  the  perfec- 
tion of  his  title,  or  its  freedom  from  the  claim  of  others, 
or  to  execute  a  conveyance  in  such  form  as  to  imply  a  war- 
ranty of  any  kind  even  when  the  title  is  known  to  be  per- 
fect. The  grantor  may  hold  the  property  only  as  a  trustee 
or  in  a  corporate  or  official  character,  and,  of  course,  would 
not  assume  any  personal  responsibihty  as  to  its  title  or 
freedom  from  liens,  or  he  may  be  unwilhng  to  do  so  from 
notions  peculiar  to  himself  ;  and,  hence,  the  grantee  would 
be  unable  to  secure  a  conveyance  of  the  property  in  any 
other  form  than  one  of  quit-claim  or  of  a  simple  transfer 
of  the  grantor's  interest.  So  it  would  be  unjust  to  assume 
that  he  was  not  a  bona  fide  purchaser. 

'  McDonald  v.  Belding,  145  U.  S.  492;  Chapman  b.  Sims,  53  Miss.  154; 
UniteJ  States  u.  Dalles  Military  Road  Co.,  148  U.  S.  49;  Eoff  v.  Irvine,  108 
Mo.  378. 

'Moelle  V.  Sherwood,  148  U.  S.  31;  Dycus  ».  Hart,  2  Tex.  App.  856. 
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In  the  United  States  there  is  no  difference  in  their  effi- 
cacy and  operative  force  between  conveyance  by  release 
and  quit-claim  and  those  in  the  form  of  grant,  bargain  and 
sale.  The  grantor's  interest  passes  in  either  form.  In  the 
bargain  and  sale  he  impliedly  asserts  the  possession  of  a 
claim  to  or  interest  in  the  property,  for  it  is  the  property 
itself  which  he  sells  and  undertakes  to  convey.  In  the  case 
of  a  quit-claim,  the  grantor  affirms  nothing  as  to  the  own- 
ership, and  undertakes  only  a  release  of  any  claim  to  or 
interest  in  the  premises  which  he  may  possess,  without  as- 
serting the  ownership  of  either. 

If  he  takes  a  deed  in  either  case  with  notice  of  an  out- 
standing conveyance  of  the  premises  from  the  grantor,  or 
of  the  execution  by  him  of  obligations  to  make  such  con- 
veyance of  the  premises,  or  to  create  a  lien  thereon,  he 
takes  the  property  subject  to  the  operation  of  such  out- 
standing conveyance  and  obligation,  and  cannot  claim  pro- 
tection against  them  as  a  bona  fide  purchaser.  But  if  the 
grantee  takes  a  deed  without  notice  of  such  outstanding 
conveyance  or  obligation  respecting  the  property,  or  notice 
of  facts  which,  if  followed  up,  would  lead  to  a  knowledge 
of  such  outstanding  conveyance  or  equity,  he  is  entitled  to 
protection  as  a  bona  fide  purchaser,  upon  showing  that  the 
consideration  stipulated  has  been  paid  and  that  such  con- 
•sideration  was  a  fair  price  for  the  claim  or  interest  desig- 
nated. The  mere  fact,  under  either  deed,  that  the  convey- 
ance is  unaccompanied  by  any  warranty  of  title,  and  against 
incumbrances  and  liens,  does  not  raise  a  presumption  of 
the  want  of  bona  fides  on  the  part  of  the  purchaser.  The 
covenants  of  warranty  do  not  constitute  any  operative  part 
of  the  instrument  in  transferring  the  title.  The  title  passes 
independently  of  covenants.  Because  covenants  are  separ- 
ate contracts,  intended  only  as  guaranties  against  future 
contingencies.  The  character  of  a  bona  fide  purchaser 
must  depend  upon  attending  circumstances  or  proof  as  to 
the  transaction,  and  does  not  arise  either  from  the  form  of 
the  conveyance  or  the  presence  or  the  absence  of  any  ac- 
companying warranty.  And,  finally,  whether  the  grantee 
takes  a  mere  speculative  chance  in  the  property,  or  a  clear 
title,  must  depend  upon  the  character  of  the  title  of  the 
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grantor  when  he  made  the  conveyance;  and  the  opportu- 
nities afforded  the  grantee  of  ascertaining  this  fact  and  the 
dihgence  with  which  he  has  prosecuted  them,  will,  besides 
the  payment  of  a  reasonable  consideration,  determine  the 
bona  fide  nature  of  the  transaction  on  his  part.  This  is  the 
true  rule,  founded  upon  i-eason  and  justice. 

Even  in  those  courts  in  which  the  rule  is  announced,  that 
one  who  takes  under  a  quit-claim  deed  cannot  be  a  bona  fide 
purchaser,  it  is  sometimes  limited  to  the  grantee  in  such  a 
deed,  and  not  extended  to  those  cases  in  which  a  quit-claim 
is  only  a  prior  conveyance  in  the  chain  of  title.'  And  this 
limitation  is  necessary,  because  the  rule  is  obviously,  at  the 
best,  arbitrary  and  technical;  for  a  party  who  receives  a 
quit-claim  deed  may  act  in  the  utmost  good  faith,  and  in 
fact  be  ignorant  of  any  defect  in  the  title,  and  this,  though 
he  has  made  the  most  complete  and  painstaking  investiga- 
tion, and  only  takes  the  quit-claim  deed  because  the  grantor, 
for  expressed  and  satisfactory  reasons,  declines  to  give  a 
warranty.  It  would  be  unfortunate,  in  view  of  the  fact 
that  in  so  many  chains  of  title  there  are  found  quit-claim 
deeds,  to  extend  a  purely  arbitrary  rule,  so  as  to  make  the 
fact  of  such  deed  notice  of  any  prior  defect  in  title. 

Some  authorities  hold  that  a  purchaser  under  a  quit- 
claim deed  is  never  a  bona  fide  purchaser,'  but  this  doc- 
trine must  give  way  to  the  better,  as  already  announced."  A 
quit-claim  will  convey  covenants  of  warranty  in  the  deeds 
ahead  of  it,  or  other  covenants  that  run  with  the  land.' 

'  Snowden  v.  Tyler,  21  Nebr  199. 

'Bowman  v.  Griffith,  35  Nebr.  361;  Smith  v.  Harriet,  48  Kans.  396;  Allison 
V.  Thomas,  73  Cal.  563;  American  Mortg.  Co.  v.  Hutchinson,  19  Oreg.  334; 
Peters  v.  Cartier,  80  Mich.  134;  Johnson  v.  Williams,  37  Kans.  179;  Steele  «. 
Bank.  79  Iowa,  339;  Fogg  v.  Halcomb,  64  Iowa,  621;  O'Neal  v.  Seixas,  85 
Ala.  80;  Leland  ®.  Isenbeck,  1  Idaho,  469;  Gress  v.  Evans,  1  Dak.  387;  Snow 
V.  Lake,  20  Fla.  656;  McAdow  v.  Black,  6  Mont.  601;  Smith  «.  Pollard,  19  Vt. 
272;  Derrick  v.  Brown,  66  Ala.  163;  Hancock  «.  Tram  Lumber  Co.,  70  Tex. 
314;  Logan  v.  Neill,  128  Pa.  St.  457;  Peaks  v.  Blethen,  77  Me.  510;  Garret  v- 
Christopher,  74  Tex.  453;  Woodtolk  v.  Blount,  3  Haywood  (Tenn  ),  147, 

'United  States  ».  California  and  Oregon  Land  Co.,  148  U.  S.  31.  See,  also, 
Cutter  V.  James,  64  Wis  173;  Brown  v.  Banner  Oil  Co.,  97  111.  214;  Munson 
D.  Ensor,  94  Mo.  566;  McConnell  v.  Reed,  4  Scam.  (111.)  117;  Eofl  v.  Irvine,  108 
Mo.  378;  Chapman  v.  Sims,  53  Miss.  163. 

^Johnston  «.  Williams,  37  Kans.  179;  Scoffln  v.  Grandstaff,  12  Kans.  467. 
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In  the  United  States  there  is  no  difference  between 
the  several  forms  of  gift,  grant,  bargain  and  sale,  or  release 
and  quit-claim,  and  the  distinction,  anciently  made,  is 
practically  abolished. 

A  quit-claim  is  as  effectual  to  divest  and  convey  full 
title  as  any  other  form  of  conveyance;'  and  a  purchaser  for 
value  by  quit-claim  deed  is  as  much  within  the  protection 
of  the  registry  act  as  one  who  becomes  a  purchaser  by  war- 
ranty deed.  This  is  clearly  the  effect  of  the  registry  laws, 
and  should  prevail." 

§  1331.  Sufficient  Eecoed.— In  many  States  the  record 
of  the  deed  is  operative  from  the  time  of  its  being  deposited 
in  the  office  of  the  recorder  of  the  proper  county.'  But  a 
statute  as  to  recording  instruments  pertaining  to  land  does 
not  embrace  conveyances  by  the  State.  Such  conveyances 
are  not  within  the  terms  or  spirit  of  such  statute.  Because 
there  can  be  no  lien  creditors  of  the  State,  and  commis- 
sion of  fraud  in  selling  land  a  second  time,  is  not  predi- 
cable  of  the  State;  and  any  of  its  officers  clothed  by  law 
with  power  to  sell  its  lands,  having  exercised  the  power  in 
the  manner  authorized,  has  no  power  to  make  another 
valid  sale  of  the  subject  of  the  first.' 

In  many  of  the  States  a  conveyance  is  not  notice  from 
the  time  it  is  filed  in  the  proper  office  for  record;  so  the 
effect,  under  these  statutes,  of  continued  notice  will  not  be 
given  to  the  filing  only;  therefore,  if  the  instrument  be 
lost,  after  its  ffiing  and  before  record,  the  effect  of  notice  is 
destroyed;  so  if  it  be  erroneously  or  defectively  transcribed 
the  record  will  impart  notice  only  of  what  it  contains.' 

'  Rego  V.  Van  Pelt,  65  Cal.  254;  Barclift «.  Little,  82  Ala.  319;  Johnston  v. 
Williams,  37  Kans.  179;  Potter  «.  Tuttle,  33  Conn.  513;  Kyle  v.  Kavanaugh, 
103  Mass.  356;  Gasley  v.  Price,  16  Johns.  (N.  Y.)  367. 

*  Munson  v.  Ensor,  94  Mo.  566.  See,  also,  McDonald  v.  Belding,  145  U.  S. 
492;  United  States  ».  California  and  Oregon  Land  Co.,  148  U.  S.  31. 

2  Leslie  v.  Hinson,  83  Ala.  366;  Brooke's  Appeal,  64  Pa.  St.  137;  Kessler  v. 
State,  34  Ind.  813 ;  Magee  v.  Beatty,  8  Ohio,  396. 

*  Patterson  ».  Langster,  69  Miss.  400.  Compare  Clement  v.  Bartlett,  33  N.  J. 
Eq.  43. 

5  Pringle  v.  Dunn,  37  Wis.  449;  Porter  «.  Dooley,  55  Vt.  513;  Hill  v.  Mc- 
Nichol,  76  Me.  314;  Stead  v.  Grosfleld,  6-7  Mich.  389;  Smiths.  Lowry,  113  Ind. 
37;  Bryden  v.  Campbell,  40  Md.  331;  Disque  v.  Wright,  49  Iowa,  53'*. 
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In  most  of  the  States  the  recording  act  states  that  a  con- 
veyance shall  be  notice,  or  shall  be  considered  as  recorded 
from  the  time  it  is  filed  or  deUvered  for  record,  and,  hence, 
under  these  statutes  notice  is  imparted  by  the  fihng  alone, 
irrespective  of  the  actual  record.'  This  is  the  law  of  the  fol- 
lowing States  and  Territories:  Alabama,  Arizona,  Arkansas, 
Colorado,  Connecticut,  District  of  Columbia,  Florida,  Illinois, 
Kansas,  Kentucky,  Massachusetts,  Michigan,  Mississippi, 
Missouri,  Montana,  Nebraska,  New  Hampshire,  New  Mexico, 
New  York,  Ohio,  Oklahoma,  Pennsylvania,  Tennessee, 
Texas,  Virginia,  Washington,  West  Virginia  and  Wisconsin. 

The  mortgage  or  deed  must  be  recorded  in  the  county 
where  the  land  lies.' 

In  Florida  a  deed  is  not  recorded,  though  spread  upon  the 
records,  when  it  has  not  been  properly  proved."  And  so  in 
Nebraska,  if  a  mortgage  is  not  legally  acknowledged,  its 
record  is  not  constructive  notice  to  anybody.' 

But  when  a  deed  is  recorded  appearing  on  its  face  to  have 
been  properly  executed  and  acknowledged,  it  is  evidence 
that  it  was  in  fact  executed  as  it  purports  to  be,  notwith- 
standing the  deed,  by  reason  of  extrinsic  facts,  be  void  or 
voidable. ' 

It  is  generally  held  that  no  presumption  arises  that  one 
has  notice  of  an  instrument  from  the  fact  that  it  is  re- 
corded when  it  is  not  proper  to  record  it.' 

■  Perkius  v.  Strong,  22  Nebr.  725;  Pajme  v.  Pavey,  29  La.  Ann.  116;  Mer- 
rick V.  WaUace,  19  III.  486;  Glading  v.  Frick,  88  Pa.  St.  460;  Mutual  Life  Ins. 
Co.  V.  Dake,  87  N.  Y.  257;  Booth  v.  Barnum,  9  Conn.  286;  Gillespie  v.  Rogers, 
146  Mass.  610;  Mangold  ®.  Barlow,  61  Miss.  593;  Woodward  v.  Boro,  84  Tenn. 
678,  Lewis  v.  Hinman,  56  Conn.  55;  Poplin  v.  Mundell,  27  Kans.  158;  Tlirock- 
morton  v.  Price,  28  Tex.  605;  Lewis  v.  Klotz,  39  La.  Ann.  259;  Clader  ». 
Thomas,  89  Pa.  St.  343;  Sampson  «.  Bank,  9  Lea  (Tenn.),  723.  See,  also, 
Harlowe  v.  Hudgins,  84  Tex.  107;  Den  v.  Richmond,  1  Green  (N.  J.),  52; 
Bigelow  V.  Topliff,  25  Yt.  274;  Lane  v.  Duchac,  78  Wis.  646;  Kessler  v.  State, 
24  Ind.  315;  Quick  «.  Thomas,  6  Mich.  76;  Harrold  ».  Simonds,  9  Mo.  326; 
McCabe  v.  Gray,  20  Cal.  509;  Devereux  «.  McMahon,  108  N.  Car.  134;  Lump- 
kin V.  Muncey,  66  Tex.  311;  White  v.  Magarahan,  87  Ga.  217. 
*  'Meagher  v.  Drury  (Iowa),  S3  N.  W.  Rep.  313;  Chambers  v.  Haney,  45 
La.  Ann.  447;  Harris  v.  Cattle  Co.,  84  Tex.  674. 

'Keech  v.  Enriquez,  26  Pla.  597. 

<  Keeling  v.  Hoyt,  31  Nebr.  453. 

'  Clague  V.  Washburn,  42  Minn.  371. 

•Bradley  v.  Walker,  138  N.  Y.  291. 
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§  1332.  Effect  of  Eecord.  — It  must  be  borne  in  mind 
that  the  record  of  all  instruments  does  not  give  notice,  for 
registration  only  applies  to  those  within  the  statute;'  and 
so  a  record  of  a  void  deed  is  not  notice." 

The  rule  with  respect  to  constructive  notice  given  by  the 
record  of  a  deed  under  the  registration  laws  is,  that  the 
deed  of  record  from  the  vendee  of  the  vendor  is  not  notice 
to  a  subsequent  purchaser  from  the  same  vendor  if  the  first 
deed  is  not  recorded;  and  the  record  of  a  conveyance  is  only 
notice  to  after-purchaser  under  the  same  grantor.' 

The  principle  is  that  one  tracing  the  title  down  from  sov- 
ereignty of  the  soil,  is  not  bound  to  look  to  other  deeds  to 
the  grantee  than  the  one  found  in  the  regular  chain  of 
title;*  that  is,  the  record  of  a  conveyance  not  from  the 
■  grantor,  cannot  be  considered  as  giving  notice  that  he  has 
conveyed,  as  the  record  of  a  conveyance  is  only  notice  to 
the  after-purchaser  under  the  same  grantor.' 

The  fact  that  the  record  of  a  deed  is  destroyed  by  fire 
does  not  affect  the  grantee.  When  the  deed  is  properly 
executed  and  acknowledged,  and  is  duly  filed  or  recorded 
as  the  law  requires,  the  record  itself  is  notice  to  all  the 
world,  although  the  record  may  be  totally  destroyed  by  fire." 

In  Texas  the  deed,  after  the  record  is  destroyed,  has  to  be 
recorded  within  four  years  to  make  the  record  a  continuing 
constructive  notice.' 

§  1333.  Curative  Acts. —  The  power  of  the  legislature 
in  the  absence  of  any  inhibiting  constitutional  limitations, 
to  cure,  by  retroactive  legislation,  defective  acknowledg- 

'  Bradley  ».  Walker,  138  N.  T.  391. 

2  Stiles  V.  Japhet,  84  Tex.  91. 

» Frank  v.  Heidenhelmer,  84  Tex.  643;  Veazie  i>.  Parker,  23  Me.  170;  Whit- 
tington  «.  Wright,  9  Ga.  33;  De  Yampert  v.  Browu,  38  Ark.  166;  Bates  v.  Nor- 
cross,  14  Pick.  (Mass.),  334. 

*  Veazie  v.  Parker,  23  Me.  170. 

'  Prank  v.  Heidenhelmer,  84  Tex.  643;  Lumpkin  v.  Adams,  74  Tex.  103; 
Jenkins  v.  Adams,  71  Tex.  4;  Pierce  v.  Taylor,  33  Me.  346;  Roberts  v.  Bowen 
33  Me.  165. 

•Alvii  V.  Morrison,  63  111.  181;  Shannon  «.  Hall,  73  111.  304;  Gammon  v. 
Hodges,  73  111.  140;  Myers  v.  Buchanan,  46  Miss.  397;  Deming  v.  Miles,  35 
Nebr.  739;  Savings  Bank  «.  Taylor,  181  111.  386. 

'  O'Neal  V.  Pettus,  79  Tex.  255. 
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ments  in  all  cases,  where  the  purpose  of  the  acknowledg- 
ment is  to  admit  the  instrumient  to  record,  or  to  tise  it  in 
evidence,  is  indisputable,  except  as  against  prior  vested 
rights.  The  legislature  has  authority  in  all  cases  of  mere 
irregularities,  or  where  no  vested  rights  are  affected, 
to  correct  an  acknowledgment  by  subsequent  legisla- 
tion.' 

§  1334.  Time  of  Eecoed. — The  deed  is  considered  notice 
in  many  States,  from  the  time  of  its  reception  by  the  re- 
corder and  entered  by  indorsement  on  the  back.  And  the 
delay  of  the  recorder  in  registering  it  or  indexing  it  will 
not  divest  the  title  of  the  grantee.  It  is  not,  in  such  cases, 
for  the  grantee  to  supervise  the  registration  and  see 
whether  the  deed  is  recorded.'  The  filing  the  deed  for 
record  operates  as  constructive  notice  to  all  subsequent 
purchasers  and  mortgagees,  although  the  officer  may  fail 
to  comply  with  requirements  of  the  statute  with  respect 
to  the  recording  of  the  instrument.'  And  the  party  fil- 
ing the  deed  is  not  bound  to  see  that  the  officer  performs 
his  duty  by  actually  recording  it,  nor  is  he  responsible  to 
third  parties  for  the  officer's  neglect  of  his  duty,* 

It  must  be  considered  recorded  when  filed  for  record." 
However,  there  are  exceptions  to  the  general  rule,  though 
controlled  by  substantially  the  same  statute.  Thus,  in 
Georgia,  an  instrument  is  not  recorded  until  it  is  spread 
upon  the  records,'  though  it  will  be  valid  as  against  the 
grantor  before  record ;'  and  when  deposited  for  record 
with  the  recorder,  but  not  spread  upon  the  records,  a  lien 

•Jacksonville  o.  Basnett,  30  Fla.  535;  Gordon  v.  CoUett,  107  N.  Car.  362; 
Barton  v.  Morris,  15  Ohio,  408;  Wataon  v.  Mercer,  8  Pet.  (U.  S.)  88;  Buckley 
«.  Jiarly,  72  Iowa,  289;  Green  v.  Abram,  43  Ark.  430;  Johnson  v.  Richardson, 
44  Ark.  365;  Summer  v.  Mitchell,  29  Fla.  179. 

» Throckmorton  ®.  Price,  28  Tex.  605;  Kiser  v.  Houston,  38  111.  252;  Woods's 
Appeal,  82  Pa.  St.  116;  McCormack  v.  James,  36  Fed.  Rep.  14. 

'Deming  v.  Miles,  35  Nebr.  739;  Perkins  v.  Strong,  32  Nebr.  725. 

«DemingB.  Miles,  35  Nebr.  739.  Compare  Ritchie  v.  Griffiths,  1  Wash.  St.  429. 

'Sinclair  v.  Slawson,  44  Mich.  123;  Merrick  d.  Wallace,  19  111.  486;  Polk  v 
Cosgrove,  4  Biss.  C.  C.  437;  Mims  b.  Mims,  35  Ala.  23;  Dubose  v.  Young,  10 
Ala.  365;  Bank  v.  Haggin,  1  A.  K,  Marsh.  (Ky.)  306. 

»  Benson  c.  Green,  80  Ga.  230. 

■"James  v.  Penn,  76  Ga.  796. 
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of  a  judgment  rendered   since  such  improper  record,  is 
prior  to  that  of  a  mortgage.' 

§  1335.  Certificate  of  the  Eecorder  Conclusive. — The 
register's  certificate  is  conclusive  as  to  the  time  of  the  re- 
ceipt and  registry  of  the  instrument  recorded.'  And  gen- 
erally the  certificate  of  the  register  upon  the  instrument  is 
conclusive  to  all  parties  that  it  was  recorded  at  the  time 
named  therein.'  But  the  certificate  is  not  conclusive  that 
the  deed  is  properly  recorded;*  because  recoi'ding  a  deed  be- 
fore authority  is  given  is  not  effectual/  and  when  the 
record  as  entered  upon  the  index  book,  is  wrong  upon  its 
face,  it  is  iuTalid.' 

§  1336.  Defective  Eecord. — As  to  what  is  a  defective 
record  of  an  instrument,  is  a  question  upon  which  the 
authorities  do  not  agree.  The  weight  of  authority  holds 
that  when  a  party  has  duly  deposited  his  deed  with  the 
pi'oper  officer  for  record,  he  has  performed  his  duty,  and 
consequently  a  subsequent  mistake  or  malfeasance  of  the 
officer  will  not  affect  the  deed  or  invalidate  his  title.'  How- 
ever, under  this  rule,  the  statute  generally  provides  that 
when  a  conveyance  is  delivered  to  the  recording  officer,  it 
shall  be  considered  as  recorded  from  the  time  of  such  de- 
livery. Hence,  after  such  delivery  nothing  more  need  be 
done  to  keep  the  record  perfect  except  at  the  proper  time 

'  New  England  Mort.  Security  Co.  v.  Ober,  84  Ga.  294.  See,  also,  McCall  v. 
Wilson,  101  N.  Car.  698. 

5  Thorp  «.  Merrill,  31  Minn.  336;  "Worcester  Nat.  Bank  v.  Cheeney,  87  111. 
602;  Dodge  d.  Potter,  18  Barb.  (N.  Y.)  193. 

'Tracy  v.  Jenks,  15  Pick.  (Mass.)  465;  Adanas  ».  Pratt,  109  Mass.  59;  Ames 
V.  Phelps,  18  Pick.  (Mass.)  314;  Fuller  v.  Cunningham,  105  Mass.  443. 

*New  York  Life  In^.  Co.  v.  White,  17  N.  Y.  469;  Worcester  Nat.  Bank  v. 
Cheeney,  87  111.  602. 

'  Yerger  v.  Barz,  56  Iowa„  77;  Brigham  ii.  Brown,  44  Mich.  59;  Bowen  «. 
Fassett,  37  Ark.  507. 

6Hay?).  Hill,  24  Wis.  235. 

'Deming  v.  Miles,  35  Nebr.  739;  Perkins  v.  Strong,  23  Nebr.  735;  People  i>. 
Bristoe,  34  Mich.  28;  Wolf «.  Hunter,  10  111.  App.  32;  Nichols  ».  Reynolds,  1 
B.  I.  30;  Dubose,  v.  Young,  10  Ala.  365;  Monaghan  v.  Longfellow,  81  Me. 
208;  Beverley  ».  Ellis,  1  Rand.  (Va.)  102;  Dikeman  ®.  Puckhafer,  1  Daly 
(N.  Y.),  489;  Gorham  v.  Summers,  25  Minn.  81;  Chase  v.  Bennett,  58  N.  H. 
428. 
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to  record  it  in  its  proper  order  in  the  proper  book.'  And  a 
registration  of  a  deed  is  not  invalidated  by  a  mere  clerical 
error  in  transcribing  the  instrument  not  affecting  the  sense 
or  obscuring  its  meaning.' 

§  1337.  Another  Doctrine — Defective  Eecord. — Other 
statutory  provisions  do  not  provide  that  an  instrument  filed 
shall  be  considered  recorded  from  its  reception  by  the  clerk 
or  recorder;  and  it  is  held  to  be  the  duty  of  the  party  filing 
the  instrument,  as  between  himself  and  a  subsequent  bona 
fide  purchaser  or  mortgagee,  to  see  that  aU  of  the  prerequi- 
sites of  validity  of  the  deed  as  to  registration  be  complied 
with." 

So  in  some  States  a  defective  acknowledgment  will  make 
a  registration  defective  and  of  no  validity  as  a  constructive 
notice  to  third  persons.* 

§  1338.  Index — Eecordino  of  Deed. — In  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed  that  the  entry 
in  the  general  index  and  the  actual  recording  of  the  deed 
were  simultaneous  acts;  and  if  the  description  of  the 
lands  is  not  entered  in  the  general  index,  yet  if  the  deed 
is  clearly  recorded,  the  defect  is  cured,  and  the  registry  is 
complete  from  the  time  the  instrument  is  so  transcribed.' 
If  it  is  made  to  appear  that  the  entry  of  a  deed  was  made 
at  a  later  date,  the  same  presumption  arises  that  the  in- 
strument was  transcribed  upon  the  records  and  the  I'egistry 
completed  at  that  date.°  And,  in  general,  a  mistake  of  the 
recorder  in  entering  the  description  of  the  land  on  the 
numerical   index,  the  deed  being  in  all  other  particulars 

'  Mutual  Life  Ins.  Co.  v.  Dake,  87  N.  Y  257,  267;  Curtis  ®.  Lyman,  24  Vt. 
338;  Schell  o.  Stein,  76  Pa.  St.  398;  Merrick  v.  Wallace,  19  111.  486. 

» St.  Croix  L.  &  Lum.  Co  v.  Ritchie,  73  Wis.  409.  Lane  v.  Ducliac,  73  "Wis. 
645;  Woods's  Appeal,  82  Pa,  St   116;  Tousley  v.  Tousley,  5  Ohio  St.  78. 

^Hibbard  v.  Zenor,  75  Iowa,  471;  Johns  v.  Scott,  5  Md.  81. 

"  Work  t.  Hooper,  24  Misa.  517;  White  v.  Denman,  1  Ohio  St.  100;  Bishop 
«.  Schneider,  46  Mo.  472.  See,  also.  Hill  v.  McNichol,  76  Me.  314;  Terrell  «. 
Andrew,  44  Mo.  309;  Gilchrist  v.  Qougb,  68  Ind.  576(  Disque  ».  Wright,  49 
Iowa,  538. 

'Davis  V.  Whitaker,  114  N.  Car.  279;  Oconto  Co.  e.  Jerrard,46  Wis.  817;  St. 
Croix  L.  &  Lum.  Co.  v.  Ritchie,  78  Wis.  409. 

•Lane  c.  Duchac,  73  Wis.  646. 
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properly  recorded,  will  not  vitiate  the  record  as  to  subse- 
quent purchasers.' 

Unless  controlled  by  statute  an  index  is  not  necessary  to 
the  validity  of  a  record  of  a  deed.  If  it  is  recorded  without 
indexing  it  is  sufficient.'  But  the  recorder  is  liable  to 
creditors  or  bona  fide  purchasers  for  neglecting  to  index  a 
duly  lodged  deed  of  the  premises  when  such  indexing  is 
required  by  statute.' 

§  1339.  The  Index  is  no  Part  of  the  Record. — It  is  gen- 
erally held  that  the  index  is  no  part  of  the  record  of  a  deed  for 
the  purpose  of  constructive  notice.  *  So  a  mortgage  is  j  ust  as 
much  an  incumbrance  upon  the  land  when  recorded  and  the 
purchaser  has  notice  of  it,  although  not  indexed. '  The  index 
is  made  for  the  convenience  of  those  searching  the  record, 
and  is  not  a  part  of  the  record.'  And  it  has  been  held  that 
the  record  of  a  mortgage  supersedes  the  necessity  of  noting 
in  a  book  of  record  at  the  time  when  it  was  received. ' 

§  1340.  Liability  of  the  Recorder  for  Errors  in  the 
Index. — As  is  generally  held,  the  index  to  a  record  of  a 
conveyance  is  not  necessary  to  make  a  record  effective  as 
constructive  notice  to  a  subsequent  purchaser;  so,  if  such 
purchaser  has  been  misled  to  his  injury  by  the  neglect  of 
the  recorder  to  make  such  index,  his  remedy  is  against  the 
recorder.'  The  recorder  is  liable  to  the  party  aggrieved  for 
the  amount  of  the  damage  sustained  by  reason  of  the  fail- 
ure of  the  recorder  to  index  the  deed;'  because  the  grantee 

'  Lincoln  Build,  and  Loan  Asso.  v.  Hass,  10  Nebr.  581. 

"Barrett  v.  Prentiss,  57  Vt.  297;  Ahern  «.  Freeman,  46  Minn.  156. 

sBarney  o.  Little,  15  Iowa,  527;  Reader  t.  State,  98  Ind.  114;  Green  b.  Gar- 
rington,  16  Ohio  St.  548;  Dodge  v.  Potter,  18  Barb.  (N.  Y.)  193;  Board  «. 
Babcock,  5  Oreg.  472;  Hunter  s,  Windsor,  24  Vt.  327;  Curtis  ».  Lyman,  24 
Vt.  338. 

■•Fort  B.  Burch,  5  Denio  (N.  Y.),  195;  Chatham  «.  Bradford,  50  Ga.  327; 
Gilchrist  ».  Gough,  63  Ind.  576;  Benton  ®.  Nicoll,  24  Minn.  221;  Board  «.' 
Babcock,  5  Oreg.  472;  Schell  ®.  Stein,  76  Pa.  St,  398;  Throckmorton  v.  Price, 
28  Tex.  605;  Mut.  Life  Ins.  Co.  v.  Dake,  87  N.  Y.  257;  Green  v.  Garrington, 
16  Ohio  St.  548;  Nichol  v.  Henry,  89  Ind.  54;  Ahern  «.  Freeman,  46  Minn.  156. 

'Board  v.  Babcock,  5  Oreg.  472;  Throckmorton  v.  Price,  28  Tex.  605. 

•Mutual  Life  Ins.  Co.  «,  Dake,  1  Abb.  N.  C.  (N.  Y.)  381. 

'  Head  n.  Goodwin,  37  Me.  181.     Compare  Speer  «\  Evans,  47  Pa.  St.  141. 

8  Green  v.  Garrington,  16  Ohio  St.  548. 

•Bishop  V.  Schneider,  46  Mo.  472;  Board  v.  Babcock,  5  Oreg.  472;  Barney 
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pays  him  for  recording  his  deed,  and  to  him  the  officer  is 
responsible  in  damages  for  the  loss  resulting  from  any  mis- 
take causing  the  injury.' 

§  1341.  Descriptive  Index — Statutory  Provisions. — 
In  some  of  the  States  an  instrument  filed  for  record  does 
not  impart  constructive  notice  to  third  persons  until  the 
entries  are  made  in  the  index.  This  rule  is  adopted  in 
Indiana,  Iowa,  Michigan,  Wisconsin  and  Washington." 

So,  the  mere  filing  of  a  deed  in  the  records  of  the  office, 
without  having  it  entered  in  the  index  or  recorded,  is  not 
sufficient  to  impart  constructive  notice.'  And,  hence,  if 
the  record  is  complete  in  every  respect,  except  that  it  is  not 
properly  entered  in  the  index,  it  is  not  constructive  notice.* 
These  statutes  say  that  the  index  shall  be  constructive 
notice;  and  an  error  in  the  main  record,  where  the  index 
entries  do  not  show  or  indicate  the  mistake,  vitiates  the 
notice,  and  the  record  imparts  notice  only  of  what  it  con- 
tains.' Without  the  index  there  can  be  no  notice."  The 
index  and  the  full  record  together  constitute  the  record 
under  this  rule,  and  a  mistake  in  one  does  not  usually 
vitiate,  if  the  other  gives  the  matter  correctly.'  But,  in 
Wisconsin,  a  deed  is  not  admissible  in  evidence  unless  the 
names  of  the  grantors  are  entered  in  alphabetic  order  in  a 
general  index." 

T.  Little,  15  Iowa,  527;  Reeder  v.  State,  98  Ind.  114;  Dodge  v.  Potter,  18  Barb. 
(N.  Y.)  193;  Hunter  v.  Windsor.  24  Vt.  327;  Curtis  v.  Lyman,  24  Vt.  338. 

■Ritchie®.  Griffiths,  1  Wash.  St.  429. 

« lud.  Rev.  Stat.  1888,  sect.  2951 ;  Iowa,  Code,  sect.  1925;  Pub.  Acts,  Mich. 
1889,  p.  337;  Rev.  Stat.  Wis.  1878,  sects.  758,  759;  Ritchie  ».  Griffiths,  1  Wash. 
St.  429. 

'  Hibbard  v.  Zenor,  75  Iowa,  471;  Barney  v.  McCarty,  15  Iowa,  510;  Whal- 
ley  ».  Small,  25  Iowa,  184;  Miller  v.  Bradford,  13  Iowa,  14;  Ritchie  v.  Grif- 
fiths, 1  Wash.  St.  439. 

*  Ritchie  v.  Griffiths,  1  Wash.  St.  429;  Gwynn  v.  Turner,  18  Iowa,  1;  Howe 
«.  Thayer,  49  Iowa,  154;  Scales  v.  Wilsey,  11  Iowa,  361;  Calvin  v.  Bowman, 
10  Iowa,  529;  Bostwick  v.  Powers,  12  Iowa,  456;  Noyes  v.  Horr,  13  Iowa, 
570;  White  v.  Hampton,  18  Iowa,  259. 

'Lowry  ».  Smith,  97  Ind.  466;  Miller®.  Bradford,  12  Iowa,  14. 

'Birney  v.  McCarty,  15  Iowa,  510;  Lombard  v.  Culbertson,  59  Wis.  433; 
Noyes  v.  Horr,  13  Iowa,  590. 

'  Shove  V.  Larson,  32  Wis.  142;  Sinclair  v.  Slawson,  44  Mich.  123.  St.  Croix 
L.  &  Lum.  Co.  v.  Ritchie,  73  Wis.  409. 

»  Riles  V.  Atlee,  80  Wis.  319. 
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§  1342.  Defectively  Eecorded  Deed. — Generally,  a  pur- 
chaser of  land  is  presumed  to  have  notice  of  any  defect  of 
title  apparent  upon  its  face  of  his  title  papers  or  by  public 
record,  and  will  be  required  to  take  notice  of  the  title  or 
claim  of  persons  in  possession;  but  he  is  not  required  to 
look  for  latent  defects  in  the  chain  of  conveyances,  when 
regular  on  their  face  and  apparently  conveying  legal  title.' 
So,  a  purchaser  of  land  who  has  no  notice  of  any  irregu- 
larity in  the  proceedings  by  which  his  vendor  acquired 
title  will  be  protected;"  so  will  a  purchaser  who  has  no 
notice  that  his  grantor's  deed  is  but  a  mortgage.'  And 
where  the  amount  of  land  is  * '  2, 000  acres,  more  or  less, "  and 
is  incorrectly  recorded  "200  acres,  more  or  less,"  but  the 
boundaries  are  correctly  given,  the  record  is  sufficient, 
notwithstanding  the  mistake  in  quantity,  to  affect  subse- 
quent purchasers  and  mortgagees  with  notice. ' 

§  1343.  Constructive  Notice.— When  the  record  of  the 
instrument  compUes  with  the  conditions  of  the  statute,  then 
it  is  constructive  notice  of  its  contents  to  all  subsequent  pur- 
chasers, mortgagees,'  and  subsequent  creditors.'  So  when 
any  of  these  parties  examines  the  record  and  finds  a  good 
title  from  the  owner  of  the  land  to  his  grantor,  he  is  not 
required  to  look  further.' 

As  a  general  rule,  when  the  grantee  has  traced  the  title 
down  to  his  grantor,  the  registry  is  his  protection  as  show- 
ing a  good  title,  °  and  protects  the  grantee  against  any  sub- 

•  Robbins  v.  Moore,  139  111.  30;  Dickerson  v.  Evans,  84  111.  451. 

'Jenkins  v.  Pierce,  98  111.  646;  McHany  v.  Schenk,  88  111.  357. 

'Jenkins  v.  Rosenberg,  105  111.  157. 

••Kennedy  v.  Boykin,  35  S.  Car.  61. 

'Banton  v.  Shorey,  77  Me.  48;  Tripe  v.  Marcy,  89  N.  H.  439;  Hancock  v. 
McAvoy,  151  Pa.  St.  439;  Grandin  v.  Anderson,  15  Ohio  St. -286;  Buchanan  v. 
Bank,  78  111.  600;  Seibellings.  Tipton,  118  Mo.  373;  Barbour  v.  Nichols,  3  R.  I. 
187;  Ogden  v.  Walters,  13  Kans.  383;  Hendrickson  v.  WooUey,  39  N.  J.  Eq. 
307;  Peters  v.  Ham.  62  Iowa,  656;  Roussain  v.  Norton,  53  Minn.  560. 

« Hickman  v.  Perrin,  6  Cold.  (Tenn.)  135. 

' Connecticut  «.  Bradish,  14  Mass.  396;  Morses.  Curtis,  140  Mass.  113;  Fal- 
lass  V.  Pierce,  30  Wis.  443;  Bayles  o.  Young,  51  111.  137;  Sims  v.  Hammond,  33 
Iowa,  368;  Hills.  McNichol,  76 Me.  314.  316;  Mahoney«.  Middleton.  41  Cal.  41. 

'Stockwell  9.  State,  101  Ind.  1;  Losey  ».  Simpson,  3  Stockt.  (N.  J.)  246; 
Cook  V.  Travis,  20  N.  Y.  40),  403;  Bingham  v.  Kirkland,  34  N.  J.  Eq.  229; 
Tarbell  v.  West,  86  N.  Y.  380. 
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sequent  liens.'  But  it  must  be  remembered  that  the  regis- 
tration of  a  deed  is  notice  only  to  those  who  claim  through 
but  under  the  grantor.'  If  one  is  bound  to  search  the 
record,  he  cannot  shift  the  responsibility  by  inquiry  of 
interested  or  other  parties.' 

§  1344.  General  Recitals.  — A  recital  in  a  deed  of  a 
prior  unrecorded  mortgage  as  an  existing  incumbrance  is 
actual  notice  of  such  unrecorded  mortgage  to  the  grantee, 
and  constructive  notice  of  its  existence  to  parties  claiming 
under  him.*  The  recital  must  explain  itself  or  refer  to 
some  deed  which  wiH  explain  it,'  and  must  be  in  the  course 
of  the  title  under  which  the  purchaser  claims;  *  and  if  it  is 
sufficient  to  put  him  upon  inquiry  as  to  the  title  of  the 
holder,  he  will  be  bound  to  make  such  inquiry.'  He  is 
bound  to  take  notice  of  all  liens  shown  to  exist  by  his 
-vendor's  title-deed."  But  such  notice  can  never  be  more 
extensive  than  the  facts  referred  to  or  stated." 

In  Ohio  where  a  mortgage  takes  effect  only  from  its  de- 
livery for  record,  its  priority  is  not  affected  by  notice  of  a 

'Davis  V.  Milligan,  88  Ala.  523;  Childs  v.  Hurd,  32  W.  Va.  66;  Keith  Coal 
Co.  V.  Bingham,  97  Mo.  196;  Lindley  v.  Martindale,  78  Iowa,  379;  Harding  v. 
Allen,  70  Md.  395;  Ilse  v.  Seinsheimer,  76  Tex.  459. 

'Keller  «.  Nutz,  5  Serg.  &  R.  (Pa.)  246;  Raynorc. Wilson,  6  Hall  (N.Y.),  469; 
Stuyvesant®.  Hall,  2  Barb.  Ch.  (N.  Y.)  151;  Murray  «.  Ballou,  1  Johns.  Ch. 
<N.  Y.)  566;  Llghlner  v.  Mooney,  10  Watts  (Pa.),  413;  Bates  v.  Korcross,  14 
Pick.  (Mass.)  234;  Tilton  v.  Hunter,  24  Me.  29;  Crockett  v.  Maguire,  10  Mo. 
34;  Leiby  v.  Wolf,  10  Ohio,  83. 

'Overalls.  Taylor,  99  Ala.  12.  See,  also,  Atty-Gen.  v.  Abbott,  154  Mass. 
833;  Whitlock  v.  Johnson,  87  Va.  333;  Hardin  v.  Clark,  33  S.  Car.  480. 

<Knox  County  v.  Brown,  103  Mo.  223;  Merrills.  Ireland,  40 Me.  569;  George 
■».  Kent,  7  Allen  (Mass.),  16;  White  v.  Foster,  102  Mass.  375;  Buchanan  d. 
Balkum,  60  N.  H.  406;  Gooding  v.  Riley,  50  N.  H.  400;  Sanborn  v.  Robinson 
54  N.  H.  239;  ^Etna  Life  Ins.  Co.  v.  Ford,  89  111.  253;  United  States  Mortgage 
Co.  V.  Gross,  93  111.  483;  Park  v.  Neeley,  90  Pa.  St.  52;  Hassey  v.  Wilke,  55 
Cal.  525;  .aitna  Life  lus.  Co.  v.  Bishop,  69  Iowa,  645. 

'White  V.  Carpenter,  2  Paige  (N.  Y.),  217. 

« Boggs  V.  Varner,  6  Watte  &  S.  (Pa.)  469;  Mueller  v.  Engeln,  12  Bush 
(Ky.),  441. 

'  Foster  v.  Strong,  5  HI.  App.  223. 

'McRimmon  v.  Martin,  14  Tex.  318;  Tiernan  v.  Thurman,  14  B.  Mon.  (Ky.) 
277;  Major  v.  Bukley,  51  Mo.  227;  Daughaday  v.  Paine,  6  Minn.  453;  Orrick 
V.  Durham,  79  Mo.  174. 

'Norman  v.  Towne,  130  Mass.  53;  Gale  v.  Morris,  29  N.  J.  Eq  323. 
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prior  unrecorded  mortgage;  so  excepting  a  prior  unrecorded 
mortgage  in  a  subsequent  mortgage  does  not  afifect  the 
priority  given  by  record,'  and  this  is  undoubtedly  the  law 
in  Louisiana'  and  North  Carolina.' 

§  1345.  Unrecorded  Deed. — In  most  of  the  States  an 
unrecorded  deed  is  good  between  the  parties  and  their 
privies,  and  those  having  notice  thereof.*  In  North  Caro- 
lina an  unrecorded  deed  passes  only  an  equitable  title 
which  may  be  converted  into  a  legal  title  by  registration; ' 
but  it  cannot  be  read  in  evidence  until  registered,  but  it  is 
operative  from  its  delivery.'  And  a  subsequent  recorded 
deed  takes  precedence  over  a  senior  deed  not  recorded,  in 
Georgia.' 

And  while  it  is  the  general  rule  that  a  subsequent  re- 
corded deed  will  take  precedence  over  a  prior  unrecorded 
deed,  the  subsequent  grantee  taking  without  notice,  yet  he 
must  give  a  valuable  consideration  in  full.  Because  one 
who  acquires  title  to  valuable  property  for  a  merely  nomi- 
nal consideration  in  money,  although  actually  paid,  but 
under  circumstances  indicating  a  gift  or  advancement,  is 
not  within  the  meaning  of  the  recording  act,  and  his  deed, 
although  recorded,  conveys  no  title  as  against  a  prior  un- 
recorded deed  of  the  same  property  for  a  full  and  valuable 
consideration.  Because  the  consideration  must  not  only  be 
good  but  valuable  in  the  sense  that  a  fair  equivalent  is 
given  for  the  property  granted  in  order  to  constitute  a 
grantee  a  purchaser  for  value.'  A  purely  nominal  consid- 
eration is  insufficient  to  protect  a  subsequent  purchaser,  even 

•Bercaw  v.  Cockerill,  30  Ohio  St.  163;  Coe  v  Railroad  Co.,  10  Ohio  St.  373, 
406. 

=  See  Boyer  v.  JofErion,  40  La.  Ann.  657. 

'See.nobinson  v.  Willoughby,  70  N.  Car.  358;  Hinton  v.  Leigh,  103  N. 
Car.  38. 

<  Warnock  v.  Harlow,  96  Cal.  398;  Sills  v.  Lawson,  133  Ind.  137;  Keeling  v. 
Hoyt,  31  Nebr.  453;  Hutchinson  v.  Hutchinson,  16  Colo.  349;  Newsom  ». 
Kurtz,  86  Ky.  277. 

=  Phillips  V.  Hodges,  109  N.  Car.  248. 

« Ray  V.  Wilcoxen,  107  N.  Car.  514. 

'  Hockenhull  v.  Oliver,  80  Ga.  89. 

8  Ten  Eyck  v.  Witbeck,  135  N.  Y.  40,  overruling  Webster  v.  Van  Steenbergb, 
46  Barb.  (N.  Y.)  216,  and  Hendy  ».  Smith,  49  Hun  (N.  Y.),  510. 
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if  he  has  his  deed  recorded  first  and  is  unaware  of  a  prior 
deed  of  the  same  property,  for  a  full  and  valuable  consid- 
eration.' 

In  Pennsylvania  a  subsequent  recorded  mortgage  is  su- 
perior to  an  unrecorded  prior  deed,  though  the  deed  is 
recorded  within  the  time  required  by  the  statute." 

Under  the  recording  acts  it  is  well  settled  that  an  unre- 
corded deed  is  not  valid  after  the  death  of  a  grantor  who 
died  intestate,  as  against  one  holding  by  a  recorded  deed 
from  the  grantor's  heirs  without  notice  of  the  former  deed. " 

§  1346.  Possession  by  One  not  Shown  to  be  the  Owner 
BY  Record  Title. — A  party  holding  possession  of  land,  the 
record  not  showing  the  title  to  be  in  him,  is  a  circumstance 
to  put  a  purchaser  upon  inquiry.  Purchasers  are  charge- 
able with  notice  of  all  title  or  claim  under  which  the  land 
purchased  is  held,  or  claimed  by  an  occupant  in  possession.' 
And  if  the  occupant  claims  title  by  deed,  his  possession  is 
equivalent  to  the  recording  of  such  deed,  and  is,  therefore, 
constructive  notice,  as  held  by  many  authorities.'  And  so 
when  the  occupant  has  made  permanent  improvements,  and 
cultivated  the  land,  his  possession  is  sufficiently  open  to  put 
a  mortgagee  on  inquiry  and  charge  him  with  notice  of  all 
that  he  might  have  learned  by  such  inquiry.' 

The  possession  of  land  by  a  third  person  is  notice  and  a 
purchaser  is  put  upon  inquiry  and  is  chargeable  with  notice, 
and  when  thus  put  upon  inquiry,  he  is  bound  to  inquire  of 
the  occupant  with  respect  to  his  ground,  source,  and  right 
of  possession.     Anything  short  of  this  would  clearly  fail  to 

'  Worthy  v.  Caddell,  76  N.  Car.  83.  See,  also,  Upton  v.  Basaett,  Cro.  Eliz. 
445;  Doe  v.  Routledge,  Cowp.  705;  Metcalfe  v.  Pulvertoft,  1  Ves.  &  Bea.  183. 

« Fries  v.  Null,  154  Pa.  St.  573. 

'Earl  V.  Fiske,  103  Mass.  491;  Kennedy  v.  Northup,  15  111.  148;  Powers  v. 
McFerran,  2  Serg.  &  R.  (Pa.)  44;  Youngblood  v.  Vastin,  46  Mo.  339;  Welch  s, 
Ketchum,  48  Mian.  241. 

<  Mullins  V.  Wimberly,  50  Tex.  457;  Stagg  v.  Small,  4  111.  App.  19a 

"  Seymour  v.  McKinstry,  106  N.  Y.  230;  Westbrook  v.  Gleason,  79  N.  Y. 
33;  Bniinard  «.  Hudson,  103  111.  218;  Cowen  v.  Loomis,  91  111.  133;  Morrison 
D.  March,  4  Minn.  433;  Groff  ».  Ramsey,  19  Minn.  44;  Emmons  v.  Murray,  16 
N.  H.  385;  Taylor  v.  Mosely,  57  Miss.  544;  Perkins  v.  West.  55  Vt.  265; 
Taylor  v.  Stibbert,  2  Ves.  Jr.  437. 

'  Bright  s.  Buckman,  39  Fed.  Rep.  343. 
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be  due  and  reasonable  inquiry.'  Actual  possession  is  con- 
structive notice.'  A  registration  of  a  mortgage  affords  no 
notice  whatever  to  a  prior  purchaser  of  land  who  is  in  pos- 
session under  a  bond  for  a  deed,  if  the  mortgagee  had  con- 
structive notice  of  his  rights.' 

When  the  grantor  confers  upon  the  grantee  apparent 
ownership  of  the  premises,  with  apparent  authority  to 
mortgage  the  same,  the  grantor  is  estopped  from  asserting 
his  lien  as  against  a  bona  fide  purchaser  of  the  mortgage;* 
this  possession  by  the  occupant  is  full  notice  of  all  his 
equities  to  the  fuU  extent  of  those  equities,  and  iu  law  is 
equivalent  to  actual  notice  to  a  bona  fide  purchaser. ' 

1 1347.  Mortgage  by  Absolute  Deed  —  Defeasance 
Unrecorded. — If  the  defeasance  is  not  recorded,  when  the 
mortgage  is  by  an  absolute  deed,  the  mortgagor's  posses- 
sion and  occupation  of  the  premises,  within  the  knowledge 
of  the  grantee  of  the  mortgage,  is  a  constructive  notice,  as 
held  by  some  authorities,  of  the  mortgagor's  title.  °  But, 
on  the  other  hand,  it  is  held  that  such  open,  notorious  pos- 
session of  the  grantor  will  not  be  sufficient  to  impart  notice 
to  a  purchaser  of  any  unrecorded  defeasance. '  The  great 
weight  of  authority  is  to  the  effect  that  possession  by  the 

'  Kerr  c.  Day,  14  Pa.  St.  113;  Witter  ®.  Dudley,  42  Ala.  616. 

'McRea  v.  McMlnn,  17  Fla.  886;  Hyer  v.  Caro,  18  Fla.  694;  Bernstein©. 
Humes,  71  Ala.  260;  Doolittle  v.  Cook,  75  111.  354. 

3  Doolittle  V.  Cook,  75  111.  354;  Trustees  v.  Wheeler,  61  N.  Y.  88. 

^Moore  ».  Bank,  55  N.  Y.  41;  Simpson  v.  Del  Hoyo,  94  N.  Y.  189;  Seymour 
v.  McKinstry,  106  N.  Y.  330. 

'Partridge  v.  Chapman,  81  111.  137;  Staggs.  Small,  4111.  App.  193.  See, 
also,  Trumpower  v.  Marcey,  93  Mich.  529;  Mason  «.  MuUahy,  145  111.  383; 
Smith  v.  Reid,  134  N.  Y.  568;  Bidwell  v.  Evans,  156  Pa.  St.  30;  Morrison  a, 
Morrison,  140  111.  560;  Fassett  v.  Smith,  23  N.  Y.  252;  Suiter  v.  Turner,  10 
Iowa,  517;  Hodges  v.  Winston,  94  Ala.  576;  Parker  v.  Shannon,  137  111.  376; 
Bowman  v.  Anderson,  82  Iowa,  210;  White  v.  Patterson,  139  Pa.  St.  429; 
Jaeger  v.  Hardy,  48  Ohio  St.  835;  Turman  r>.  Bell,  54  Ark.  273;  McCamant  v. 
Roberts,  80  Tex.  316;  Watson  v.  Murray,  54  Ark.  499;  Duff  «.  McDonough, 
155  Pa.^t.  10. 

« New  v.  Wheaton,  24  Minn.  406;  Pell  v.  McElroy,  36  Cal.  268;  Exon  v. 
Dancke,  24  Greg.  110. 

'Pomroy  v.  Stevens,  11  Met.  (Mass.)  344;  Lamb  v.  Pierce,  113  Mass.  73; 
Crassen  s.  Swoveland,  33  Ind.  427;  Bro;>hy  Mining  Co.  v.  Mining  Co.,  15 
Nev.  101;  Groton  Sav.  Bank  v.  Batty,  30  N.  J.  Eq.  126;  Sawyers  v.  Baker, 
66  Ala.  292;  Berryhill  v.  Kirchner,  96  Pa.  St.  489;  Atkins  v.  Paul,  67  Ga.  97. 
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grantor  after  a  full  conveyance  is  not  constructive  notice 
to  subsequent  purchasers  of  any  rights  reserved  in  the 
land  to  the  grantor.' 

§  1348.  Actual  Possession. — As  a  general  rule,  the 
authorities  declare  that  open,  notorious  and  exclusive  pos- 
session and  occupation  of  land  by  a  stranger  to  a  vendor's 
title,  at  the  time  of  the  purchase  from  and  conveyance  by 
such  vendor  out  of  possession,  are  sufficient  to  put  such  pur- 
chaser upon  inquiry  as  to  the  legal  and  equitable  rights  of 
the  party  so  in  possession.  The  possession  must  be  open, 
notorious  and  exclusive,  and  not  merely  a  constructive  pos- 
session.' A  party  will  not  be  allowed  to  contradict  the 
force  and  effect  of  a  full  conveyance  by  the  mere  fact  of 
his  possession  after  his  deed  has  been  recorded.' 

One  may  be  in  possession,  but  not  sufficient  to  give  notice. 
Thus,  a  mother-in-law  hved  with  her  son-in-law,  who 
worked  the  farm,  and  resided  thereon;  she  claimed  title  by 
an  unrecorded  deed  from  him.  Under  such  circumstances 
her  possession  was  not  notice,'  because  the  possession  must 
be  open  and  exclusive  in  order  to  put  a  purchaser  upon  in- 
quiry.' 

§  1349.  Character  op  the  Possession  Required.  — 
Though  possession  of  land  is  notice  to  all  the  world  of  the 
occupant's  interest,  the  definition  of  the  word  is  restricted 
to  an  actual,  open  and  visible  occupancy,  accompanied  by 
improvements  of  the  premises,  and  not  a  mere  construct- 

'  Bylar  v.  Eylar,  60  Tex.  315;  Van  Keuren  v.  Railroad  Co.,  38  N.  J.  L.  165. 

"Daniels  v.  Davison,  16  Ves.  249;  Anthe  v.  Heide,  85  Ala.  236;  Fair  v. 
Stevenot,  29  Cal.  486;  Ely  «.  Wilcox,  50  Wis.  523. 

'Eylar  v.  Eylar,  60  Tex.  315;  Blonmer  v.  Henderson,  8  Micli.  395, 404;  Koon 
v.  Tramel,  71  Iowa,  132. 

<  Elliot  V.  Lane,  82  Iowa,  484. 

'  Fair  «.  Stevenot,  29  Cal.  486;  Ely  v.  Wilcox,  20  Wis.  523.  See,  also.  Cross 
®.  Bean,  83  Me.  61;  Staffordsville  Gravel  Co.  ®.  Newell,  53  N.  J.  L.  412;  Cal- 
lahan V.  Larson,  81  Iowa,  73;  Gamble  v.  Hamilton,  31  Fla.  401;  Garmire  ®. 
Willy,  36  Nebr.  340;  Roche  v.  Ullman,  104  III.  11;  Combination  Land  Co.  i>. 
Morgan,  95  Cal.  548;  Berry  v.  House,  1  Tex.  Civ.  App.  562;  Duff  ®.  McDon- 
ough,  155  Pa.  St.  10;  Ross  v.  Purse,  17  Colo.  24;  Boyd  v.  Ellis,  107  Mo.  394; 
Hodges  "0.  Winston,  94  Ala.  576;  Ayers  v.  Jack,  7  Utah,  249;  Ayers  v.  Leggitt 
7  Utah,  249;  Parker  v.  Shannon,  137  111.  376. 
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ive  possession.'  The  possession  must  be,  at  least,  of  a 
character  to  amount  to  a  disseisin;  acts  of  trespass  will  not 
be  sufficient;'  possession  must  be  continued  to  a  time  when 
the  title  of  the  party  sought  to  be  charged  with  notice, 
accrued.'  Cutting  trees  being  but  an  act  of  trespass,  is  not 
notice  of  possession;*  and  making  or  repairing  fences  is 
not  notice." 

Possession  being  evidence  of  the  possessor's  title  only, 
the  possession  of  a  tenant  is  not  notice  of  his  landlord's 
title."  But  one  purchasing  land  in  the  possession  of  a  ten- 
ant is  bound  to  inquire  as  to  the  tenant's  interest.'  And 
the  joint  residence  of  husband  and  wife  gives  no  notice  of 
any  interest  of  the  wife  in  the  land."  But  the  possession 
of  a  mortgagee,  whose  mortgage  is  recorded,  is  not  notice 
of  his  claim  under  an  agreement  to  purchase  the  premises.  ° 

§  1350.  Actual  Notice.— Tn  a  few,  of  the  States  the 
courts  have  interpreted  the  intention  of  the  legislature  as 
demanding  that  the  person's  information  of  the  unre- 
corded instrument  should  be  proved  by  direct  evidence, 
and  as  excluding  all  instances  of  actual  notice  established 
by  circumstantial  evidence.  But  this  is  not  the  general 
rule,  for  in  most  of  the  States,  however,  when  a  statute 
has  been  passed,  the  coui-ts  have  defined  the  actual  notice 
required  by  the  legislature  as  embracing  all  instances  of 
that  species  in  contradistinction  from  constructive  notice — 
that  is,  all  kinds  of  actual  notice  whether  proved  by  direct 
evidence  or  inferred  as  a  legitimate  conclusion  from  cir- 

'  Wood  ».  Rayburn,  18  Oreg.  3;  Bogue  v.  Williams,  48  111.  371;  Norcross  v. 
Widgery,  3  Mass.  506;  Trustees  ».  Wheeler,  59  Barb.  (N.  Y.)  585. 

« M'Mechan  v.  Griffing,  3  Pick.  (Mass.)  155,  156;  Cook  v.  Travis,  22  Barb. 
<N.  Y.)  338;  20  N.  Y.  400. 

'Miles  «.  Langley,  1  Russ.  &M.  40;  2  Russ.  &  M.  626;  Hewes  v.  Wiswell, 
8  Me.  94. 

■•M'Mechan  v.  Griffing,  3  Pick.  (Mass.)  155. 

'^ M'Mechan  is.  Griffing,  3  Pick.  (Mass.)  155;  Merritt  v.  Railroad  Co.,  12 
Barb.  (N.  Y.)  608;  Billington  v.  Welsh,  5  Binn.  (Pa.)  129. 

» Flagg  V.  Mann,  2  Sumner,  U.  C.  557;  Cook  v.  Travis,  20  N.  Y.  400;  Han- 
bury  V.  Litchfield,  2  Mylne  &  K.  629. 

'  Cunningham  v.  Pattee,  99  Mass.  348,  252. 

*Neal«.  Perkerson,  61  Ga.  345. 

«  Plumer  v.  Robertson,  6  Serg.  &  R.  (Pa.)  179, 
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curastances.*  Hence,  actual  notice  as  applicable  to  con- 
Teyances  does  not  necessarily  mean  actual  knowledge;  it 
may  be  embraced  or  implied.  If  the  party  has  knowledge 
of  such  facts  as  would  lead  a  fair  and  prudent  man,  using 
ordinary  care,  to  make  further  inquiries,  and  he  avoided 
inquiry,  he  is  chargeable  with  notice  of  the  facts  which, 
by  ordinary  diligence,  he  would  have  ascertained.  Actual 
notice  of  facts  which,  to  a  prudent  man,  can  only  indicate 
notice,  is  proof  of  notice."  The  decided  preponderance  of 
authority  supports  the  position  that  the  statutory  actual 
notice  is  the  conclusion  of  facts  capable  of  being  used  by 
all  grades  of  legitimate  evidence. °  And  yet,  while  the  fact 
of  notice  may  be  inferred  from  circumstances  as  weU  as 
proved  by  direct  evidence,  the  proof  must  be  such  as  to 
affect  the  conscience  of  the  purchaser,  and  must  be  so 
strong  and  clear  as  to  fix  upon  him  the  imputation  of  mala 
fides.* 

The  true  rule  is  that  notice  must  be  held  to  be  actual 
when  the  subsequent  purchaser  has  actual  knowledge  of 
such  facts  as  would  put  a  prudent  man  upon  inquiry, 
which,  if  prosecuted  with  ordinary  diligence,  would  lead 
to  actual  notice  of  the  right  or  title  in  conflict  with  that 
which  he  is  about  to  purchase.  When  the  subsequent  pui-- 
chaser  has  knowledge  of  such  facts,  it  becomes  his  duty  to 
make  inquiry,  and  he  is  guilty  of  bad  faith  if  he  neglects 
to  do  so,  and  consequently  he  will  be  charged  with  actual 
notice  he  would  have  received  if  he  had  made  the  inquiry. ' 

The  actual  notice  required  by  the  statute  is  used  in  con- 
tradistiction  to  the  constructive  notice  given  by  record.  It 
does  not  mean  that  there  must  necessarily  be  direct  and 
positive  evidence  that  the  subsequent  purchaser  knew  of 
the  existence  of  the  deed.  Any  proper  evidence  tending 
to  show  it,  facts  and  circumstances  coming  to  his  knowl- 
edge that  would  put  a  man  of  ordinary  circumspection 

'2  Pom.  Eq.  Jur.  596,  note. 

'  Knapp  V.  Bailey,  Y9  Me.  196. 

'  Speck  v.  Riggin,  40  Mo  405;  Michigan  Mut.  Ins.  Co.  «.  Conant,  40  Mich 
530. 

*  Vest  V.  Michie,  31  Gratt.  (Va.)  149;  Robinson  on  Law  of  Priority,  p.  27. 

5 Brinkman  B.  Jones,  44  Wis.  498,  519;  Musgrovo  v.  Bonser,  5  Oreg.  313; 
Wilson  V.  Miller,  16  Iowa,  111. 


1392  TRA^-SFER   AND   SUCCESSION   OF   ESTATEa  [§  1351 

upon  inquiry,  should  go  to  the  jury.'  Therefore,  notice 
embraces  all  degrees  and  grades  of  evidence,  from  the 
most  direct  and  positive  proof  to  the  slightest  circum- 
stances from  which  a  jury  would  be  warranted  in  inferring 
notice.  It  is  a  mere  question  of  fact,  and  is  open  to  every 
species  of  legitimate  evidence  which  may  tend  to  strengthen 
or  impair  the  conclusion.'  This  is  the  general  rule  whether 
under  statutory  provisions  or  not.' 

However,  this  construction  of  the  statute  is  in  conflict 
with  the  established  doctrine  of  Massachusetts*  and  Indi- 
ana, '  and  with  the  definition  given  by  Bou vier'  and  Story. ' 

§  1351.  Exceptions  to  the  Doctrine  op  Notice  as 
Affecting  Priority. — In  a  few  of  the  States  no  notice, 
however  fuU  and  formal,  will  supply  the  place  of  registra- 
tion of  a  deed  or  mortgage.  Thus,  in  Louisiana,  an  unre- 
corded mortgage  is  void  as  against  third  persons,  even 
though  they  have  actual  knowledge  of  such  instrument.' 

'  Maupia  t.  Emmons.  47  Mo.  304,  306;  Speck  v.  Riggin,  40  Mo.  405;  Vaughn 
«.  Tracy,  23  Mo.  417;  25  Mo.  818. 

"Williamson  r.  Brown,  15  N.  Y.  359;  Hull  e.  Noble,  40  Me.  480;  Porter  ti. 
Sevey,  43  Me.  519. 

'  Hankinson  v.  Barbour,  29  III.  80;  Montgomery  v.  Keppel,  75  Gal.  128;  Fair 
t>.  Stevenot,  29  Cal.  486;  Smith  v.  Yule,  31  Cal.  184;  Pell  c.  McElroy,  36  Cal. 
272;  Burwell  c.  Fauber,  21  Gratt.  (Va.)463;  Brush  v.  Ware,  15  Pet.  (U.  S.) 
Ill;  Duggerc.  Dugger,  84  Va.  130;  Mateskeyr.  Feldman,  75  Wis.  103:  Thomp- 
son V.  Pioche,  44  Cal.  516;  Jordan  c.  Pollock,  14  Ga.  157;  Warren  v.  Sweet,  31 
N.  H.  333;  Price  v.  McDonald,  1  Md.  403;  Hastings  c.  Cutler,  24  N.  H.  481; 
Lewis  V.  Bradford,  10  Watts  (Pa.),  67;  Blaisdell  v.  Stevens,  16  Vt.  179;  Hub- 
bard v.  Smith,  3  Mich.  207;  Morrison  v.  March,  4  Minn.  423;  Groff  ».  Ramsey, 
19  Minn.  44;  New  o.  Whealon,  24  Minn.  406;  Buckc.  Halloway,  3  J.  J.  Marsh. 
(Ky.)  163,  180;  Daniels  v.  Davison,  16  Yes.  249;  Gilbert  v.  Jones,  31  Wis.  110. 

*  Parker  «.  Osgood,  3  Al'en  (Mass.),  487;  Dooley  r.  Wolcott,  4  Allen  (Mass.), 
406;  Sibley  v.  Leffingwell,  8  Allen  (Mass.),  584;  White  e.  Foster,  103  Mass. 
375;  Lamb  v.  Pierce,  113  Mass.  72.  Compare  Curtis  v.  Mundy,  8  Met.  (Mass.) 
405. 

'Crassen  v.  Swoveland,  22  Ind.  438,  434. 
« Law  Diet.  736. 
'  Eq.  Jur.  sect.  399. 

*  Britton  v.  Janney,  21  La.  Ann.  204;  Harang  v.  Plattsmier,  21  La.  Ann.  426i 
Levy  V.  Mentz,  23  La.  Ann.  281;  Succession  of  Simon,  23  La.  Ann.  533,  534; 
Gaiennie  D.  Gaiennie,  24  La.  Ann.  79;  Rochereau  «.  Delacroix,  26  La.  Ann. 
584 ;  Villavaso  v.  Walker,  28  La.  Ann.  775;  Adams  s.  Daunis,  29  La.  Ann. 
315;  Watson  v.  Bondurant,  30  La.  Ann.  1,  11.  See,  also.  Code  Napoleon, 
art.  3134;  Paul  Pont,  Privileges  et  Hypothfeques,  arts.  737,  728. 
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And  in  North  Carolina,'  actual  notice  of  an  unrecorded 
mortgage  avails  nothing  as  against  a  subsequent  mortgagee 
or  purchaser  in  good  faith." 

So  in  Ohio,  a  purchaser  from  a  mortgagor  of  lands  incum- 
bered by  an.  unrecorded  mortgage  takes  title  thereto  free 
from  such  incumbrance,  even  if  he  has  full  knowledge  and 
notice  of  its  existence,  and  that  it  is  unpaid  at  the  date  of 
the  purchase.'  As  against  a  third  person,  a  mortgage  has 
no  effect  either  at  law  or  in  equity,  until  delivered  to  the 
recorder  of  the  proper  county,  even  though  such  person 
has  full  knowledge  and  actual  notice  of  it." 

And  in  those  States  where  a  conveyance  is  absolutely 
void  if  not  registered  within  the  time  specified  by  the  stat- 
ute, if  it  is  not  registered  within  the  statutory  period,  it  is 
void  and  a  subsequent  purchaser,  though  having  actual 
notice  of  it,  will  take  priority." 

§  1352.  Character  of  the  Notice. — Actual  notice  is 
all  degrees  and  grades  of  evidence  from  the  most  direct 
and  positive  proof  to  the  shghtest  circumstances  from 
which  a  jury  would  be  warranted  in  inferring  notice.'  It 
may  be  proved  by  circumstances  like  any  other  fact.' 

Actual  notice  of  the  statute  may  be  something  short  of 
positive  knowledge;'  it  may  be  written  or  verbal;'  it  may 
be  intended  or  accidental ;'"  it  affects  an  infant  or  feme 
covert  as  well  as  an  adult  man;"  notice  to  one  of  several 
partners  is  notice  to  the  partnership;"  a  cestui  que  trust  is 

'  Code,  sect.  1354. 

'  Hintoa  v.  Leigh,  103  N.  Car.  28;  Traders'  Nat.  Bank  a.  Woodlawn  Manuf. 
Co.,  96  N.  Car.  398;  Robiason  ».  WillougUby,  70  N.  Car.  358. 
'Building  Asso.  ».  Clark,  43  Ohio  St.  437;  Rev.  St.  sect.  4134;  83  Ohio  L.  230. 

*  Bloom  ».  Noggle,  4  Ohio  St.  45.  See,  also,  Holliday  v.  Bank,  16  Ohio,  533; 
Bercaw  v.  Cockerill,  30  Ohio  St.  163;  Mayham  ii.  Coombs,  14  Ohio,  438;  Astor 
v.  Wells,  4  Wheat.  (U.  S.)  466. 

'  Winston  u.  Hodges  (Ala.),15  South.  Rep.  538. 

*  Williamson  v.  Brown,  15  N.  Y.  354. 
'Hull  V.  Noble,  40  Me.  480. 

I     «  Wilson  V.  Miller,  16  Iowa,  111;  Maupin  v.  Emmons,  47  Mo.  304,  806;  Porter 
V.  Sevey,  43  Me.  519. 
'North  British  Ins.  Co.  v.  Hallett,  7  Jur.  (N.  S.)  1263. 
'"Smith  ®.  Smith,  3  Cromp.  &  Mees.  331. 
"  Fisher  on  Mort.  (3d  Ed.)  p.  448. 
"^  Travis  ®.  Milne,  9  Hare,  141 . 
175 
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bound  by  the  notice  to  his  trustee;'  and  notice  to  one  of 
several  trustees  is  generally  sufficient.' 

In  law,  when  a  purchaser  designedly  abstains  from  mak- 
ing inquiries  for  the  purpose  of  avoiding  knowledge,  he  is 
charged  with  actual  notice.'  Facts  and  circumstances 
coming  to  the  knowledge  of  the  purchaser  that  would  put 
a  man  of  ordinary  circumspection  upon  inquiry,  should  go 
to  the  jury  as  evidence  of  actual  notice.*  Notice  is  actual 
when  the  purchaser  either  knows  of  the  existence  of  the 
adverse  claim  of  title,  or  is  conscious  of  having  the  means 
of  knowledge,  although  he  may  not  use  them."  That 
actual  notice  means  direct  personal  knowledge,  and  nothing 
else,  is  no  longer  the  rule,  except  in  Massachusetts  and 
Indiana. 

§  1353.  Degree,  Manner,  and  Purpose  of  Actual  Notice. 
— The  manner  of  the  notice  or  the  purpose  of  it  is  material. 
The  degree,  however,  may  range  from  circumstances  and 
facts,  a  formal  written  statement  of  the  lien,  or  a  mere 
verbal  declaration  of  the  fact  of  its  existence.  °  But  a  vague 
report  of  strangers  or  information  of  one  not  interested, 
will  not  affect  a  purchaser  with  notice;'  but  information 
derived  from  parties  interested,  and  from  reliable  sources 
is  sufficient  to  charge  with  notice.'  But  a  mere  rumor  that 
some  other  person  has  an  interest  in  the  property  is  not 
sufficient  to  charge  a  purchaser  with  notice.' 

It  has  been  held  that  such  notice,  to  be  binding,  must 
proceed  from  some  person  interested  in  the  property;'"  but 
this  doctrine  needs  modification  in  this  that  the  notice  is 

'  Wise  V.  Wise,  3  Jones  &  Lat.  403. 

« Meux  V.  Bell,  1  Hare,  73. 

'Wilson  u.  Miller,  16  Iowa,  111. 

*  Maupin  v.  Emmons,  47  Mo.  804,  806. 

'  Speck  V.  Eiggin,  40  Mo.  405;  Michigan  Mut.  Ins.  Co.  v.  Conant,  40  Mich. 
630. 

'Smith  v.  Smith,  3  Comp.  &  Mees.  331;  North  British  Ins.  Co.  v.  Hallett.  7 
Jur.  (N.  S.)  1363. 

'  Kerns  v.  Swope,  3  Watts  (Pa.),  75. 

sConnell  v.  Connell,  33  W.  Va.  819;  Mulliken  v.  Graham,  73  Pa.  St.  484. 

'  JoUand  s.  Stainbridge,  3  Ves.  Jr.  478 ;  Wildgoose  v.  Wayland,  Gouldsb. 
147;  Wilson  v.  McCullough,  38  Pa.  St.  440. 

'"Rogers  «.  Hoskins,  14  Ga.  166;  Barnhart  «.  Greenshields,  9  Moore,  P.  C. 
18,  36;  Lament  v.  Slimson,  5  Wis.  443. 
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sufficient  if  the  information  is  derived  from  some  reliable 
source.'  Notice  of  the  intention  to  give  a  mortgage  on 
property  does  not  prevent  a  party  from  taking  a  valid  lien 
upon  it,  though  he  had  notice  of  the  owner's  intention;' 
where  it  is  the  duty  for  a  party  to  remember,  or  the  notice 
is  of  a  fact  affecting  his  interest,  he  is  charged  with 
notice." 

§  1354.  Burden  of  Proof  of  Notice — The  burden  of 
proof  is  upon  the  party  who  claims  precedence,  to  make 
out  affirmatively  that  the  other  party  claiming  priority  had 
notice  of  his  incumbrance  or  deed.*  The  burden  is  upon 
him  to  displace  a  subsequent  recorded  deed,  and  he  must 
prove  by  a  preponderance  of  evidence  that  the  subsequent 
purchaser  had  actual  notice  of  the  existence  of  his  mort- 
gage when  he  received  his.'  And  to  affect  a  purchaser  for 
value  of  land  with  notice  of  an  unrecorded  deed  of  trust, 
the  evidence  must  be  sufficient  to  prove  him  guilty  of 
fraud.  ° 

§  1355.  Kind  op  Proof. — The  proof  must  be  clear,  full 
and  undoubted.'  When  the  facts  set  forth  make  it  incum- 
bent upon  the  purchaser  or  mortgagee  to  make  inquiry, 
and  enable  him  to  prosecute  it  with  success,  he  is  charged 
with  notice.'  If  the  evidence  may  be  regarded  as  per  se 
evidence  of  fraud,  he  must  fail  and  be  charged  with  notice.' 
Or  if  the  evidence  shows  that  the  purchaser  avoided  inquiry 

'Mulliken  ®.  Graham,  73  Pa.  St.  484;  Curtis  v.  Mundy,  3  Met.  (Mass.)  405, 
407. 

'  Gale  B.  Morris,  30  N.  J.  Eq.  285. 

*  Goodwin  n.  Dean,  50  Conn.  517. 

^  McCormick  c.  Leonard,  38  Iowa,  272;  Center  v.  Bank,  22  Ala.  743;  Ex 
parte  Hardy.  2  Dow  &  Co.  393;  Van  Wagenen  v.  Hopper,  4  Halst.  (N.  J.) 
684,  707;  Miles  v.  Blanton,  3  Dana  (Ky.),  525;  Fort «.  Burch,  6  Barb.  (N.  Y.) 
€0,  78. 

'  Marshall  v.  Dunham,  66  Me.  639. 

« Vest  V.  Michie,  31  Gratt.  (Va.)  149. 

'Wilson  «  Miller,  16  Iowa,  111;  Hine  v.  Dodd,  2  Atk.  275;  Condit  ®. 
Wilson,  36  N.  J.  Eq.  370;  Riley  v.  Hoyt,  29  Hun  (N.  Y.),  114;  "West  «.  Reid, 
3  Hare,  249, 

8  Parker  «  Kane,  4  Wis.  1;  SpofEord  v.  Weston,  39  Me.  140;  Nute  v.  Nute, 
41  N  H.  60. 

•Dunham  v.  Dey,  15  Johns.  (N.  Y.)  555. 
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in  order  not  to  be  informed,    he  then  is  charged  with 
notice,  and  his  claim  of  priority  must  fail.' 

§  1356.  Taking  Effect  of  the  Notice. — Such  notice 
takes  effect  at  any  time  before  the  completion  of  the  trans- 
action. The  protection  of  the  purchaser  for  a  valuable 
consideration  stands  on  this,  that  he  has  acquired  a  legal 
title,  and  paid  the  purchase-money  before  notice  of  the  pri- 
ority of  the  other  lien.  If  he  has  acquired  a  legal  title,  buthas 
not  paid  the  purchase-money  before  notice  his  plea  of  having 
no  notice  fails.  So  if  he  has  paid  the  purchase-money  but 
has  acquired  no  legal  title,  and  then  received  notice  of  the 
other  party's  equity,  he  cannot  defeat  that  prior  equity  by 
procuring  the  legal  title." 

So  a  plea  of  purchase  for  a  valuable  consideration  with- 
out notice  cannot  avail  unless  the  party  has  both  paid  the 
purchase-money  and  acquired  the  legal  title  before  notice 
of  the  other  lien  or  equity.'  And  if  a  purchaser  has  notice 
of  a  prior  unrecorded  deed  before  paying  over  the  money 
he  takes  subject  to  the  unrecorded  deed  or  mortgage, 
though  his  own  deed  had  been  recorded.*  And  if  he  has 
forgotten  the  prior  lien  or  deed,  he  takes  with  notice. ' 

§  1357.  A  Purchaser  Without  Notice  May  Convey  a 
Good  Title  to  One  Having  Notice. — When  a  purchaser  of 
real  estate  without  notice  of  a  prior  unrecorded  deed,  for  a  val- 
uable consideration,  conveys  to  one  who  has  notice  thereof, 
the  title  of  the  latter  is  not  impaired  by  the  notice."  The 
former,  having  an  indefeasible  title,  could  convey  to  the 
latter;  otherwise  an  innocent  purchaser  without  notice 
might  be  forced  to  keep  his  estate,  or  the  sale  of  estates 

'  Blaisdell  v.  Stevens,  16  Vt.  179,  186. 

'Vattier®.  Hinde,  7  Pet.  (U,  S.)  371;  Ellis  v.  Young,  31  S.  Car.  323;  Bush 
V.  Bush,  3  Strobh.  (S.  Car.)  134. 

'Lynch  v.  Hancock,  14  S.  Car.  66;  Beckett  v.  Cordley,  1  Bro.  C.  C.  353; 
English  V.  Waples,  13  Iowa,  57;  Syer  v.  Bundy,  9  La.  Ann.  540;  Jamison  v. 
Gjemenson,  10  Wis.  411. 

"Schultze  V.  Houfes,  96  111.  335. 

'Hunt  V.  Clark,  6  Dana  (Ky.),  56. 

« Hill  V.  McNiohol,  76  Me.  314;  Varick  v.  Briggs,  6  Paige  (N.  Y.),  323;  Sweet 
D.  Southcote,  3  Bro.  0.  C.  60;  Lowther  v.  Carlton,  3  Atk.  343. 


§  1358]  TITLE   BY   DEED.  1397 

would  be  very  much  hindered."  But  a  grantee  knowing  of 
an  unrecorded  deed  before  purchasing,  cannot  improve  his 
title  by  selling  to  an  innocent  person  and  then  repurchase, 
relying  upon  the  superior  title  of  the  intermediate  grantee." 
If  the  prior  deed  is  recorded  before  the  conveyance  by  the 
first  grantee  who  has  notice,  then  the  grantee  of  the  second 
conveyance  will  have  constructive  notice  which  binds  him.' 

§  1358.  Acquiring  Title  from  One  Who  Has  Notice 
OP  AN  Unrecorded  Mortgage. — A  purchaser  in  good  faith 
may  acquire  title  to  land  from  one  having  notice  of  an  un- 
recorded mortgage  or  deed,  provided  he  records  his  deed 
before  the  mortgage  or  deed  is  recorded.  Should  he  omit 
to  record  his  deed  until  the  mortgage  is  recorded,  he  will 
then  stand  in  the  same  position  as  Jiis  grantor.*  So  if  any 
number  of  conveyances  be  made  in  the  chain  of  title  de- 
rived from  the  second  innocent  grantee,  each  with  like 
notice  of  the  prior  unrecorded  mortgage  deed,  the  first 
grantee  will  still  hold  the  title,  although  all  the  deeds  ex- 
cept his  own  are  duly  recorded,  and  he  can  protect  his  title 
by  recording  his  deed.  If,  however,  any  one  of  the  second 
grantee's  successors  purchase  without  notice  of  the  first 
grantee's  prior  unrecorded  deed,  and  places  his  own  on 
record,  the  title  of  the  first  grantee  in  the  unrecorded  deed  is 
extinguished."  An  attaching  creditor  without  notice  of  an 
unrecorded  deed  will  hold  the  property,  though  his  debtor 
had  notice." 

'  Harrison  v.  Forth,  Pres.  Ch.  51;  Pierce  v.  Faunce,  47  Me.  507;  Brackett  v. 
Ridlon,  54  Me.  436;  Boynton  v.  Rees,  8  Pick.  (Mass.)  339;  Flynt  o.  Arnold,  3 
Met.  (Mass.)  619;  Bell  v.  Twilight,  18  N.  H.  159;  Harrington  v.  Allen,  48  Miss. 
493;  Chance  v.  McWhorter,  36  6a.  315. 

» Clark  V.  McNeal,  114  N.  Y.  287. 

^Baylis  «.  Young,  51  111.  127;  Flynt  v.  Arnold,  2  Met.  (Mass.)  619;  Hag- 
thorp  V.  Hook,  1  Gill  &  J.  (Md.)  270.  See,  also.  Cox  ®.  Wayne,  36  W.  Va. 
807. 

*  Harrington  v.  Allen,  48  Miss.  492;  Westbrook  v.  Gleason,  79  N.  Y.  33; 
Fort »  Burch,  5  Denio  (N.  Y.),  187;  Decker  v.  Boice,  88  N.  Y.  215;  Doherty 
V.  Stimmel,  40  Ohio  St.  294;  Merlins  v.  Jolifife,  Amb.  811,  313;  M'Queen  v. 
Farquhar,  11  Ves.  467,  478;  Jackson  v.  Van  Valkenburgh,  8  Cow.  (]Sr.Y.)260; 
Stroud  V.  Lockhart,  4  Dall.  (Pa.)  153. 

«  Hill  V.  McNichol,  76  Me.  314;  Flynt  v.  Arnold,  3  Met.  (Mass.)  619. 

« Coffin  ».  Ray,  1  Met.  (Mass.)  213. 
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§  1359.  Judgment  Creditors. — Whether  a  lien  of  an  un- 
recorded mortgage  at  the  date  of  the  judgment,  but  recorded 
before  the  sale  upon  execution  on  the  judgment,  is  prior  to 
the  lien  of  the  judgment,  and  the  purchaser  buys  with  con- 
structive notice  of  the  mortgage,  is  a  question  which  must 
be  settled  by  the  construction  of  the  recording  statutes  not 
altogether  alike  but  somewhat  similar;  and  the  conflict  of 
authorities  is  more  visionary  than  real.  Undoubtedly  the 
correct  doctrine  is  that  the  judgment  creditor  will  take 
the  propert}'  of  his  debtor,  stripped  of  all  demands  and  in- 
terests of  others,  which  must  be  evidenced  by  written  in- 
struments required  by  law  to  be  recorded,  and  of  which  he 
has  had  no  notice  before  judgment:  provided  the  property 
be  such  as  is  subject  to  the  lien  of  the  judgment.'  In  all 
other  cases  the  creditor  remains,  as  at  common  law,  a  mere 
volunteer,  taking  only  the  actual  interest  of  his  debtor, 
and  liable  to  be  defeated  by  anything  that  would  divest 
the  debtor  himself  of  the  property; "  this  is  the  correct 
doctrine  and  makes  clear  the  great  conflict  of  the  decis- 
ions.' 

In  Ohio  a  judgment  creditor  is  not  a  purchaser,  nor  is  he 
in  any  way  entitled  to  the  privileges  of  that  position;'  and 
the  statute  does  not  provide  expressly  for  the  protection 
of  the  judgment  creditor,  but  an  unrecorded  mortgage  is 

"  Martin  v.  Dryden,  1  GUm.  (111.)  187;  Cook  v.  Hall,  1  Gilm.  (111.)  575;  Mis- 
sissippi Valley  Co.  c.  Kailroad  Co.,  58  Miss.  846,  853;  McFadden  v.  Worthing, 
ton,  45  111.  362;  Humphreys  v.  Merrill,  52  Miss.  92;  Loughridge  v.  Bowland, 
52  Miss.  546.  See,  also,  McNitt  ».  Turner,  16  Wall.  (U.  S.)  352;  Hoag  ». 
Sayre,  88  N.  J.  Eq.  552 ;  Sharp  «.  Shea,  33  N.  J.  Bq.  65;  Uhler  «.  Hutchinson, 
23  Pa.  St.  110;  Barker  «.  Bell,  37  Ala.  354;  Moore  «.  Watson,  1  Root  (Conn.), 
388;  Westervelt  v.  Voorhis,  42  N.  J.  Eq.  179;  Moore  v.  Davey,  1  N.  Hex.  303; 
Ludlow  v.  Railroad  Co.,  1  Flip.  C.  C.  25;  Hawkins  ».  Files,  51  Ark.  417; 
Ringo  ®.  Wing,  49  Ark.  457;  Dodd  ».  Parker,  40  Ark.  536;  Duke  ».  Clark,  58 
Miss.  465. 

'Holdenc.  Garrett,  33  Kans.  98,  107;  Vaughn  «.  Schmalsle,  10  Mont.  186; 
Davis  V.  Ownaby,  14  Mo.  170;  Black  v.  Long,  60  Mo.  181;  Jackson  ».  Dubois, 
4  Johns.  (N.  Y.)  216;  Pixley  i>.  Huggins,  15  Cal.  137;  Righter  ii.  Forrester,  1 
Bush.  (Ky.)  278;  Morton  v.  Robards,  4  Dana  (Ky.),  258 ;  Orth  v.  Jennings,  8 
Blackf.  (Ind.)  420;  Greenleaf  v.  Bdes,  3  Minn.  364;  Duncan  v.  Miller,  64  lowa^ 
333;  Bvans  «.  McGlasson,  18  Iowa,  150. 

'Mississippi  Valley  Co.  ■».  Railroad  Co.,  58  Miss.  846,  853;  Duke  v.  Clarke, 
88  Miss.  465;  Rorer  on  Jud.  Sales,  sects.  707,  708. 

^  Tousley  s.  Tousley,  5  Ohio  St.  78. 
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the  inferior  lien'  which  is  in  conflict  with  those  cases  that 
accept  the  common  law  doctrine. 

One  class  of  decisions  are  under  acts  that  do  not  provide 
for  judgment  creditors;  tlie  other  acts  expressly  name 
creditors.  At  common  law  the  execution  purchaser  was 
regarded  as  a  volunteer,  who  acquired  nothing  more  than 
the  interest  of  the  debtor,  and  was  liable  to  be  defeated  by 
any  one  who  could  show  a  legal  or  equitable  right  superior 
to  that  of  the  debtor;  nor  did  it  matter  if  that  right  was 
unknown  to  all  the  world,  provided  only  it  was  available 
against  the  debtor.  If  available  against  him,  it  was  equally 
so  against  his  creditors  and  assignees  at  law.  But  another 
phase  is  put  upon  the  question  whenever  an  instrument 
which  the  registry  laws  require  to  be  recorded  has  been 
made  by  the  grantor  having  a  beneficial  interest  in  the 
property  conveyed  which  is  vendible  under  execution,  and 
such  instrument  remains  unrecorded;  then  a  judgment 
creditor  who  has  no  actual  notice  of  it,  nor  anything  to 
put  him  on  inquiry,  may  subject  the  interest  of  the  grantor 
exactly  as  if  he  had  made  no  such  instrument,  and  the 
purchaser  at  the  execution  sale  will  obtain  a  title  superior 
to  the  right  of  those  who  claim,  by,  through,  or  under  the 
unrecorded  instrument. 

§  1360.  Secret  Lien  ok  Trust. — A  person  who  acquires 
a  legal  title  with  notice  that  the  equitable  title  is  in  some 
other  party  than  the  grantor  will  be  deemed  to  hold  the 
legal  title  for  the  benefit  of  the  equitable  owner."  But  if 
the  grantee  be  without  notice  of  the  secret  lien  or  equity, 
he  is  not  liable  to  be  affected  by  such  equitable  interest; ' 
otherwise  if  he  takes  with  notice,  for  then  he  receives  the 
title  subject  to  such  secret  lien." 

Secret  liens  cannot  prevail  over  a  legal  title  when  the 
grantee  is  a  bona  fide  purchaser.  So  where  a  husband  re- 
ceives money  from  his  wife  to  invest  in  certain  lands  for 

'White  V.  Denman,  16  Ohio,  60;  Bloom  v.  Noggle,  4  Ohio  St.  45;  Van 
Thorniley  v.  Peters,  26  Ohio  St.  471. 

"  Gale  ».  Morris,  29  N.  J.  Eq.  222. 

'Bigley  v.  Jones,  114  Pa.  St.  510. 

*Harwood«.  Pearson,  122  Mass.  425;  Saunders  v.  Dehew,  2  Vern.  271;  Jack- 
son V.  Blackwood,  4  McArthur  (D.  C),  188. 
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her  benefit,  purchases  lands  in  his  own  name  and  mort- 
gages the  same  to  secure  debts  contracted  prior  to  the  pur- 
chase, in  the  absence  of  any  notice  of  the  wife's  claim  by 
the  mortgagee,  she  is  not  entitled  by  any  equity  to  have  the 
sura  advanced  by  her  allowed  to  her  from  the  proceeds  of 
the  mortgaged  premises. '  And  so  a  husband  cannot  con- 
vey his  land  to  his  wife  and  divest  it  of  a  lien  existing  at 
the  time  of  the  conveyance,  on  the  ground  that  he  held  the 
title  in  trust  for  her.'  All  such  conveyances  are  held  to  be 
in  fraud  of  creditors  who  may  show  that  no  such  lien  ex- 
isted. And  purchasers  will  take  title  free  from  all  secret 
equitable  liens.' 

§  1361.  Implied  Notice. —  Implied  notice  may  be  called 
actual  notice  in  the  second  degree.  It  imputes  notice  to  a 
party  because  he  is  shown  to  be  conscious  of  having  the 
means,  of  knowledge,  though  he  does  not  use  them.  In  other 
words,  where  he  chooses  to  remain  voluntarily  ignorant  of 
the  fact,  or  is  grossly  negligent  in  not  following  the  inquiry 
which  the  known  facts  present,  he  has  implied  notice. 

Notice  by  implication  differs  from  constructive  notice 
with  respect  to  the  character  of  the  inference  upon  which 
it  rests.  Constructive  notice  being  the  creature  of  posi- 
tive law,  but  resting  upon  strictly  legal  inferences,  while 
implied  notice  arises  from  inference  of  facts.*  So,  when  an 
agent  acquires  a  knowledge  of  any  matter  or  instrument 
affecting  land  in  which  his  principal  is  interested,  the  law 
imputes  his  knowledge  to  his  principal.' 

§  1362.  Agent  and  Principal  —  English  Eule.  —  Lord 
Chancellor  Hardwick  assumed,  as  unquestioned  law,  that 

*  Hall  V.  Hall.  89  Ky.  514.  See,  also,  Meade  v.  Stairs,  88  Ky.  86;  Darnaby 
V.  Darnaby,  14  Bush  (Ky.),485. 

*  Lehman  v.  Hawks,  121  Ind.  541. 

'  Atkinson  v.  Greaves,  70  Miss.  42;  Schumpert  v.  Dillard,  55  Miss.  348; 
Doremus  v.  Doremus,  66  Hun  (N.  T.)  Ill;  Muir  v.  Jones,  33  Oreg.  332.  See, 
also,  Hamilton  v.  Williford,  90  Ga.  310 ;  Arnold  «.  Barnett,  90  Ga.  334;  Berton 
V.  Anderson,  56  Ark.  470;  Lewis  v.  Henderson,  23  Oreg.  548;  'Wellss.  Nefl, 

14  Oreg.  66. 

*  Wade  on  Notice  (3d  Ed.),  sect.  5. 

« Donald  v.  Beals,  57  Gal.  399;  Hovey  v.  Blanchard,  13  N.  H.  145;  Yerger  v. 
Barz,  56  Iowa,  77;  Walker  v.  Schreiber,  47  Iowa,  539;  Williamson  v.  Brown, 

15  N.  Y.  354,  359. 
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notice  to  the  agent,  in  order  to  bind  the  principal  by  con- 
structive notice,  should  be  in  the  same  transaction.  "  This 
rule  ought  to  be  adhered  to;  otherwise,  it  would  make 
purchasers'  and  mortgagees'  titles  depend  altogether  on 
the  memory  of  their  counsellors  and  agents,  and  oblige 
them  to  apply  to  persons  of  less  eminence,  as  counsel,  as 
not  being  so  likely  to  have  notice  of  former  transactions."  ' 

Lord  Chancellor  Plunket  adverted  to  the  rule  as  to  the 
necessity  of  notice  in  the  same  case,  and  stated  if  it  vp-ere 
notice  acquired  in  the  same  transaction,  necessarily  the 
principal  was  to  be  charged  witli  the  knowledge  of  the 
agent ;  but  if  it  were  notice  received  by  him  in  another 
transaction,  then  such  notice  was  not  to  affect  the  principal 
unless  he  actually  had  the  knowledge  at  the  time  of  the 
second  transaction." 

Lord  Langdale,  master  of  the  rolls,  held  that  where  one 
transaction  is  closely  followed  by  and  connected  with  an- 
other, or  where  it  is  clear  that  a  previous  transaction  was 
present  to  the  mind  of  the  solicitor  when  engaged  in  an- 
other transaction,  there  is  no  ground  for  a  distinction  by 
which  the  rule  that  notice  to  the  solicitor  is  notice  to  the 
client  should  be  restricted  to  the  same  transaction. ° 

Lord  Chancellor  Eldon  said  that  he  would  be  unwilling 
to  go  so  far  as  to  say  that  if  an  attorney  has  notice  of  a 
transaction  in  the  morning,  he  shall  be  held  in  a  court  of 
equity  to  have  forgotten  it  in  the  evening;  that  it  must,  in 
all  cases,  depend  upon  the  circumstances. ' 

§  1363.  The  Accepted  Doctrine  in  England  and  in 
THE  United  States. — The  modification  of  the  old  English 
rule  is  recognized  in  late  cases.  Justice  Bradley  states  that 
the  doctrine  in  England  seems  to  be  established  that,  if  the 
agent,  at  the  time  of  effecting  a  purchase,  has  knowledge 
of  any  prior  lien,  trust  or  fraud  affecting  the  property,  no 

'Warrick  v.  Warrick,  3  Atk.  291,  294. 

'  Nixon  V.  Hamilton,  2  Dru.  &  Wal.  (Ir.  Ch.)  364.  See,  also.  Dresser  v.  Nor- 
wood, 17  C.  B.  (N.  S.)  466. 

*  Hargreaves  v.  Rothwell,  1  Keen.  154. 

*Mountford  v.  Scott,  1  Turn.  &  R.  274.     See,  also,  RoUand  v.  Hart,   L.  R., 
6  Ch.  App.  678;  Boursot  v.  Savage,  L.  R.,  3  Eq.  134,  143;  Kennedy  v.  Green, 
3  Myl.  &  K.  699,  719;  Bradley  v.  Riches,  L.  R.,  9  Ch,  D.  189. 
176 
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matter  when  he  acquired  it,  his  principal  is  affected  thereby. 
If  he  acquires  the  knowledge  when  he  effects  the  purchase, 
no  question  can  arise  as  to  his  having  it  at  that  time.  If 
he  acquired  it  previous  to  the  purchase,  the  presumption 
that  he  still  retains  it  and  has  it  present  to  his  mind  will 
depend  upon  the  facts  and  other  circumstances.  Clear  and 
satisfactory  that  it  was  so  present  seems  to  be  the  only  re- 
striction required  by  the  English  rule  as  now  understood, 
and  the  rule  as  now  settled  by  the  English  court  is  the  true 
one,  and  is  deduced  from  the  best  consideration  of  the  rea- 
sons on  which  it  is  founded.' 

§  1364.  Agent's  Knowledge. — In  order  to  bind  the  prin- 
cipal with  an  agent's  knowledge,  the  agency  must  be  shown; 
this  is  the  first  essential."  And  then  the  notice  which  binds, 
is  knowledge  obtained  by  the  agent  in  the  particular  trans- 
action, or  which,  if  previously  acquired,  is  still  in  the  agent's 
mind  at  the  time  of  his  agency. °  Hence,  if  an  agent,  before 
the  beginning  of  his  agency  receives  notice  of  an  unrecorded 
lien  on  real  estate,  of  which  his  principal  afterwards  be- 
comes the  purchaser,  such  notice  of  the  agent  will  not  be 
imputed  to  the  principal  unless  there  be  very  strong  evi- 
dence that,  at  the  time  of  the  purchase,  the  agent  remem- 
bered the  fact  that  he  had  received  such  notice.'  Therefore, 
the  rule  is  now  adopted,  that  a  principal  is  only  chargeable 
with  notice  communicated  to  or  knowledge  acquired  by  his 
agent  in  another  transaction  at  another  time,  and  when  he 
was  acting  for  another  principal,  when  clear  proof  is  made 
that  the  knowledge  or  notice  was  present  in  the  mind  of 
the  agent  at  the  time  of  the  transaction  in  question.  There- 
fore, the  simple  fact  that  an  attorney  who  has  taken  a 
mortgage  for  his  client  and  placed  it  on  record,  had  pre- 
viously taken  for  another  client  a  mortgage  on  the  premises 
which  was  not  recorded  does  not  charge  the  junior  mort- 
gagee with  knowledge  of  the  existence  of  the  prior  mort- 
gage; in  order  to  charge  the  principal,  it  must  be  made  to 

'  The  Distilled  Spirits,  11  Wall.  (U.  S.)  356. 
'  Caughman  v.  Smith,  38  S.  Car.  605. 
'  Yerger  v.  Barz,  56  Iowa,  77, 
■'Morrison  v.  Buusemer,  32  Gratt.  (Va.)  335. 
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appear  clearly  that  the  attorney  at  the  time  of  the  execu- 
tion and  delivery  of  the  second  mortgage  had  in  mind  the 
existence  of  the  prior  one,  and  not  only  this,  but  also  that 
he  knew  it  was  still  an  existing  and  valid  lien.' 

The  knowledge  of  an  agent  can  be  charged  to  the  prin- 
cipal only  when  clear  proof  is  made  that  the  knowledge  was 
present  in  the  agent's  mind  at  the  time  of  the  transactiou 
which  is  the  subject  of  consideration.'  Knowledge  com- 
municated to  a  grantee  by  his  attorney,  that  there  is  an 
unrecorded  mortgage  on  the  property,  is  a  sufficient  notice 
to  the  principal."  But  the  mere  rumor  that  the  owner  is 
negotiating  a  loan  is  not  a  sufficient  notice  to  charge  a 
a  trustee  and  cestui  que  trust  with  notice.*  But  a  pur- 
chaser knowing  that  the  recorder  had  made  a  mistake  in 
the  description  of  land  in  recording  the  mortgage  is  charged 
with  notice,  and  takes  the  land  subject  to  the  mortgage.' 

§  1365.  Kind  of  Knovtledge  Necessary.  —  The  notice 
of  the  agent  must  be  of  that  kind  which  is  pertinent  to  the 
transaction,  and  of  something  which  the  agent  is  in  duty 
bound  to  communicate  to  his  principal.  °  If  the  agent  is  acting 
in  a  ministerial  capacity,  his  principal  is  not  bound.  Thus, 
a  mortgagor  to  whom  a  mortgage  is  intrusted  for  record 
is  not  the  agent  of  the  mortgagee,  so  as  to  affect  the  latter 
with  notice  of  the  former's  knowledge  of  an  incumbrance.'' 

The  knowledge  on  the  part  of  an  attorney  who  makes 
out  a  writ  of  attachment  does  not  affect  his  principal.  But 
notice  to  the  officer  of  the  existence  of  an  unrecorded  mort- 
gage upon  the  property,  who  levies  an  attachment,  is  notice 
to  the  creditor  who  has  the  writ  issued  and  the  levy  made.' 

§  1366.  Agent  of  Two  Principals  in  Two  Separate 
Transactions. — When  an  agent  of  two  principals,  in  two 

•  Constant  v.  University,  111  N.  Y.  604. 
=  Slattei7«.  Schwannecke,  118  N.  Y.  543. 
'Bunlier  «.  Gordon,  81  Me.  66. 
••  Connell  «.  Connell,  33  W.  Va.  319. 

» Shoemake  «.  Smith,  80  Iowa,  655.     8ee,  also,  Jones  v.  Bamford,  21  Iowa, 
219;  Sowler  v.  Day,  58  Iowa,  253. 
«  Wyllie  ».  Pollen,  33  L.  J.  (N.  S.)  ch.  782. 

'  Anketel  v.  Converse,  17  Ohio  St.  11;  Hoppock  v.  Johnson,  14  Wis.  303 
e  Tucker  b.  Tilton,  55  N.  H.  233. 
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separate  transactions,  acts  for  both  of.  them,  his  duties  are 
conflicting,  and  the  question  arises,  can  such  a  position  bind 
either  principal  ?  In  such  case,  where  an  agent  owes  con- 
flicting duties,  the  security  which  is  taken  or  the  act  which 
is  performed  by  the  agent  may  be  repudiated  by  his  prin- 
cipal when  he  becomes  aware  of  the  position  occupied  by 
such  agent.' 

But  when  both  parties  have  employed  the  same  agent, 
the  knowledge  of  the  agent  is  to  be  imputed  to  both  of  his 
principals.  If,  with  a  full  knowledge  of  the  facts  that 
his  own  agent  is  the  agent  of  the  other,  each  principal 
retains  him  in  his  employment,  then  his  notice  is  the 
notice  of  both  of  his  principals;  for  each  then  notes  the 
position  which  the  agent  has  with  regard  to  the  other, 
and  each  takes  the  risk  of  having  imputed  to  him  what- 
ever knowledge  the  agent  may  have  on  the  subject." 

§  1367.  Fraud  of  Agent.  —  The  act  of  the  agent,  in 
order  to  impute  notice,  must  be  in  the  scope  of  his  busi- 
ness. So,  when  an  agent  is  guilty  of  fraud,  and  the  fraud 
is  concealed  in  order  to  carry  out  the  unlawful  transac- 
tion, the  principal  is  not  chargeable  with  notice.  °  And  if 
the  agent  acts  as  a  party  to  an  independent  fraud  on  his 
principal,  it  is  not  chargeable  to  his  principal  as  an  act 
done  by  his  agent." 

Whenever  the  agent  is  "  the  contriver,  the  actor,  and 
the  gainer  of  the  transaction, "  his  principal  is  not  charged 
with  notice.*    So,  when  an  agent  of   two  principals  exe- 

'  Story  on  Agency,  sect.  310. 

'  Le  Neve  v.  Le  Neve,  Amb.  43(j;  Toulrain  v.  Steere,  3  Meriv.  310;  Constant 
■».  University,  111  N.  T.  604,  615.  See,  also,  Nixon  v.  Hamilton,  2  Drury  & 
Walsh,  364;  Losey  ».  Simpson,  3  Stockt.  (N.  J.)  346;  Astor  «.  Wells,  4  Wheat. 
<U.  S.)  466;  Fuller  v.  Benett,  3  Hare,  403;  Hargreaves  ii.  Rothwell,  1  Keen, 
154;  Jamison  v.  Gjemenson,  10  Wis.  411. 

3 Cave  1).  Cave,  L.  R.  15  Ch.  D.  639;  Kennedy  ».  Green,  3  Myl.  &  K.  699; 
Fulton  Bank  v.  Canal  Co.,  4  Paige  (N.  Y.),  137;  In  re  European  Bank,  L.  R.  5 
Ch.  App.  358;  Rolland  v.  Hart,  L.  R.  6  Ch.  App.  678,  683;  Atterbury  «.  Wallis, 
8  De  G.  M.  &  G.  454,  466. 

^Cave  V.  Cave,  L.  R.  15  Ch.  D.  639;  Espin  v.  Pemberton,  3  De  G.  &  J.  547; 
Thompson  v.  Cartwriglit,  33  Beav.  178;  Hewitt  v.  Loosemore,  9  Hare,  449, 
455;  Sharpe  v.  Foy,  L.  R.  4  Ch.  App.  35. 

'Kennedy  v.  Green,  3  Myl.  &  K  699. 
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cutes  a  mortgage  to  one  of  them  which  is  not  recorded, 
and  then  executes  a  mortgage  on  the  same  land  to  the 
other,  which  is  recorded,  the  latter  mortgage  will  take 
priority,  because  the  last  principal  was  not  charged  with 
notice.' 

§  1368.  Agents  of  Coeporations.— The  principal  is 
deemed  to  have  notice  of  whatever  is  communicated  to 
his  agent  while  acting  as  such  in  a  transaction  to  which 
the  communication  relates. 

So  notice  to  a  bank  director  or  knowledge  obtained  by 
him  while  not  engaged  officially  in  the  business  of  the 
bank  is  inoperative  as  notice  to  the  bank."  And  so,  when 
a  director  makes  a  mortgage  to  his  company  as  a  third 
person,  on  his  own  behalf,  acting  for  himself,  the  corpora- 
tion is  not  chargeable  with  constructive  notice  of  a  prior 
conveyance  of  the  land  by  the  mortgagor. ' 

Where  an  agency  is  in  its  nature  continuous  and  made 
up  of  a  long  series  of  transactions  of  the  same  general 
character,  the  knowledge  acquired  by  the  agent  in  one  or 
more  of  the  transactions  is  to  be  charged  as  the  knowl- 
edge of  the  principal,  and  will  affect  him  in  other  trans- 
actions in  which  the  agent,  as  such,  is  engaged,  and  in 
which  the  knowledge  is  material.*  And  it  is  not  neces- 
sary, in  all  cases,  that  the  notice  shall  be  giv^en  to  the 
principal  in  the  identical  transaction ;  so  notice  to  an  agent 
of  a  bank  interested  in  the  management  of  its  business 
is  notice  to  the  corporation  in  transactions  conducted  by 
such  agent,  acting  for  the  corporation  in  the  scope  of  his 
authority,  whether  the  knowledge  of  the  agent  was  ac- 
quired in  the  course  of  a  particular  dealing  or  on  some  prior 
occasion. ' 

'  Hope  Fire  Ins.  Co.  v.  Cambrelling,  1  Hun  (N.  Y.),  493.  See,  also,  Anketel 
V.  Converse,  17  Ohio  St.  11;  Hoppock  ».  Johnson,  14  Wis.  303;  McCormick  v. 
Wheeler,  36  111.  114;  Rolland  v.  Hart,  L.  R.  6  Ch.  App.  678,  683;  Winchester 
V.  Railroad  Co.,  4  Md.  231;  Kennedy  v.  Green,  3  Myl  &  K.  699. 

i'Bank  V.  Davis,  3  Hill  (K.  Y.),  451. 

»La  Farge  Fire  Ins.  Co.  v.  Bell,  23  Barb.  (N.  Y.)  54,  61. 

^Holden  ».  Bank,  73  N.  Y.  386.  See,  also,  Brotherton  v.  Hatt,  3  Vern. 
574;  Hargreaves  v.  Rothwell,  1  Keen,  154;  Winter  v.  Anson,  1  Sim.  &  St.  434. 

'  Cragie  v.  Hadley,  99  N.  Y.  131.  See,  also,  Welsh  v.  Bank,  73  N.  Y.  434  ^ 
Atlantic  State  Bank  v.  Savery,  83  N.  Y.  391. 
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§  1369.  Officers  Selling  Incumbered  Land  to  Their 
Corporations. — When  the  officers  of  a  corporation  are  act- 
ing for  themselves,  and  not  for  the  corporation,  and  their 
interest  is  adverse  to  that  of  the  corporation,  the  knowl- 
edge of  the  officers  of  an  unrecorded  mortgage  on  property 
taken  by  the  corporation  from  the  officers  is  not  chargeable 
to  the  corporation.'  Knowledge  of  officers  of  a  corporation 
of  a  prior  unrecorded  deed  of  trust  or  other  instrument, 
acquired  while  acting  for  themselves,  in  making  a  convey- 
ance of  the  land  from  themselves  to  the  corporation,  will 
not  be  regarded  as  the  knowledge  of  the  corporation.  Thus, 
though  the  officers  are  the  president  and  the  secretary  of 
the  company  who  make  the  conveyance  to  the  corporation, 
yet  their  knowledge  of  an  unrecorded  deed  cannot  be 
chargeable  to  the  corporation." 


Article  4. 
Construction  and  Effect. 

%  1370.  Component  Parts.  §  1376.  Reference  to  Maps  and  Plata. 

§  1371.  Form  of  Deeds.  §  1377.  Rule  of  Interpretation. 

§  1373.  Description.  §  1378.  Ambiguity. 

§  1373.  Sufficient  Description.  §  1379.  Description  in  Joint  Estates. 

§  1374.  Specific  Description  Will  Con-  §  1380.  Parol  Evidence. 

trol.  §  1381.  Construction  and  Eflect. 

§  1375.  Reference    to    Other    Instru-  §  1383.  Qualification  of  tlie  Grant. 

ments.  §  1383.  Habendum. 

§  1370.  Component  Parts. — The  component  parts  of  a 
deed  are  the  names  of  the  parties,  the  consideration  for 
which  the  land  was  sold,  the  description  of  the  subject 
granted,  the  quantity  of  interest  conveyed,  and  lastly  the 
conditions,  reservations,  and  covenants,  if  any  there  be.' 
The  old  writers  divided  a  deed  into  the  premises,  haben- 

'  Innerarity  ».  Bank,  139  Mass.  333;  Fairfield  Savings  Banls  v.  Chase,  73  Me. 
326;  Wicliersham  v.  Chicago  Zinc  Co.,  18  Kans.  481;  Savings  Asso.  v.  Print- 
ing Co. ,  35  Mo.  App.  643.  See,  also,  Drand  v.  Roher  Manuf .  Co. ,  9  Mo.  App. 
249;  Cornet «.  Bartelsmann,  61  Mo.  118;  Vest  ®.  Mitchie,  31  Gratt.  (Va.)  149. 

'  Johnston  v.  Shortridge,  93  Mo.  237. 

34  Kent's  Com.  460. 
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dum,    tenendum,    reddendum,    or  reservation,    condition, 
warranty,  covenants,  and  conclusion.' 

The  premises  embrace  the  statement  of  the  parties,  the 
consideration,  recitals  inserted  for  explanations,  description 
of  the  property  granted,  with  the  intended  exceptions. 
The  habendum  begins  at  the  words  "to  have  and  to  hold," 
and  limits  and  defines  the  estate  which  the  grantee  is  to 
have.  The  reddendum,  which  is  used  to  reserve  something 
to  the  grantor,  the  conditions,  warranty,  and  covenants 
are  explained  elsewhere;  the  conclusion,  which  mentions 
the  execution,  and  date.  The  premises  is  the  only  essen- 
tial part  of  a  deed  for  the  conveyance  of  an  estate.'  The 
premises  is  all  that  part  of  a  deed  which  precedes  the 
habendum  clause. 

§  1371.  Form  of  Deeds. — Deeds  known  to  the  law  are  of 
two  kinds:  Deeds  of  indenture,  and  deeds-poll.  Deeds  of  in- 
denture were  anciently  written  on  the  same  parchment  or 
paper  as  many  times  as  there  were  parties  to  the  instrument, 
the  word  chirographum  being  written  between,  and  the 
several  copies  cut  apart  in  a  zigzag  or  notched  line,  thus 
giving  the  name,  part  of  the  word  chirographum  being  on 
either  side  of  it;  and  each  party  kept  a  copy.  Later  the 
practice  arose  to  cut  the  top  or  side  of  each  deed  in  a  wav- 
ing or  notched  line.  Formerly,  it  was  customary  for  each 
party  to  execute  only  one  and  a  different  part,  and  the 
grantor's  part  was  called  the  original,  and  the  grantee's  the 
counterpart.  Then  it  became  usual  for  both  parties  to  exe- 
cute each  part.'  The  word  indenture  is  no  longer  used  in 
its  original  sense. 

A  deed-poll,  or  single  deed,  is  one  made  by  a  single  party, 
edges  of  which  are  polled,  or  shaved  even,  in  distinction 
from  an  indenture,  the  sides  of  which  are  indented,  and  is 
executed  by  more  than  one  party.' 

Deeds  poll  were  written  in  the  first  person,  while  deeds 
of  indenture  were  written  in  the  third  pei'son.  But  this 
distinction  is  of  little  practical  value.     The  only  difference 

■  Co.  Litt.  6a,  7a;  Shep.  Touch.  74. 
s  Co.  Litt.  6a,  7a;  Staton  v.  Mullis,  83  Car.  623. 
8 1  Reeve's  Hist.  Eng.  Law,  89;  3  Bl.  Com.  895. 
<2B1.  Com.  396. 
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is  this:  Covenant  will  not  lie  against  a  grantee  in  a  deed- 
poll  for  the  non-performance  of  anything  therein  stipulated 
to  be  done  by  him,  as  his  agreement  is  not  under  seal,  so 
the  action  must  be  assumpsit. ' 

The  Saxons  observed  no  set  form  in  their  deeds,  but 
wrote  clear  and  decisive  language  with  brevity,  yet  giving 
all  necessary  information  and  certainty.  This  brevity  was 
lost  in  the  cumbei'ous  forms  and  precedents  of  the  English 
system  of  conveyancing.' 

The  essential  parts  of  a  conveyance  of  land  in  fee  are 
very  brief,  and  require  but  a  few  words.  Lord  Coke  said 
that  if  a  deed  of  feoffment  be  without  premises,  habendum, 
tenendum,  reddendum,  clause  of  warranty  and  so  on,  it  is 
still  a  good  deed,  if  it  gives  lands  to  another,  and  to  his 
heirs,  without  saying  more,  provided  it  be  sealed  and 
delivered,  and  be  accompanied  with  livery. '  In  England  a 
statute'  provides  a  short  form  of  deed  and  also  of  a  lease." 
In  the  United  States  a  short  form  of  deed  has  been  estab- 
lished by  statute  and  a  conveyance  is  completed  by  delivery 
without  necessity  of  livery  of  seisin,  or  reference  to  the 
statute  of  uses.  The  form  commonly  used  was  bargain 
and  sale.  And  a  simple  deed  of  conveyance,  without  any 
particular  form,  and  without  livery  of  seisin,  is  effectual, 
provided  the  intention  is  clearly  declared."  But  deeds 
operating  by  way  of  raising  a  use,  under  the  statute  of 
uses,  are  valid.'  But  the  rule  adopted  by  conveyancers 
both  in  England  and  in  the  United  States  is,  that  it  is  not 
advisable  to  depart  from  the  formal  and  orderly  parts  of  a 
deed,  which  have  been  well  considered  and  settled  by 
judicial  construction  or  given  by  statute. 

§  1372.  Description.  —  The  description  of  the  property 
should  be  clear  and  full,  leaving  nothing  to  be  supplied. 

'Hindsdale  v.  Humphrey,  15  Conn.   431;  Johnson  v.  TilLasaj,  45  Vt.  419; 
Goodwin  V.  Gilbert,  9  Mass.  510;  Maule  v.  Weaver,  7  Pa.  St,  329. 
'^  Kent's  Com.  460. 
3  Co.  Litt.  7a. 
«8&9Vict.  ch.  119. 
»8&9  Vict.  ch.  184. 
'Durante.  Ritchie,  4  Mason,  C.  0.  57. 
'  French  ».  French,  3  N.  H.  239. 
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But  any  description  of  lands,  however  general  and  indefinite, 
which  can  be  explained  without  contradicting  the  writing 
by  parol  evidence  is  sufficient;'  but  a  full  written  descrip- 
tion cannot  be  contradicted  by  parol  evidence."  Where 
laud  is  described  by  a  general  name  or  designation,  the  deed 
is  not  necessarily  void  for  uncertainty;  because  it  is  com- 
petent to  show  by  extrinsic  evidence  what  particular  lands 
are  embraced  by  the  general  description.'  In  Connecticut 
definite  information  must  be  given  sufficient  to  identify 
the  land.' 

Many  defective  descriptions  may  be  made  effectual  by 
parol  evidence  and  reformed.  But  when  a  description  is 
so  indefinite  that  the  estate  conveyed  cannot  be  identified, 
the  deed  is  void. ' 

But  it  is  a  general  rule  that  uncertainty  or  defects  in  the 
description  do  not  render  the  deed  void,  if  that  result  can 
be  avoided  by  construction;'  though  the  construction  must 
be  reasonable  and  consistent  with  common  sense.'  The 
deed  is  generally  in  the  language  of  the  grantor,  and  he  is 
in  fault  if  uncertainties  and  inconsistencies  arise,  and  if  the 
deed  cannot  be  construed  in  any  reasonable  manner,  then 

•Woods  V.  Sawin,  4  Gray  (Mass.),  322;  Vaughn  v.  Schmalsle,  10  Mont.  186; 
Ryerss  v.  Wheeler,  32  Wend.  (N.  T.)  148. 

2  Cole  V.  Lake  Co.,  54  N.  H.  278;  Hannum  v.  West  Chester,  70  Pa.  St.  472; 
Stevens  v.  Cooper,  1  Johns.  Ch.  (N.  Y.)  439. 

'Tucker  v.  Field,  51  Miss.  191;  McGuire  v.  Stevens,  42  Miss.  731;  Coogan 
V.  Burling  Mills,  124  Mass.  390. 

*De  Wolfe  v.  Sprague  Manuf.  Co.,  49  Conn.  282,  816;  Herman  v.  Deming, 
44  Conn.  124. 

5  Boyd  V.  Ellis,  11  Iowa,  97,  101;  Worthington  v.  Hylyer,  4  Mass.  196,  204; 
Cochran  v.  Utt,  42  Ind.  367;  Freed  v.  Brown,  41  Ark.  495;  Atkins  v.  Paul,  67 
Ga.  97;  Stead  v.  Grosfield,  67  Mich.  289;  Campbell  v.  Johnson,  44  Mo.  347; 
Boardman  v.  Reed,  6  Pet.  (U.  S.)  328;  Wofford  v.  McKinna,  23  Tex.  44;  Blow 
V.  Vaughn,  105  N.  Car.  198;  Coffey  v.  Hendricks,  66  Tex.  676;  Harrell  v. 
Butler,  92  N.  Car.  30;  Tryon  D.  Huntoon,  67  Cal.  325;  Shackelford  v.  Bailey, 
35  111.  891.     Compare  Brown  v.  Maury,  85  Tenn.  358. 

'Harvey  B.  Mitchell,  31  N.  H.  575;  Stones.  Stone,  116  Mass.  279;  Andrews 

V.  Murphy,  12  Ga.  431;  Bosworth  «.  Sturtevaut,  3  Cush.  (Mass.)  392;  Smith  v. 

'  Westall,  76  Tex.  509;  Mann  v.  State,  116  Ind.  383;  Coe  v.  Bitter,  86  Mo.  277; 

Prior  V.  Scott,  87  Mo.  308;  Abbott  ».  Abbott,  51  Me.  582;  Smith  ».  Greaves,  15 

Lea  (Tenn.),  459;  Charles  v.  Patch,  87  Mo.  450. 

•"Magoon  ».  Harris,  46  Vt.  271;  Lyman  v.  Arnold,  5  Mason,  C.  C.  198;  Re- 
demptorist «.  Wenig  (Md.),  39  At.  Rep.  667. 
177 
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it  may  be  construed  most  favorable  to  the  grantee. '  In  the 
construction  of  a  deed  but  httle  attention  is  paid  to  the 
punctuation  of  the  description." 

When  a  deed  contains  a  specific  description  of  the  land 
conveyed  by  metes  and  bounds,  and  a  general  description, 
and  the  second  description  is  intended  to  describe  generally 
what  had  been  described  by  metes  and  bounds,  if  the  metes 
and  bounds  do  not  include  the  land,  it  cannot  be  claimed 
under  the  general  description.'  And  false  recitals  will  not 
include  land  falsely  described.' 

§  13T3.  Sufficient  Description. — The  rule  with  refer- 
ence to  the  sufficiency  of  description  in  a  deed  is  that,  if  a 
surveyor  by  applying  the  rules  of  surveying  can  locate  the 
laud  the  description  is  sufficient;  and  the  deed  will  be  sus- 
tained if  it  is  possible  from  the  whole  description  to  ascer- 
tain and  identify  the  land  intended  to  be  conveyed.'  And 
where  there  is  a  palpable  omission  in  the  description  of  the 
deed  it  may  be  supplied  by  construction.  And  where  the 
other  terms  of  the  description  contained  in  the  conveyance 
of  land  are  not  sufficiently  certain  and  demonstrative,  the 
number  of  acres  is  an  essential  part  of  the  description  and 
may  be  resorted  to  in  aid  of  the  defective  part  of  the  de- 
scription." And  where  a  deed  contains  two  descriptions, 
one  applicable  to  the  land  to  which  the  grantor  had  title, 
and  the  other  to  the  land  which  he  did  not  own,  the  former 
will  be  taken  as  the  true  description,  and  the  latter  re-  . 
jected  as  false.'    The  quantity  of  land  will  not  alone  be  de- 

1  Sanborn  v.  Clough,  40  N.  H.  339;  Vance  v.  Fore,  34  Cal.  446;  Marshall  v. 
Niles,  8  Conn.  469;  Worthington  v.  Hylyer,  4  Mass.  196;  Carroll  ®.  Norwood, 
5  Har.  &  J.  (Md.)  155. 

« Bunn  «.  Wells,  94  N.  Car.  67;  Ewing  v.  Burnett,  11  Pet.  (U.  S.)  54;  Doe 
V.  Martin,  4  Term  R.  65. 

3  Prentice  v.  Railroad  Co.,  154  U.  S.  163. 

■•Bayi).  Posner  (Md.),  39  At.  Rep.  It. 

=  Campbell «.  Carruth,  32  Fla.  361. 

« Smiley  «.  Fries,  104  111.  416;  Pennington  i>.  Flock,  93  Ind.  378;  Dorr  «. 
School  District,  40  Ark.  337;  Andrews  v.  Murphy,  13  Ga.  431 ;  Enochs  v.  Mil. 
ler,  60  Miss.  19;  Burnett  b.  McCluey,  78  Mo.  676;  Bowen«.  Prout,  53  111.  354. 
See,  also,  Des  Jardins  v.  Boom  Co.,  95  Mich.  140;  Smith  v.  Nelson,  110  Mo. 
553;  Wilkinson  v.  Roper,  74  Ala.  140;  Walsh  o.  Ringer,  3  Ohio,  337. 

'  Bray  v.  Adams,  114  Mo.  486. 
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termined  by  the  legal  subdivision,  but  by  the  entire  descrip- 
tion as  indicating  the  £rue  intention  of  the  parties.' 

If  the  land  can  be  identified  by  the  description,  it  is  suf- 
ficient.' 

§  13 Y4.  Specific  Description  Will  Control. — It  is  a 
well-settled  principle  that  when  the  land  conveyed  is  de- 
scribed in  the  deed  by  clear  and  well-defined  metes  and 
bounds,  so  that  the  boundaries  thereof  can  be  thereby 
readily  determined,  such  description  shall  prevail  and  settle 
the  boundaries  of  the  land  over  any  general  words  of  de- 
scription that  may  have  been  used  in  the  deed,  tending  to 
enlarge  or  diminish  the  boundaries.'  Where  the  deed  con- 
veys one  estate  by  a  particular  description,  such  descrip- 
tion must  prevail  over  a  subsequent  general  reference  to  a 
prior  deed  made  for  another  purpose,  and  such  reference 
must  be  rejected.* 

In  case  of  doubt,  the  deed  will  be  construed  in  favor  of 
the  grantee;  this  being  the  rule,  there  is  no  reason  why  the 
grantee  shall  not  be  allowed  to  decide  whether  the  general 
or  specific  description  shaU  prevail.  And  so  it  is  held  that 
where  there  are  two  descriptions,  the  one  genei-al  and  the 
other  special,  and  they  do  not  agree,  the  grantee  may  rely 
on  the  description  which  is  most  beneficial  to  him.' 

Particular  or  special  descriptions  will  generally  control 
a  general  or  implied  description. « 

'  Bryan  v.  Wisner,  44  La.  Ann.  832. 

'Cox  ».  Hart,  145  U.  S.  376;  Davidson  ».  Arlidge,  88  N.  Car.  326;  Tarpen- 
niug  V.  Cannon,  28  Kans.  665;  Blake  v.  Doherty,  5  Wheat.  (U.  S.)  359;  Henry 
«.  Whitaker,  82  Tex.  5;  Soukup  v.  Investment  Co.,  84  Iowa,  448;  Allen  «. 
Sallinger,  108  N.  Car.  159;  Davis  o.  Hess,  103  Mo.  31;  Trentman  v.  Neil,  124 
Ind.  503;  Tierney  v.  Brown,  65  Miss.  563;  Morse  v.  Stockman,  73  Wis.  89; 
Porter  v.  Johnson,  81  Tex.  254;  Roth  v.  Qabbert  (Mo.),  37  S.  W.  Rep.  528; 
Deaver  v.  Jones,  114  N.  Car.  649. 

"  Cummings  v.  Black,  65  Vt.  76^  Spiller  «.  Scribner,  36  Vt.  245. 

*Cassidy  v.  Savings  Bank,  149  Mass.  325;  Johnson  Co.  v.  Wood,  8i  Mo.  489. 

'Winter  v.  White,  70  Md.  305;  Esty  e.  Baker,  50  Me.  331;  Melvin  ii.  Pro- 
prietors, 8  Met.  (Mass.)  27;  Casler  v.  Byers,  129  111.  657;  Sharp  v.  Thompson, 
100  111.  447.     Compare  Brandon  v.  Laddy,  67  Gal.  43. 

♦  Barney  v.  Miller,  18  Iowa,  466;  Howell  «.  Saule,  5  Mason,  C.  C.  410;  Smith 
V.  Strory,  14  Pick.  (Mass.)  1.88;  Winn  v.  Cabot,  18  Pick.  (Mass.)  553.  Com- 
pare Moran  v.  Somes,  154  Mass.  200. 
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§  1375.  Reference  to  Other  Instruments.  —  Land  is 
sufl&ciently  described  in  a  conveyance,  if  the  deed  refers 
for  identification  to  another  deed  specifically  mentioned 
therein  which  contains  an  accurate  description  of  the  prop- 
erty sold.' 

The  intention  of  the  parties  as  gathered  from  the  whole 
instrument  will  prevail;  and  in  case  of  a  general  descrip- 
tion followed  by  a  clause  summing  up  the  intention  of  the 
parties  as  to  the  premises,  it  has  a  controlling  effect  upon 
all  prior  phrases  in  the  description.' 

By  referring  to  other  deeds,  the  description  therein  be- 
comes in  effect  the  description  of  the  deed  making  the  ref- 
erence.' But  such  reference  cannot  exclude  a  parcel  of 
land  actually  described  in  the  subsequent  deed,  which  is 
not  found  in  the  former.*  The  deed  described  as  giving  the 
correct  description  becomes  a  part  of  the  conveyance  as 
much  so  as  if  the  description  was  copied  into  the  subse- 
quent deed." 

§  1376.  Eeference  to  Maps  and  Plats. — Eeferences 
to  maps  and  plats  may  be  sufficient  to  identify  land  sold. 
So  where  a  deed  conveys  lots  as  indicated  on  a  recorded 
plat,  the  plat  may  be  consulted  in  aid  of  the  description  of 
the  deed."  And  so  a  resort  may  be  had  to  the  United 
States   plat  and  field  notes  to  identify  land  granted  by 

'  Rupert  V.  Penner,  35  Nebr.  587;  Jackson  b.  DeLancey,  11  Johns.  (N.  Y.y 
365;  Wilson  v.  Boyce,  93  U.  S.  330;  Prettyman  v.  Walston,  34  111.  175;  Bird  v. 
Bird,  40  Me.  398;  Whitney  v.  Buchanan,  13  Cal.  536;  Dyne  v.  Kutley,  14  C.  B. 
132;  Campbell  v.  Morgan,  68  Hun  (N.  Y.),  490;  Oberand  v.  Menczar,  83  Tex. 
132. 

'Bunt  V.  Rogers,  137  Mass.  193;  Jones  t>.  Pashby,  63  Mich.  621;  Plummer  v. 
Gould,  92  Mich.  1;  Ously  ®.  Jones,  73  N.  Y.  621;  Barney  v.  Miller,  18  Iowa, 
460,  466,  467;  Bates  «.  Foster,  59  Me.  157;  Witt  v.  Railway  Co.,  38  Minn.  137, 
128. 

'McAfee  v.  Arline,  83  Ga.  645;  Rodriguez  v.  Hayes,  76  Tex.  325;  Miller  v. 
Land  Co.,  44  Kans.  354;  O'Herrin  v.  Brooks,  67  Miss.  266. 

^Caldwell  ».  Center,  80  Cal.  543;  Simmons  v.  Johnson,  14  Wis.  536. 

5 Makers.  Lazell,  83  Me.  562;  Frost  ».  CaUle  Co.,  81  Tex.  505;  Maier  v. 
Joslin,  46  Minn.  238;  Gresham  v.  Chambers,  80  Tex.  544;  Ambs  «.  Railroad 
Co.,  44  Minn.  366;  Wright «.  Lassiter,  71  Tex.  640;  Midgett  v.  Wharton,  102 
N.  Car.  14;  Dow  «.  Whitney,  147  Mass.  1;  Frick  i\  Fiscus,  164  Pa.  St.  623. 

«St.  Louis  V.  Railroad  Co.,  114  Mo.  13. 
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patent."  So  when  the  description  refers  to  lots  by  their 
numbers  and  to  the  block,  reference  to  the  plat  does 
not  make  the  deed  void  for  uncerbainty.'  And  an  invalid 
plat  may  be  used  to  ascertain  the  land  conveyed.' 

By  referring  to  maps  and  plats  for  the  description,  the 
maps  and  plats  become  in  effect  a  part  of  the  deed  of  con- 
veyance and  supply  the  description."  And  the  map 
referred  to  may  direct  to  a  prior  map  for  the  description. ' 
Maps  and  plats  thus  referred  to  become  as  much  a  part  of 
the  subsequent  deed  as  if  the  boundaries  vs^ere  copied." 

§  1377.  EuLE  OP  Interpretation. — All  parts  of  a  deed 
are  to  be  construed  together.  Every  part  should,  if  possi- 
ble, be  made  to  take  effect,  and  every  word  to  operate,  if 
by  law  it  may,  according  to  the  intention  of  the  parties. 
If  a  deed,  or  any  portion  of  it,  cannot  operate  in  one  form, 
it  shall  operate  in  that  which  by  law  will  effectuate  the 
intention  of  the  parties;  and  every  deed  is  to  be  construed 
with  reference  to  the  actual  rightful  state  of  the  property 
conveyed  by  it,  at  the  time  of  its  execution.' 

If  possible  the  intention  of  the  parties  as  apparent  in  the 
deed  should  govern  its  construction;  and  if  the  line  in- 
tended by  the  parties  can  be  ascertained  that  must  be  con- 
clusive.' And  in  construing  a  doubtful  description  in  a 
grant  the  court  must  assume  as  nearly  as  possible  the  posi- 
tion of  the  contracting  parties,  and  consider  the  circum- 
stances between  them  and  then  read  and  interpret  the 

>  Turner  v.  Railroad  Co.,  112  Mo.  543. 

» Redd  V.  Murry,  95  Cal.  48;  Caldwell  v.  Center,  30  Cal.  542;  Patton  v. 
Gouldsborough,  9  Serg.  &  R.  (Pa.)  53. 

'Young  V.  Cosgrove,   83  Iowa,  682;  Redd  v.  Murry,  95  Cal.  48. 

■I  Redd  B.  Murry,  95  Cal.  48;  Borer  i).  Lange,  44  Minn.  281;  Marvin  v. 
Elliott,  99  Mo.  616;  Chapman  v.  Polack,  70  Cal,  487;  Cullen  v.  Sprigg,  83  Cal. 
56;  O'Herrin  v.  Brooks,  67  Miss.  266;  Heffelman  v.  Water  Power  Co.,  78  Midi. 
121;  Parnsworth  v.  Taylor,  9  Gray  (Mass.),  162;  Fox  v.  Sugar  Co.,  109  Mass. 
292;  McCausland  v.  Pleming,  63  Pa.  St.  36. 

'  State  ».  Schwin,  65  Wis.  307. 

« Whitehead  «.  Ragan,  106  Mo.  331 ;  Sheppard  v.  Wilmott,  79  Wis.  15;  Bailey 
V.  Galpin,  40  Minn.  319;  Cleveland  v.  Choate,  77  Cal.  73;  Kye  «.  Moodv,  70 
Tex.  434. 

'  Duncklee  v.  Railroad  Co. ,  34  N.  H.  489;  Richardson  v.  Palmer,  38  N.  H.  312. 

» Abbott  V.  Abbott,  51  Me.  575,  581;  Connery  v.  Brooke,  73  Pa.  St.  84;  Lane 
V.  Thompson,  48  N.  H.  324. 
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words  used  in  the  light  of  those  circumstances.'  And 
when  the  owner  of  the  land  has  permanently  and  visibly 
changed  its  condition  by  giving  an  advantage  to  one  part 
and  burdening  another,  upon  severance  of  the  ownership 
the  respective  owners  hold  the  land  according  to  such  con- 
dition." 

The  whole  language  of  the  deed  is  to  be  taken  together, 
and  effect,  if  possible,  is  to  be  given  to  every  part.  If,  by 
any  rational  construction,  the  several  parts  can  be  made  to 
harmonize  and  be  made  consistent  with  the  obvious  gen- 
eral intent  of  the  maker,  there  can  be  no  good  reason  for 
rejecting  any  part,  or  denying  to  it  its  legitimate  effect. 
No  word  or  clause  is  to  be  rejected  or  overlooked,  if  a  rea- 
sonable and  consistent  construction  can  be  given  to  them. " 

Another  elementary  principle  must  be  considered:  That 
where  the  description  of  the  estate  intended  to  be  conveyed 
includes  several  particulars,  all  of  which  are  necessary  to 
ascertain  the  estate  to  be  conveyed,  no  estate  will  pass,  ex- 
cept such  as  will  agree  with  the  several  particulars  of  the 
description.*  However,  this  principle  has  its  modifications 
and  limitations;  as  when  the  description  be  sufficient  to 
ascertain  the  estate  intended  to  be  conveyed,  or  the  estate 
is  described  with  sufficient  certainty,  although  it  does  not 
agree  with  some  of  the  particulars  in  the  description,  yet  it 
is  made  to  pass  by  the  conveyance.  This  is  under  the  rule, 
that  falsa  demonstratio  non  nocet—a  false  description  does 
not  vitiate — as  in  the  instance  of  the  conveyance  of  the 
farm  called  A.,  now  occupied  by  B.;  here  the  farm  is  desig- 
nated correctly  as  farm  A. ;  but  the  demonstration  would 
be  false  if  C,  and  not  B.,  was  the  occupant,  yet  it  would 
not  vitiate  the  grant. ' 

'Truett  V.  Adams,  66  Cal.  218;  Thompson  «.  Motor  Road  Co.,  82  Cal.  497; 
Karmuller  v.  Krotz,  18  Iowa,  356:  PoUard  v.  Maddox,  28  Ala.  325. 

^  Lampman  v.  Milks,  21  N.  Y.  505;  Roberts  v.  Roberts,  55  N.  Y.  275.  See, 
also,  Serrin  v.  Grefe,  67  Iowa,  196. 

3  Drew  V.  Drew,  28  N.  H.  495;  Jackson  v.  Moore,  6  Cow.  (N.  Y.)  706;  Hlb- 
bard  v.  Hurlburt,  10  Vt.  178. 

'Hathaway  v.  Power.  6  Hill  (N.  Y.),  453;  Jackson  v.  Clark,  7  Johns.  (N.  Y.) 
217;  Jackson  «.  Marsh,  6  Cow.  (N.  Y.)  281;  Bell  v.  Woodward,  46  N.  H.  315. 

'Bosworth  V.  Sturtevant,  2  Cush.  (Mass.)  392;  Kimball  v.  Schofif,  40  N.  H. 
190;  Drew  D.  Drew,  28  N.  H.  495;  Bell  v.  Woodward,  46  N.  H.  315. 
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Where  the  legal  intention  of  a  deed  is  certain,  there  is  no 
room  for  construction  based  on  the  acts  of  the  parties,  and 
the  deed  must  stand  as  expository  of  its  own  meaning.' 

§  1378.  Ambiguity. — The  intent  of  the  parties  must  con- 
trol, but  that  intent  must  be  ascertained  from  the  language 
contained  in  the  deed.  When,  however,  by  applying  the 
description  contained  in  a  deed,  an  ambiguity  is  raised, 
evidence  may  be  given  to  explain  that;  and  if  it  be  found 
that  some  particular  of  the  description  is  false  or  defective, 
that  may  be  rejected,  provided  the  balance  of  the  descrip- 
tion when  applied  to  the  land,  is  sufficient  to  show  the  in- 
tention of  the  parties.  The  rule  in  such  case,  as  before 
stated,  is  derived  from  the  civil  law,  falsa  demonstratio 
non  nocet,  cum  de  corpore  constat.'  It  is  to  the  intention 
that  all  law  applies — animus  ad  se  omne  jus  ducit.  And  if 
part  of  the  description  be  repugnant  it  will  be  rejected  pro- 
vided that  left  is  sufficient  to  identify  the  property."  And 
where  a  contract  is  partly  printed  and  partly  written,  the 
written  words  are  entitled  to  have  greater  effect  given  them 
in  the  interpretation  of  the  contract  than  those  which  are 
printed,  for  the  written  words  are  the  terms  selected  by 
the  parties  themselves  to  express  their  meaning  in  the  par- 
ticular case.' 

§  1379.  Description  in  Joint  Estates.— It  has  been  held 
by  some  courts  that  one  tenant  iu  common  cannot,  as 
against  his  co-tenants,  convey  a  part  of  the  common  prop- 
erty in  severalty  by  metes  and  bounds,  or  even  an  undi- 
vided share  of  such  part.'    And  so  a  levy  upon  a  co-ten- 

'  Newpoint  Lodge  v.  Newpoint  (Ind.),  37  N.  E.  Rep.  650. 

'Miller  v.  Travers,  8  Bing.  248;  Muldoon  v.  Deline,  135  N.  Y.  150. 

a  Scull  V.  Pruden,  93  N.  Car.  168;  Gerald  v.  Gerald,  31  8.  Car.  171;  Cake  v. 
Cake,  137  Pa.  St.  400;  Ambs  v.  Railroad  Co.,  44  Minn.  366;  Casler  v.  Byers, 
139  111.  657. 

*Duffield  V.  Hue,  139  Pa.  St.  94;  Grandin  v.  Ins.  Co.,  107  Pa.  St.  31;  Haws 
V.  Association,  114  Pa.  St.  481;  Webb  v.  Webb,  39  Ala.  606;  McNear  v.  Mc- 
Comber,  18  Iowa,  16. 

» Whitton  v.  Whltton,  38  N.  H.  137;  Jefifers  v.  Radclifif,  10  N.  H.  246;  Bart- 
lett  V.  Harlow,  12  Mass.  348;  Duncan  v.  Sylvester,  24  Me.  483;  Griswold  ■». 
Johnson,  5  Conn.  363;  Primm  ?).  Walker,  38  Mo.  94;  Nichols  v.  Smith,  22 
Pick.  (Mass.)  316;  Peabody  v.  Minot,  24  Pick.  (Mass.)  329;  Staniford  v.  Fuller- 
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ant's  interest  in  a  part  of  the  land  held  in  common  would 
be  equally  void  against  the  other  co-tenants.'  The  reason  of 
this  rule  it  is  said  is  that  the  co-tenant's  title  is  to  an  undi- 
vided share  of  the  whole,  and  he  is  not  authorized  to  carve 
out  his  own  part,  nor  to  convey  in  such  manner  as  to  com- 
pel his  co-tenants  to  take  their  shares  in  several  distinct 
parcels,  such  as  he  may  please;'  and  his  grantee  can  take 
no  greater  rights  in  this  respect  than  himself."  But  this  is 
not  the  law,  for  the  weight  of  authority  and  the  better 
reason  support  the  proposition  that  such  a  conveyance 
should  be  accorded  full  force  and  effect  as  against  any  in- 
terest the  grantor  has,  or  subsequently  acquires  in  the  land.' 
An  illustration  of  this  principle  is  seen  when  the  owner 
conveys  a  certain  number  of  acres  in  his  estate  without 
describing  them;  his  grantee  will  become  a  tenant  in  com- 
mon with  him,  his  share  being  ascertained  by  the  ratio 
which  his  number  of  acres  bears  to  the  whole  estate  of  the 
grantor. "  Where  a  thing  is  granted  the  grantor  implies  a 
right  to  all  means  of  enjoying  it  so  far  as  the  grantor  is 
possessed  of  those  means.  Therefore,  a  grant  of  a  right 
of  way  over  land  of  which  the  grantor  was  tenant  in  com- 
mon, entitles  the  grantee  to  enforce  partition  to  the  end 
that  the  share  of  the  grantor  may  be  designated  in  sev- 
eralty. ° 

All  the  authorities  agree  that  where  the  joint  estate  con- 
sists of  several  distinct  parcels,  a  conveyance  by  one  of  the 

ton,  18  Me.  239;  Jewett  v.  Stockton,  3  Yerg.  (Tenn.)  492;  Good  v.  Coombs,  28 
Tex.  51;  Cox.  v.  McMullin,  14  Uratt.  (Va.)  84;  Crippen  v.  Morss,  49  N.  Y.  67; 
Phillips  V.  Tudor,  10  Gray  (Mass.),  82. 

'Peabody  v.  Minot,  24  Pick.  (Mass.)  332;  Blossoms.  Brightman,  21  Pick. 
(Mass.)  284;  Smith  v.  Benson,  9  Vt.  140;  Starr  i).  Leavitt,  3  Conn.  343;  Thomp- 
son B.  Barber,  13  N.  H.  563. 

« Great  Falls  Co.  v.  Worster,  15  N.  H.  449. 

'  Whitton  V.  Whitton,  38  N.  H.  127. 

*  White  D.  Sayre,  2  Ohio,  113;  Robinett  v.  Preston,  3  Rob.  (Va.)  378;  Gates 
v.  Salmon,  35  Cal.  588;  Stark  d.  Barrett,  15  Cal.  370;  Barnhart  v.  Campbell, 
50  Mo.  599;  Howze  v.  Dew,  90  Ala.  178;  Prentiss'  Case,  7  Ohio,  470;  Campau 
V.  Godfrey,  18  Mich.  89;  Treon  v.  Emerick,  6  Ohio,  391.  Compare  Shackle- 
ford  «.  Bailey,  35  111.  ,391 ;  Freeman's  Co-ten.  sect.  199,  et  neq. 

'Gibbs  V.  Swift,  13  Cush.  (Mass.)  393;  Jewett  b.  Foster,  14  Gray  (Muss.), 
496;  Wofford  v.  McKinna,  28  Tex.  45;  Preston  ».  Robinson,  24  Vt.  583. 

•  Railroad  Co.  v.  Leech,  38  S.  Car.  175. 


§  1380]  TITLE   BY   DEED.  1417 

co-tenants,  of  his  undivided  interest  in  any  of  the  separate 
parcels,  will  constitute  his  grantee  a  tenant  in  common 
with  the  holders  of  the  other  undivided  interests,  and  en- 
title him,  on  partition,  to  have  allotted  to  him  in  severalty 
his  grantor's  share. ' 

The  description  by  metes  and  bounds  in  a  conveyance  by 
a,  co-tenant  of  his  undivided  interest  in  an  estate  held  in 
common,  is  now  held  to  be  surplusage,  and  his  grantee 
takes  his  undivided  interest  and  can  compel  partition  and 
have  his  interest  allotted  to  him  in  severalty. 

§  1380.  Parol  Evidence. — The  opinions  or  intentions  of 
the  parties  who  execute  a  written  instrument  free  from 
ambiguity  cannot  be  given  in  evidence  to  alter  the  signifi- 
cation of  its  plain  language."  So  when  a  description  is 
applied  to  land  and  no  ambiguity  is  produced,  parol  evi- 
dence is  inadmissible  to  show  that  it  was  not  the  intent  to 
convey  all  the  land  included  in  the  description.' 

Where  a  description  is  ambiguous,  parol  evidence  is 
admissible  to  show  that  a  certain  body  of  land  in  the  county 
had  been  long  known  in  that  locality  by  the  description 
used.*  In  case  of  latent  ambiguity  evidence  is  received  not 
for  the  purpose  of  incorporating  into  the  writing  an  inten- 
tion not  expressed  therein,  but  simply  with  the  view  of 
illustrating  the  meaning  of  the  words  employed;  and  the 
duty  of  the  court  is  to  declare  the  meaning  of  what  is 
written  in  the  instrument,  and  not  what  was  intended  to 
be  written.' 

'  Butler  v.  Roys,  25  Mich.  53;  Primm  v.  Walker,  38  Mo.  94;  Markoe  v. 
Wakeman,  107  111.  363;  Slieppard  v.  Jernigan,  51  Ark.  275;  Green  v.  Arnold, 
11  R.  I.  364;  Carroll  v.  NorwooJ,  1  Har.  &  J.  (Md.)  100;  Howze  v.  Dew,  99 
Ala.  178;  Peabody  v.  Minot,  24  Pick.  (Mass.)  339.  See,  also,  Furrh  v.  "Wins- 
ton, 66  Tex.  521;  Boylston  Ins.  Co.  v.  Davis,  68  N.  Car.  17;  Halcouib  v. 
Coryell,  11  N.  J.  Eq.  548. 

«  Harris  ®.  Oakley,  130  N.  Y.  1;  Brady  v.  Cassidy,  104  N.  Y.  147,  148. 

'  Muldoon  V.  Deline,  135  N.  Y.  150;  Bradish  v.  Yocum,  130  111.  386;  Charles 
V.  Patch,  87  Mo.  450;  Westmoreland  v.  Carson,  76  Tex.  619. 

<  Bollinger  Co.  v.  McDowell,  99  Mo.  632.  See,  also,  Wead  u.  Railroad  Co.,  64 
Vt.  52;  Baldwin  v.  Shannon,  43  N.  J.  L.  596;  Thornell  v.  Brockton,  141  Mass. 
151;  Baucum  d.  George,  65  Ala.  259;  Ricketts  v.  Turquand,  1  H.  L.  Cas.  473; 
McDermitt  v.  Voorhees,  16  Colo.  403;  Mack  v.  Bensley,  63  Wis.  80;  Perry  v. 
Scott,  109  N.  Car.  374. 

'Bradish  v.  Yocum,  130  111.  886. 
178 
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Parol  evidence  is  admissible  for  the  purpose  of  identify- 
ing a  plat  offered  in  evidence  as  the  one  referred  to  in  the 
deed.'  And  so  parol  evidence  is  admissible  to  identify  the 
thing  mentioned  to  satisfy  the  description  in  a  writing." 
But  if  the  description  is  not  ambiguous,  parol  evidence  is 
not  admissible  to  contradict  or  vary  the  description.' 

§  1381.  Construction  and  Epe'eot.— It  is  impossible  to 
lay  down  an  invariable  and  universal  rule  of  construction 
of  deeds.  The  tendency  of  modern  decisions  is  to  uphold 
conveyances  and  give  effect  to  the  intention  of  the  parties 
regardless  of  technical  rules  of  construction.' 

A  deed  should  be  so  construed  as  to  give  effect  to  the 
intention  of  the  parties,  if,  by  law,  it  may;  and  if  the  in- 
tention of  the  parties  cannot  be  carried  out  in  the  way  they 
intended,  and  the  law  will  permit  it  to  be  carried  out  in 
another  way,  that  other  should  be  adopted."  Thus,  a  deed 
which  has  failed  of  effect  as  a  release,  for  want  of  an 
estate  in  possession  in  the  releasee,  may,  if  it  be  founded 
on  a  valuable  consideration,  be  given  effect  as  a  bargain 
and  sale;'  and  so,  if  a  deed  fails  of  effect  as  a  feoffment,  for 
want  of  Uvery  of  seisin,  it  may  be  rendered  valid  as  a  bar- 
gain and  sale  by  the  averment  and  proof  of  a  valuable 
consideration,  although  none  is  expressed  in  writing. '  Ac- 
cordingly, any  words  that  will  raise  a  use,  will,  with  a 
valuable  consideration,  amount  to  a  bargain  and  sale. ' 

And  where  a  deed  is  made  to  correct  a  mistake  and  sup- 
ply an  omission  in  a  previous  deed  between  the  parties,  the 
two  deeds  may  be  construed  together." 

§  1383.  Qualipication  OF  THE  Gkant. — The  word  ''grant" 
as  used  in  deeds  has  a  well-known  signification,  but  the 

'  Redd  V.  Murry,  95  Cal.  48. 

'Bray  v.  Adams,  114  Mo.  486. 

'Jones  V.  Shepley,  90  Mo.  313. 

•"  Faivre  ».  Daley,  93  Cal.  664.  See,  also,  Smith  «.  Brown,  66  Tex.  543; 
Clute  ».  Railroad  Co.,  130  K  Y.  267. 

'  Havens  v.  Sea  Sliore  Land  Co.,  47  N.  J.  Eq.  365. 

6  Havens  n.  Sea  Sbore  Land  Co.,  47  N.  J.  Eq.  365. 

'3  Smith's  Lead.  Cas.  (8th  Am.  ed.)  534;  Jackson  v.  Alexander,  3  Johns. 
(N.  Y.)  484,  492. 

'Havens  v.  Sea  Shore  Land  Co.,  47  N.  J.  Eq.  865;  4  Kent's  Com.  496. 

» King  V.  Railroad  Co.  (Va.),  17  S.  E.  Rep.  868. 
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parties  may  limit  or  qualify  its  meaning,  and  if  they  choose 
so  to  do,  the  court  should  not  hesitate  to  carry  out  their  ex- 
press intention.'  So  grants  of  rooms  or  apartments  in  a 
building,  like  leases  of  the  same,  must  be  construed  ac- 
cording to  the  intention  of  the  parties,  and  with  reference 
to  the  subject-matter  upon  which  they  operate.'  If,  there- 
fore, the  language  of  the  grant  does  not  purport  to  convey 
an  estate  or  interest  in  land  or  building,  or  any  portion  of 
it,  but  only  a  certain  room  located  in  such  building,  the 
grantee's  interest  terminates  by  the  destruction  of  the  build- 
ing, unless  otherwise  stipulated.' 

Of  course  it  is  not  doubted  that  there  may  be  a  freehold 
interest  in  a  part  of  the  building  when  the  grant  so  indi- 
cates and  such  was  the  intention  of  the  parties;  and  so 
there  may  be  a  sale  of  an  estate  or  interest  in  the  sub- 
jacent soil.  But,  notwithstanding,  a  grant  can  be  made  of 
a  room  without  conveying  any  interest  in  the  land.*  This 
principle  is  illustrated  in  a  case  of  a  lease:  The  lessor  of  a 
three-story  building  leased  the  cellar  or  basement  to  a 
tenant  for  five  years,  and  the  other  stories  to  other  tenants, 
but  the  lease  contained  no  stipulation  as  to  rebuilding  in 
case  of  fire,  and  it  was  correctly  held  that  the  destruction 
of  the  building  terminated  the  lessee's  rights  in  the  prem- 
ises. Because  such  leases  of  distinct  rooms  or  apartments 
do  not  carry  any  interest  in  the  land  beyond  that  connected 
with  the  enjoyment  of  the  particular  room;  the  room  is 
the  thing  leased  and  the  destruction  of  the  thing  leased 
necessarily  terminates  the  lessee's  interest  therein. ' 

The  real  question  in  all  such  cases  is  whether  the  inten- 
tion of  the  parties,  collected  from  the  whole  instrument,  is 
to  grant  any  estate  in  the  land.  If  the  conveyance  does 
not  purport  in  terms  to  grant  an  estate  or  interest  in  land, 
and  the  provisions  of  the  conveyance  carefully  distinguish 
the  room  granted  from  other  rooms,  or  the  building,  and  con- 
tains no  stipulations  to  rebuild  in  case  of  fire  or  other 

'  Faivre  v.  Daley,  93  Cal.  664. 

'Harrington  v.  Watson,  11  Oreg.  143;  Stockwell  v.  Hunter,  11  Met.  (Mass.) 
448. 
'Hahn  v.  Baker  Lodge,  21  Oreg.  30. 
*  Thorn  v.  Wilson,  110  Ind.  325. 
»  Stockwell  V.  Hunter,  11  Met.  (Mass.)  448. 
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casualty,  there^  can  be  nothing  to  be  taken  by  implication 
to  justify  a  court  in  holding  that  any  grant  of  an  estate  in 
the  land  is  intended.' 

§  1383.  Habendum. — The  habendum  cannot  be  used  either 
to  enlarge  or  diminish  the  estate  specifically  defined  in  the 
granting  clause  of  a  deed,  for  if  it  is  repugnant  to  the 
clause  it  is  void;  but  if  that  clause  is  silent  or  ambiguous, 
then  the  habendum  becomes  the  standard  by  which  the  estate 
granted  must  be  measured."  And  where  the  language  of 
the  habendum  of  a  deed  is  irreconcilable  with  that  of  the 
premises,  the  premises  will  prevail;  but  Hke  the  words  em- 
ployed in  a  contract,  all  the  words  employed  in  a  deed 
should  be  given  some  effect  if  possible,  and  if  consistent 
with  the  intended  purpose  and  operation  of  the  deed." 

It  is  well  settled  that  when  the  habendum  is  repugnant 
and  contrary  to  the  granting  clause  it  is  void.  It  can  only 
have  effect  when  it  can  be  construed  as  consistent  with  the 
premises.  It  cannot  divest  the  grantee  of  the  legal  estate 
already  granted  him  in  the  premises,  nor  can  the  habendum 
frustrate  a  grant  complete  before,  or  abridge  or  lessen  the 
estate  granted.*  The  habendum  cannot  perform  the  office 
of  divesting  the  estate  already  vested  by  the  granting  clause, 
and  it  is  void  if  repugnant  to  the  estate  granted.' 

'  Hahn  v.  Baker  Lodge,  31  Oreg.  30;  Thorn  v.  Wilson,  110  Ind.  335.  See, 
also,  Stockwell  v.  Hunter,  11  Met.  (Mass.)  448. 

2  Havens  v.  Sea  Shore  Land  Co.,  47  N.  J.  Eq.  365. 

3  Faivre  v.  Daley,  98  Cal.  664;  Havens  v.  Dale,  18  Cal.  366. 

< Nightingale  v:  Hidden,  7  R.  I.  115,  118;  Pynchon  v.  Stearns,  11  Met.  (Mass.) 
316;  Green  Bay,  etc.  Canal  Co.  v.  Hewett,  55  Wis.  96,  105;  Warn  v.  Brovyn, 
108  Pa.  St.  347,  353;  Flagg  v.  Eames,  40  Vt.  16,  33;  Huntington  v.  Lyman,  138 
Mass.  305. 

«  Smith  V.  Smith,  71  Mich.  633. 
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Article  5. 
Boundaries. 

§  1384.  Boundary.  §  1393.  Walls,    Trees,    Fences     and 
§  1385.  Lands  Bounding  on  Streams—  Other  Monuments. 

Grants  by  the  United  States.  §  1394.  Quantity. 

§  1386.  Grant  of  Land  Bounded  on  a  §  1395.  Metes  and  Bounds— Reference 

Lake  or  Pond  Non-Naviga-  to  a  Road. 

ble.  §  1396.  Division  Lines  Established  by 
§  1387.  English  Doctrine  as  to  Title  of  Parol  Agreement. 

Ponds  and  Lakes.  §  1397.  Such   Parol    Agreement    not 
§  1388.  Highways.  Within     the      Statute     of 

§  1389.  Distance  on  the  Meander  Line  Frauds. 

or  Along  a  Highway.  §  1398.  Acquiescence. 

§  1390.  Courses  and  Distances.  §  1399.  Adverse  Possession — Mistake. 

§  1391.  Monuments.  §  1400.  Admission  of  Parol  Evidence. 
§  1392.  Plats  and  Surveys. 

§  1384:.  Boundary. — A  boundary  is  any  separation, 
natural  or  artificial,  which  marks  the  confines  or  line  of 
two  contiguous  estates.  It  includes  the  objects  placed  or 
existing  at  the  angles  of  the  bounding  lines,  as  well  as 
those  which  extend  along  the  lines  of  separation. 

A  natural  boundary  is  a  natural  object  remaining  where 
it  was  placed  by  nature,  such  as  streams,  rivers,  ponds, 
lakes,  shores,  and  highways." 

An  artificial  boundary  is  one  erected  by  man,  for  the 
purpose  of  pointing  out  the  boundary.  Ownership  of 
boundaries  turns  upon  circumstances  peculiar  to  each  case, 
which  generally  extends  to  the  centre.  Thus,  a  tree  stand- 
ing directly  on  the  line  is  the  joint  property  of  both  pro- 
prietors; otherwise  where  it  stands  wholly  on  the  land  of 
one  owner  though  the  roots  penetrate  the  land  of  the  other. 
Land  bounded  by  a  highway  extends  to  the  centre,  though 
a  private  street,  unless  the  description  excludes  the  highway. 

Boundaries  are  frequently  denoted  by  monuments  fixed 
at  the  angles.  In  such  case  the  connecting  lines  are 
always  presumed  to  be  straight,  unless  described  to  be 
otherwise. 

Boundaries  are  marshalled  as  follows:  1.  Natural  bound- 
aries take  precedence;    2.  Lines  actually  seen  and  corners 

>  Bloch  V.  PfafE,  101  Mass.  538. 
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marked  at  the  time  of  the  grant;  3.  If  the  lines  and  courses 
of  an  adjoining  tract  are  called  for,  the  lines  will  be  ex- 
tended, if  they  are  sufficiently  established,  and  no  other 
departure  from  the  deed  is  required,  preference  being  given 
to  marked  lines;  4.  Courses  and  distances.' 

§  1385.  Lands  Bordering  on  Streams — Grants  by  the 
United  States.— Grants  by  the  United  States  of  its  pubKc 
lands  bounded  on  streams  and  other  waters,  made  without 
reservation  or  restriction,  are  to  be  construed,  as  totheii^ef- 
fect,  according  to  the  law  of  the  State  in  which  the  lands  lie.' 

It  is  the  practice  of  the  general  government  in  disposing 
of  the  public  lands,  to  measure  the  price  to  be  paid  for 
them  by  the  quantity  of  upland  granted,  no  charge  being 
made  for  the  lands  under  the  bed  of  the  stream,  or  other 
body  of  water.  The  meander  lines  run  along  or  near  the  mar- 
gin of  such  waters  and  are  run  for  the  purpose  of  ascertain- 
ing the  exact  quantity  of  the  upland  to  be  charged  for,  and 
not  for  the  purpose  of  limiting  the  title  of  the  grantee  to 
such  meander  lines.  Such  meander  lines  are  intended  for 
the  purpose  of  bounding  and  abutting  the  lands  granted 
upon  the  waters  whose  margin  are  thus  meandered;  and 
the  waters  themselves  constitute  the  real  boundary. ' 

With  regard  to  grants  of  the  government  for  lands  bor- 
dering on  tide  waters,  it  has  been  distinctly  settled  that  they 
only  extend  to  high-water  mark,  and  that  the  title  to  the 
shore  and  lands  under  water  in  front  of  lands  so  granted 
inure  to  the  State  within  which  they  are  situated,  if  a 
State  has  been  organized  and  established  there.  Such  title 
to  the  shore  and  lands  under  water  is  regarded  as  inci- 
dental to  the  sovereignty  of  the  State — a  portion  of  the 

'  1  Greenl.  on  Ev.  sect.  301. 

'■  Hardin  ».  Jordan,  140  U.  S.  371;  Lamprey  «.  State,  53  Minn.  181;  Mitchell 
«.  Smale,  140  U.  8.  406. . 

3JefEeri3«.  Land  Co.,  134  U.  S.  178;  Forsyth  v.  Smale,  7  Biss.  C.  C.  201; 
Kraut!).  Crawford,  18  Iowa,  549;  Ridgway  ®.  Ludlow,  58  Ind.  248;  Clute  v. 
Fisher,  65  Mich.  48;  Pere  Marquette  Boom  Co.  «.  Adams,  44  Mich.  408;  Rail- 
road Co.  V.  Schurmeir,  7  Wall.  (U.  S.)  272;  Middleton  ®.  Pritchard,  3  Scam. 
(111.)  510;  Canal  Trustees  v.  Haven,  5  Gilm.  (111.)  548,  558;  Houck  v.  Yate'^,  «2 
111.  179;  Fuller  v.  Dauphin,  124  111.  543;  Boorraan  v.  Sunnuchs,  43  Wi<.  i-V^, 
336;  Lamprey  v.  State,  52  Minn.  181. 
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royalties  belonging  thereto  and  held  in  trust  for  the  public 
purposes  of  navigation  and  fishery — and  cannot  be  retained 
or  granted  out  to  individuals  by  the  United  States." 

This  right  of  the  States  to  regulate  and  control  the  shores 
of  tide  waters,  and  the  land  under  them,  is  the  same  as 
that  exercised  by  the  crown  in  England.  In  this  country, 
the  same  rule  has  been  extended  to  our  great  navigable 
lakes,  which  are  treated  as  inland  seas;  and  also,  in  some 
of  the  States,  to  navigable  rivers,  as  the  Mississippi,  the 
Missouri,  the  Ohio  and  in  Pennsylvania  and  North  Carolina, 
to  all  permanent  rivers  of  the  State,  navigable  in  fact.  But 
it  depends  on  the  law  of  each  State  to  what  waters  and  to 
what  extent  this  prerogative  of  the  State  over  the  lands 
shall  be  exercised. 

In  Iowa  the  title  of  riparian  proprietors  on  the  banks  of 
the  Mississippi  river  extends  only  to  ordinary  high- water 
mark.' 

The  same  rule  is  adopted  in  California  as  to  the  Sacra- 
mento river.'  But  on  the  east  side  of  the  Mississippi  river, 
in  the  States  of  Illinois  and  Mississippi,  a  different  doctrine 
prevails,  and  the  title  of  the  riparian  owner  extends  to  the 
middle  of  the  current,  in  conformity  to  the  rule  of  the 
common  law,  that  the  beds  of  all  streams  above  the  flow 
of  the  tide,  whether  actually  navigable  or  not,  belong  to 
the  proprietors  of  the  adjoining  lands.' 

When  the  land  lies  along  a  lake  which  forms  one  of  the 
boundaries,  the  grantee  takes  all  the  riparian  rights  of 
the  grantor,  and  takes  land  made  by  filUng  in  of  the  lake 
at  the  shore;'  but  if  there  be  no  lake  the  grantee  does  not 
take  the  land  covered  by  the  supposed  lake.' 

'  Pollard  V.  Hagan,  3  How.  (U.  S.)  213;  Goodtitle  v.  Kibbe,  9  How.  (U.  S.) 
471;  Weber  v.  Harbor  Commissioners,  18  Wall.  (U.  S.)  57;  Hardin  v.  Jordan 
140  U.  S.  371. 

^Barney  v.  Keokuk, .94  U.  S.  334. 

'  Packer  v.  Bird,  187  U.  S.  661.    See,  also.  Lamprey  «.  State,  53  Minn.  181, 
193. 

*Middleton  v.  Pritchard,  3  Seam.  (HI.)  510;  Morgan  v.  Reading,  3  Sm.  & 
M.  (Miss.)  366;  St.  Louis  v.  Rutz,  138  U.  S.  226. 

'Castle  v.  Elder  (Minn.),59  N.  W.  Rep.  197;  Knudsen  v.  Omanson  (Utah) 
37  Pac.  Rep.  350. 

« Grant  v.  Hemphill  (Iowa),  59  N.  W.  Rep.  263. 
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§  1386.  Grant  of  Land  Bounded  on  a  Lakk  or  Pond 
Non-navigable.  —  At  common  law,  under  grant  of  lands 
bounded  on  a  lake  or  pond  which  is  not  tide-water  and  is 
not  navigable,  the  grantee  takes  to  the  center  of  the  lake 
or  pond,  ratably  with  other  riparian  proprietors  if  there  be 
such."  And  this  is  the  law  of  Illinois/  New  York,"  New 
Jersey,'  Ohio,'  Michigan,"  Indiana,'  except  as  to  the  great 
lakes.  But  in  the  United  States  the  law  is  not  harmonious 
on  this  subject.  The  colonial  ordinance  of.  Massachusetts 
adopted  in  1641,  provided  that  great  ponds  containing  more 
than  ten  acres  of  land,  and  lying  common,  though  within 
the  bounds  of  a  town,  should  be  free  for  fishing  or  fowling. 
As  amended  by  the  ordinance  of  1647,  it  prohibited  the 
town  from  granting  away  great  ponds,  but  affirmed  their 
power  to  regulate  fisheries  therein  as  well  as  in  tide-waters, 
and  affirmed  the  power  of  the  legislature  to  dispose  of  great 
ponds,  tidal  bays,  coves  and  rivers,  or  of  the  compaon  rights 
of  fishing  and  fowling  in  them.'  These  ordinances  seem 
to  have  been  the  foundation  of  a  local  common  law  in 
Massachusetts,  including  Maine,  which  has  led  to  a  course 
of  decisions  with  regard  to  the  title  of  lakes  and  ponds  at 
variance  with  the  general  common  law,  and  which  have 
been  followed  in  New  Hampshire  and  some  of  the  other 
States.  And  so  it  has  been  held  that  an  entirely  different 
rule  applies  when  land  is  conveyed  bounded  along  or  upon 
a  natural  lake  or  pond;  for  in  such  cases  the  grant  extends 

'Hardin  «.  Jordan,  140  U.  S.  371. 

'Fuller  V.  Dauphin,  124  111.  543;  Washington  Ice  Co.  v.  Shortall,  101  111.  46; 
Houck  V.  Tales,  83  111.  179.     Compare  Trustees  v.  Schroll,  120  111.  509. 

'Ledyard  i>.  Ten  Eyck,  36  Barb.  (N.  Y.)  103;  Smith  v.  Rochester,  93  N.  Y. 
463;  Gouverneur  «.  Nat.  Ice  Co.,  134  N.  Y.  355. 

^Cobb  V.  Davenport,  32  N.  J.  L.  369;  33  N.  J.  L.  233.  Compare  Kanouse 
V.  Slockbower,  48  N.  J.  Eq.  43. 

0  Lembeck  ».  Nye,  47  Ohio  St.  336. 

« Clute  V.  Fisher,  65  Mich.  48. 

'Ridgway  «.  Ludlow,  58  Ind.  348;  Stoner  «.  Rice,  1'31  Ind.  51.  See,  also, 
Mackenzie  ».  Bankes,  8  App.  Cas.  1334,  1338;  Bristow  v.  Cormican,  3  App. 
Cas.  641;  Kirkpatrick  i).  Ice  Co.,  45  Mo.  App.  335. 

sPaine  v.  Woods,  108  Mass.  160,  169;  Commonwealth  ti.  Vincent,  108  Mass. 
441,  445;  "Waterman  v.  Johnson,  13  Pick.  (Mass.)  261;  West  Roxbury  ».  Stod- 
dard, 7  Allen  (Mass.),  158;  Hittinger  ■».  Eames,  131  Mass.  539.  See,  also, 
Holden  v.  Chandler,  61  Vt.  391;  Bradley®.  Rice,  18  Me.  198;  State  v.  Gil- 
manfon,  9  N.  H.  461. 
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only  to  the  water's  edge."  But  this  rule  is  based  on  the 
ordinances  of  1641  and  164Y  of  Massachusetts  and,  there- 
fore, is  not  in  accordance  with  the  common  law  of  England 
or  of  this  country,'  and  the  former  New  York  cases  have 
been  distinguished  if  not  overruled.' 

§  1387.  English  Doctrine  as  to  Title  of  Ponds  and 
Lakes. — In  England  proper  there  are  but  few  lakes.  But 
in  Scotland  there  are  many  lakes,  often  of  large  extent, 
and  there  is  no  doubt  that  the  entire  lake,  if  surrounded  by 
the  land  of  a  single  proprietor,  belongs  to  that  proprietor. 
But  this  is  founded  upon  the  civil  law,  by  which  lakes  and 
ponds  are  subject  to  private  ownership." 

Sir  Matthew  Hale  says  if  a  man  be  the  owner  of  both 
sides  of  a  fresh  river,  he  is  the  owner  of  the  whole  river  to 
the  extent  of  his  land."  And  Lord  Coke  speaks  of  passing 
the  land  with  the  pool  of  water,"  showing  that  still  water 
as  well  as  rivers  and  streams  was  the  subject  of  private 
ownership  by  the  old  English  law. 

Before  the  time  of  Justinian,  Cicero  spoke  of  the  many 
lands,  houses,  lakes,  ponds,  places  and  possessions  confis- 
cated by  Sylla  and  conferred  upon  his  favorites,  thus  show- 
ing that  lakes  and  ponds  were  subject  to  private  ownership.' 

"  Bradley  «.  Rice,  13  Me.  198,  201;  Waterman  v.  Johnson,  13  Pick.  (Mass.) 
361;  Warren  v.  Cliambers,  25  Ark.  130;  State  i).  Milk,  11  Fed.  Rep.  389;  Man- 
suTv.  Blake,  63  Me.  88;  State  v.  Gilmanton,  9  N.  H.  461;  Paine®.  Woods, 
108  Mass.  160;  Fletcher  v.  Phelps,  38  Vt.  357;  Austin  «.  Railroad  Co.,  45  Vt. 
215;  Boorman  u.  Sunnuchs,  43  Wis.  383;  Delaplaine  v.  Railroad  Co.,  43  Wis. 
214;  Seaman®.  Smith,  34  111.  531;  Nelson  v.  Butterfield,  31  Me.  329;  West 
Roxbury  v.  Stoddard,  7  Allen  (Mass.),  158;  Jackeway  v.  Barrett,  38  Vt.  316; 
Primm  «.  Walker,  38  Mo.  94,  99;  Wood  v.  Kelley,  30  Me.  47;  Kanouse  v. 
Slockbower,  48  N.  J.  Eq.  43;  Trustees  v.  SchroU,  120  111.  509;  Wheeler  v. 
Spinola,  54  N.  Y.  377;  Canal  Commissioners®.  People,  5  Wend.  (N.  Y.)  423. 

2  Hardin®.  Jordan,  140  U.  S.  371;  Gouverneur  ®.  Nat.  Ice  Co.,  134  N.  Y. 
355;  Lamprey  v.  State,  52  Minn.  181;  Bristow  ®.  Cormican,  3  App.  Cas.  641; 
Mackenzie  ®.  Bankes,  3  App.  Cas.  1324. 

3  Gouverneur  ®.  Nat.  Ice  Co.,  184  N.  Y.  355. 

^Makenzie  ®.  Bankes,  3  App.  Caa.  1324;  Bristow  ®.  Cormican,  8  App.  Cas. 
641. 

'  De  Jure  Maris,  pt.  1,  ch.  1. 

«Co.  Litt  5b;  Co.  Litt.  4a.  See,  also,  Just.  Dig.  Lib.  8,  tit.  3, 1.  23,  sect.  1; 
3  Burge,  Cal.  &  For.  L.  p.  435. 

■'  Agra.  Law,  Orat  3,  c.  3,  7. 
179 
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Many  features  of  the  common  law  with  regard  to  riparian 
owners  came  from  the  civil  law,'  and  no  doubt  the  private 
ownership  of  lakes  and  ponds  was  adopted  from  the  same 
source. 

If  the  cases  are  studied,  it  will  be  found  that  lakes  are 
subject  to  private  ownership  in  England,  and  the  land  does 
not  belong  to  the  Crown.  It  is  held  that  there  is  no  au- 
thority for  holding  that  the  soil  belongs  to  the  crown,  and 
there  is  no  reason  for  such  rule." 

And  the  conclusion  was,  by  the  common  law,  under  a 
grant  of  lands  bounded  on  a  lake  or  pond  which  is  not  tide 
■water  and  is  not  navigable,  that  the  grantee  takes  to  the 
centre  of  the  lake  or  pond,  ratably  with  other  riparian 
owners  if  there  be  such.' 

§  1388.  Highways. — When  land  is  bounded  by  a  high- 
way, in  the  absence  of  any  contrary  intention,  it  extends 
to  the  middle  of  the  road.*  So  where  a  street  or  road  is 
called  for  as  a  boundary  in  a  contract  for  the  sale  of  land, 
the  middle  line  of  the  street  is  always  understood  unless 
the  contrary  plainly  appears; '  and  a  purchaser  who  agrees 
to  buy  a  certain  tract  of  land  at  a  certain  price  per  acre, 
the  same  to  be  surveyed,  is  bound  to  pay  at  that  price  for 
the  parts  of  the  roadbeds  of  boundary  roads,  included 
within  the  hne  of  the  tract  so  described."  But  if  the  land 
is  described  as  bounding  by  the  side  of  the  road  or  street, 
or  if  the  intention  to  exclude  the  street  is  clearly  manifest 
in  some  other  manner,  then  the  boundary  line  will  be  the 
nearest  line  of  the  street  or  highway  and  not  to  the  mid- 
dle of  it,'  though  the  grantee  will  have  an  easement  in 

'  Hale,  De  Jure  Maris,  pt.  1,  c.  6. 

'Bristow  V.  Cormican,  3  App.  Cas.  641. 

2  Hardin  v.  Jordan,  140  U.  S.  371. 

*  Wait  V.  May,  48  Minn.  453;  "Winter  v.  Peterson,  24  N.  J.  L.  527;  Fisher  v. 
Smith,  9  Gray  (Mass.),  441. 

5Fraser«.  Ott,  95  Cal.  6G1;  Montgomery  v.  Hines,  134  Ind.  221;  Silvey  v. 
McCool,  86  Ga.  1;  Ayres  v.  Railroad  Co.,  53  N.  J.  L.  405;  Watkins  v.  Lynch, 
71  Cal.  21;  People  «.  County,  125  111.  9. 

8  Firmstone  v.  Spaeter,  150  Pa.  St.  616. 

'  Hobson  V.  Philadelphia,  150  Pa.  St.  595;  Hunt  «.  Brown,  75  Md.  481;  Mor- 
row V.  Willard,  30  Vt.  118;  Hamlin  v.  Manufacturing  Company,  141  Mass. 
51, 
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the  road.'  The  same  rule  applies  to  alleys  as  to  highways 
and  streets." 

When  monuments  and  distances  are  given  in  a  descrip- 
tion of  land  in  a  deed  and  there  is  a  disagreement  between 
the  two  parts  of  the  description,  the  monuments  wiU  con- 
trol if  they  can  be  ascertained,  and  that  part  of  the  descrip- 
tion which  relates  to  distances  will  be  made  to  yield  to  the 
other.  Hence,  the  description  in  a  deed  wiU  be  controlled 
by  the  survey  and  location  of  a  street.'  And  in  the  ab- 
sence of  words  in  the  deed  indicating  to  the  contrary,  all 
descriptions  should  be  construed  as  referring  to  an  actual 
road  as  worked  and  used,  and  not  to  an  abstract  legal  line, 
invisible,  unused,  and  practically  unknown.* 

In  Minnesota  and  several  other  States,  a  conveyance  of 
a  lot  fronting  upon  a  street  along  the  bank  or  shore  of  a 
navigable  lake,  carries  with  it  the  fee  title  subject  to  the 
public  easement  of  the  entire  street  to  low-water  mark, 
including  all  riparian  rights. - 

§  1389.  Distance  on  the  Meander  Line  or  Along  a 
Highway. — Where  a  certain  distance  is  called  for  from  a 
given  point  on  a  navigable  stream  to  another  point  on  the 
stream,  to  be  ascertained  by  such  measurement,  the  meas- 
urement must  be  made  by  its  meander,  and  not  in  a 
straight  line;  and  the  same  rule  prevails  when  distances 
are  called  for  upon  a  traveled  highway."  The  meander 
Unes  run  along  or  near  the  margin,  anci  are  for  the  purpose  of 
ascertaining  the  exact  quantity  of  the  upland  to  be  charged 
for,  and  not  for  the  purpose  of  limiting  the  title  of  the 
grantee  to  such  meander  lines.' 

■HoUoway  v.  Delano,  64  Hun  (N.  Y.),  34;  Abendroth  ».  Railroad  Co.,  133 
N.  Y.  1;  Kane  v.  Railroad  Co.,  135  N.  Y.  175;  Lankin  v.  Terwilliger,  33  Greg. 
97.     See,  also,  Ban-ows  ».  Webster,  144  N.  Y.  433;  In  re  Terrace,  143  N.  Y.  631 . 

'Hennessy  v.  Murdock,  137  N.  Y.  317;  Albert  v.  Thomas,  73  Md.  181; 
Jacob  «.  Woolfolk,  90  Ky.  436;  Schneider  v.  Jacob,  86  Ky.  101. 

3  Foley  V.  McCarthy,  157  Mass.  474;  Potts  v.  Warehouse  Co.,  70  Miss.  463. 

*  Blackman  v.  Riley,  138  N.  Y.  318. 

'  Wait  V.  May,  48  Minn.  453. 

'People  V.  Henderson,  40  Cal.  33;  Rayburn  s.  Winant,  16  Greg.  318;  John- 
son v.  Pannell,  2  Wheat.  (U.  8.)  306;  Hicks  v.  Coleman,  35  Cal.  143;  Green- 
Jeaf  9.  Kilton,  11  N.  H.  531;  Luce  d.  Carley,  24  Wend.  (N.  Y.)  451. 

'  Lamprey  «.  State,  52  Minn.  181. 
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§  1390.  Courses  and  Distances. — Where  courses  and 
distances  are  given  in  a  deed,  they  are  generally  relied 
Upon  as  giving  the  true  boundary,  and  they  will  control 
when  there  is  no  discrepancy.'  And  while  they  must  give 
way  to  monuments  when  there  is  a  conflict,  yet  a  monu- 
ment on  the  land  not  called  for  in  the  surveyor's  notes, 
cannot  be  regarded  as  fixing  the  corner  of  the  survey." 
But  where  the  boundaries  of  land  described  in  a  survey 
cannot  be  established  by  reference  to  known  monuments, 
and  the  courses  and  distances  cannot  be  reconciled,  there 
is  no  universal  rule  which  requires  that  one  of  these  shall 
yield  to  the  other;  but  either  may  be  preferred  as  shall  best 
comport  with  the  manifest  intention  of  the  parties  and  with 
the  circumstances  of  the  case." 

Where  there  is  a  conflict  as  to  the  location  of  land  by  a 
survey,  the  courses  and  distances  may  be  ascertained  from 
the  field  notes  when  possible,  and  the  entire  survey  con- 
structed therefrom  ;  and  in  such  case  the  distance  and 
quantity  must  yield  to  courses.* 

§  1391.  Monuments. — Whenever  there  is  a  conflict  be^ 
tween  the  courses  and  distances  and  monuments,  as  a  gen- 
eral rule  the  monuments  must  control,  although  they  give 
the  boundaries  that  take  in  more  land  than  the  survey. '  So 
in  determining  the  boundaries  of  land,  ascertained  objects, 
natural  land  marks,  and  reputed  boundaries  control  mere 
course  and  distance."  Known  monuments  of  boundaries 
must  control  although  neither  course  nor  distance  nor  com- 
puted contents  corresponds. ' 

'  Friend  v.  Friend,  64  Md.  321;  Drew  v.  Swift,  46  N.  Y.  309;  Bagley  «.  Mor- 
rill, 46  Vt.  94. 
«Reast  V.  Donald,  84  Tex.  648;  Schaeffer  v.  Berry,  63  Tex.  714. 
'RufEner  «.  Hill,  31  W.  Va.  428,  436. 

*  Rand  v.  Cartwright,  83  Tex.  399.  See,  "also,  Cowles  v.  Reavis,  109  N.  Car. 
417;  Cullers  «.  Piatt,  81  Tex.  258;  Clark  v.  Association,  3  Wash.  St.  203;  Reed 
V.  Association,  2  Wash.  St.  198;  Brown  Oil  Co.  ■».  Caldwell,  35  W.  Va.  95. 

*  Haynes  v.  Jackson,  59  Me.  386;  Lodge  v.  Barnett,  46  Pa.  St.  484;  Drew  v. 
Swift,  46  N.  Y.  207;  Brown  v.  Huger,  21  How.  (U.  S.)  305;  Davis  v.  Rains- 
ford,  17  Mass.  207.     Compare  Danzien  v.  Boyd,  53  N.  Y.  Superior  Ct.  398. 

"Teass  v.  St.  Albans,  38  W.  Va.  1. 

'PernamB.  Wead,  6Mass.  131;  Clements  v.  Kyles,  13  Gratt.  (Va.)  468;  Teass' 
®.  St.  Albans,  38  W.  Va.  1;  Ogilvie  v.  Copeland,  145  111.  98;  Brown  «.  Huger, 
31  How,  (U.  S.)  305;  Fisher  v.  Bennehoff,  121  111.  433. 
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Distances  mentioned  in  a  conveyance  will  yield  to  monu- 
ments, where  the  calls  are  for  boundaries  of  adjoining 
owners.'  And  so  the  original  monuments  by  the  govern- 
ment surveyor  to  mark  section  corners,  must  control  the 
courses  and  distances  indicated  by  the  field  notes.'  Because 
the  true  corner  of  a  governmental  survey  of  land  is  where 
the  United  States  surveyor  in  fact  established  it,'  whether 
such  location  is  right  or  wrong  as  may  be  shown  by  a  sub- 
sequent survey.*  Monuments  control  courses  and  dis- 
tances. ' 

In  applying  the  rule  to  identify  the  boundary  in  case  of 
conflict,  the  following  order  will  be  pursued:  1.  Natural 
objects.     2.  Artificial  marks.     3.  Courses  and  distances.  ° 

And  when  the  monumental  calls,  in  a  description  in  a 
deed  are  fully  identified  and  are  sufficient  in  themselves  to 
show  the  boundaries,  the  given  courses  and  distances  may 
be  entirely  disregarded.' 

But  it  must  be  borne  in  mind  that  the  rule  that  monu- 
ments control  courses  and  distances  in  construing  descrip- 
tions of  land,  is  not  inflexible;  and  if  it  appears  from  the 
face  of  a  conveyance,  in  the  light  of  the  surrounding  cir- 
cumstances that  the  courses  and  distances  as  given,  cor- 
rectly describe  the  land  intended  to  be  conveyed  they  will 

'  Smith  V.  Land  and  Imp.  Co.,  117  Mo.  438;  Whittelsey  v.  Kellogg,  28  Mo. 
404. 

^Brown  v.  Morrill,  91  Mich.  29. 

'  Beardsley  v.  Crane,  52  Minn.  537. 

■>  Chan  V.  Brandt,  45  Minn.  93;  Cragia  v.  Powell,  128  U.  S.  697;  Nesselrode 
«.  Parish,  59  Iowa,  570. 

"Borkenhagen  ».  Vianden,  83  Wis.  206;  Shepherds.  Nave,  125 Ind.  226;  Ly- 
man  v.  Gedney,  114  111.  388;  Bleidorn  v.  Pilot  Mont.  etc.  Co.,  89  Tenn.  166, 
183,  198,  200;  Montague  County  ».  Land  and  Cattle  Co.,  80  Tex.  392;  Anderson 
-».  Richardson,  92  Cal.  623;  Whitehead  v.  Itagan,  106  Mo.  231 ;  Stall  v.  Beecheer, 
94  Cal.  1;  Arneson  v.  Sprawn  (S.  Dak.),  49  N.  W.  Rep.  1066;  Andieu  v.  Wat- 
kins,  26  Fla.  390;  Ocean  Beach  Association  v.  Yard,  48  N.  J.  Eq.  72;  Squire 
■B.  Greer,  2  Wash.  St.  209;  Atwood  v.  Canrike,  86  Mich.  99;  Pereles  v. 
Magoon,  78  Wis.  27;  Baker  v.  Light,  80  Tex.  627;  James  ».  Drew,  68  Miss. 
518. 

"Yanish  v.  Tarbox,  49  Minn.  268;  Haynes  v.  Young,  36  Me.  557;  Keenan 
V.  Cavanaugh,  44  Vt.  368;  Morse  «.  Rogers,  118  Mass.  572;  Cunningbam  v. 
Curtis,  57  N.  H.  157;  Watsou  v.  Jones,  85  Pa.  St.  117;  Muhlker  v.  Ruppert, 
124  N.  Y.  627. 

'McOullough  V.  Land  &  Imp.  Co.,  48  N.  J.  Eq.  170. 
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prevail.'    But  this  does  not  change  the  general  rule  that 
monuments  control  courses  and  distances.' 

§  1392.  Plats  and  Surveys. — Resort  may  be  had  to  the 
official  plat  in  order  to  identify  the  land  granted  by  the 
government  patent.  °  And  in  case  of  a  city  plat  the  lines 
actually  run  must  control  provided  they  correspond  to  the 
recorded  plat  of  the  city.' 

The  United  States  law  makes  the  field  notes  and  plats  of 
the  original  surveyor  the  primary  and  controlling  evidence 
of  the  boundary. '  If  the  deed  calls  for  natural  objects  or 
monuments,  and  the  land  is  described  in  part  by  a  refer- 
ence to  them,  the  natural  objects  control  the  artificial  mon- 
uments and  the  courses  and  distances,  although  the  plats 
and  field  notes  would  indicate  a  different  location.' 

It  is  also  the  general  rule  of  construction  that  when  the 
natural  and  artificial  monuments  cannot  be  ascertained  by 
any  proper  evidence,  the  courses  and  distances  must  govern 
the  location  of  the  boundary,  and  this  rule  also  applies  in 
respect  to  the  lost  corners  in  the  government  surveys.' 
Where  the  government  map  and  original  field  notes  show 
aU  the  sections  of  a  township  to  be  full,  but  aU  monuments 
between  the  two  northern  or  other  tiers  of  sections  are  lost, 
and  a  survey  based  on  established  monuments  in  the  town- 
ship shows  that  there  is  a  shortage  or  surplusage  in  the 

'  Hale  V.  Cottle,  21  Oreg.  580;  Baldwin  v.  Brown,  16  N.  Y.  359;  Higin- 
bothatn  v.  Stoddard,  73  N.  Y.  94;  Railroad  Co.  «.  Stigeler,  61  N.  Y.  348; 
White  V.  Luning,  93  U.  S.  514;  Davis  v.  Rainsford,  17  Mass.  207;  Linney  v. 
Wood,  66  Tex.  22;  Hanson  v.  Red  Rock  (S.  Dak.),  57  N.  W.  Rep.  11;  Zeibold 
«.  Poster,  118  Mo.  349. 

*  England  ii.  Vandermark,  147  111.  76;  Harding  «.  Wright,  119  Mo.  1;  Wat- 
rous  ■B.  Morrison,  33  Fla.  361;  Kanne  v.  Otty,  25  Oreg.  531;  Norwood  v. 
Crawford,  114  N.  Car.  513;  Thompson  v.  Harris,  40  Nebr.  230. 

'Turner  v.  Railroad  Co.,  113  Mo.  542. 

*  Root  V.  Cincinnati,  87  Iowa,  303. 
'U.  S.  Rev.  Stat.  sect.  3396. 

'Brown  v.  Huger,  21  How.  (U.  S.)  305;  Jefferis  v.  East  Omaha  Land  Co., 
134  U.  S.  178.     See,  also,  Maddox  ».  Penner,  79  Tex.  279. 

'Budd  V.  Brooke,  3  Gill  (Md.),  198;  Heaton  v.  Hodges,  14  Me.  66.  Compare 
with  the  U.  S.  Rev.  Stat,  sects.  2396,  2399,  the  eases  of  Vaughn  ®.  Tate,  64  Mo. 
491;  Major  v.  Watson,  73  Mo.  665;  Overton  ».  Davisson,  1  Gratt.  (Va.)  311; 
Knight  V.  Elliott,  57  Mo.  322;  Hess  «.  Myer,  88  Mich.  339. 
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two  contiguous  sections,  it  should  not  fall  wholly  on  or  to 
the  northern  tier,  but  should  be  apportioned  equally  be- 
tween the  two  tiers,  and  this,  although  the  survey  was 
originally  made  by  starting  at  the  southeast  corner  of  the 
township;'  and  this  is  the  rule  now  adopted  in  regard  to 
shortage  or  surplusage.' 

A  map  which  by  reference  to  monuments  established  or 
by  some  other  mode,  refers  to  a  survey,  is  presumed  to 
correctly  represent  the  survey  actually  made;  but  if  there 
is  a  discrepancy  between  the  map  and  the  survey,  the  sur- 
vey, must  prevail  if  it  can  be  proved.' 

§  1393.  Walls,  Trees,  Fences  and  other  Monuments. — 
A  party  may  bound  his  land  by  the  bank,  margin,  side 
or  shore  of  a  stream  of  water,  or  by  the  side  of  a  way,  wall 
or  some  other  similar  object,  which  become  monuments 
and  are  to  be  treated  as  such.* 

When  the  boundary  line  is  simply  by  an  object  whether 
natural  or  artificial  the  name  of  which  is  used  in  ordinary 
speech  as  defining  a  boundary  and  not  as  describing  a  title 
in  fee,  and  which  does  not  in  its  description  or  nature  in- 
clude the  earth  as  far  down  as  the  grantor  owns,  and  yet 
which  has  width  as  in  the  case  of  a  way,  river,  ditch,  wall, 
fence,  tree,  stake  or  stone,  then  the  centre  of  the  thing  so 
running  or  standing  on  the  land  is  the  boundary  of  the 
premises  granted.' 

§  1394.  Quantity. — The  quantity,  when  given,  cannot 
control  the  courses  and  distances,  nor  the  monuments,  in 
the  description  of  the  land."  The  general  rule  of  ascertain- 
ing the  boundaries,  where  there  is  a  conflict  in  the  descrip- 

'  James  v.  Drew,  68  Miss.  518. 

'Pereles  v.  Magoon,  78  Wis.  27;  Miller  ».  Land  Co.,  44Kans.  354;  Mc Alpine 
V.  Reicheneker,  27  Kans.  257;  Newcomb  v.  Lewis,  31  Iowa,  488,  490;  O'Briea 
V.  McGrane,  27  Wis.  446;  Ware  v.  McQuinn  (Tex.),  26  8.  W.  Rep.  126. 

'  O'Farrell  v.  Harney,  51  Cal.  137.  See,  also,  Penry  v.  Richards,  53  Cal. 
496;  Bean  v.  Bachelder,  78  Me.  186;  Marsli  v.  Mitchell,  35  Wis.  706. 

< Bradford  v.  Cressey,  45  Me.  9;  Starr  v.  Child,  5  Denio  (N.  Y.),  599;  Hatch 
V.  Dwight,  17  Mass.  389;  Dunlap  v.  Stetson,  4  Mason,  C.  C.  349;  Child  v. 
Starr,  4  Hill  (N.  Y.),  369;  Warner  v.  Southworth,  6  Conn.  471. 

'Bostons.  Richardson,  13  Allen  (Mass.),  146. 

'Hodges  V.  Kowing,  58  Conn.  12;  Clute  v.  Railroad  Co.,  130  N.  Y.  367; 
Wright  V.  Wright,  34  Ala.  194;  Hall  v.  Mayhew,  15  Md.  551. 
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tion,  undoubtedly  is  that  the  quantity  yields  to  courses  and 
distances,  and  courses  and  distances  yield  to  monuments. 
That  rule  is  firmly  established.  The  rule,  however,  is  not 
inflexible,  but,  like  other  rules  of  law,  it  must  sometimes 
yield  to  exceptions.  These  are  to  be  made  in  cases  in 
which  the  reason  of  the  rule  or  principle  fails.'  Hence, 
where  it  is  clear  from  the  description  in  a  deed  that  the  in- 
tention was  to  convey  a  certain  quantity,  that  intention  is 
decisive  and  controlling.'  Because  it  is  a  fundamental 
rule  in  the  construction  of  all  contracts  to  arrive  at  and 
give  effect  to  the  intention  of  the  parties.  For  it  is  compe- 
tent for  the  parties  so  to  contract  as  to  suspend  the  appli- 
cation of  the  recognized  rules  of  construction  to  a  deed,' 
and  so  make  the  quantity  control  the  other  descriptions  in 
the  deed.'  And  a  sale  of  property  described  by  boundaries, 
where  one  of  them  cannot  be  definitely  fixed  and  ascer- 
tained, is  not  a  sale  within  fixed  limits  so  as  to  give  the 
grantee  title  to  land  in  excess  of  the  quantity  named.  ° 

§  1395.  Metes  and  Bounds— Eefebence  to  a  Road.  — 
By  metes  and  bounds  are  meant  the  boundary-lines  of 
land,  with  their  terminal  points  and  angles.  Where  land 
is  conveyed  by  a  certain  and  definite  description,  as  by 
metes  and  bounds,  the  fact  that  the  boundaiy  described  in 
the  conveyance  may  be  coincident  with  the  line  of  a  way, 
does  not  of  itself  raise  the  implication  that  such  way  was 
intended  as  the  actual  boundary,  or  conferred  upon  the 
grantee  the  right  to  use  such  way  as  appurtenant  to  the 
granted  premises;  but  it  must  appear  from  the  conveyance, 
either  directly  or  by  fair  inference,  that  it  was  intended 
to  bound  the  land  by  the  road  or  way.'  But  where  a 
grantor  conveys  land  describing  it  as  bounded  expressly  on 
a  street  or  way  over  his  other  land,  or  by  reference  to  a 
map  or  plan  upon  which  a  street  is  shown,  he,  and  those 

'Davis  V.  Rainsford,  17  Mass.  207. 
'  Rioux  V.  Cormier,  75  Wis.  566. 

'Sanders  ®.  Godding,  45  Iowa,  463;  Higinbotham  v.  Stoddard,  73  N.  Y.  94; 
Bell  «.  Sawyer,  32  N.  H.  73. 
*  Rioux  V.  Cormier,  75  Wis.  566. 
'  Derouen  v.  Davidson,  43  La.  Ann.  943. 
'Lanliin  v.  Terwilliger,  23  Oreg.  97. 
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claiming  under  him,  are  forever  afterwards  estopped  to 
deny  the  existence  of  such  street  as  to  the  grantee,  his 
heirs  or  assigns;  and  if  the  way  is  a  pubhc  highway, 
and  by  competent  authority  should  afterwards  be  discon- 
tinued, such  grantor  or  successor  in  interest  cannot  use 
the  soil  of  the  highway  so  as  to  defeat  the  right  of  way 
of  the  grantee,  his  heirs  or  assigns,  or  render  it  substan- 
tially less  beneficial. ' 

§  1396.  Division  Lines  Established  by  Parol  Agree- 
ment.— Disputed  boundary  lines  between  adjoining  lands 
may  be  established  by  expiess  parol  agreement  executed 
immediately  and  accompanied  by  possession  according  to 
such  agreement,"  and  such  division  lines  shall  not  be  dis- 
turbed, though  it  may  afterwards  appear  that  it  was  not 
the  true  line  according  to  the  paper  title.'  But  such  agree- 
ment, without  possession,  which  changes  the  legal  con- 
struction of  the  title-deed  is  not  binding  under  subsequent 
purchases.*  The  owners  must  take  possession  in  order  to 
have  the  agreement  binding.' 

§  139Y.  Such  Parol  Agreement  Not  Within  the  Stat- 
ute OP  Frauds. — There  is  a  conflict  of  authority  upon  the 
question  whether  disputed  and  uncertain  boundaries  may  be 
fixed  by  a  parol  agreement  of  conterminous  proprietors.  By 
some  courts  it  is  held  that  such  agreement  is  substantially 
for  the  sale  of  land  and  required  to  be  in  writing  by  the 

'Howes.  Alger,  4  Allen  (Mass.),  206;  White's  Bank  v.  Nichols,  64  N.  Y. 
65;  Smith  v.  Lock,  18  Mich.  56;  Sutherland  v.  Jackson,  32  Me.  80;  Dawson  v. 
Ins.  Co.,  15  Minn.  136. 

'Teass  ».  St.  Albans,  38  W.  Va.  1;  Mc Arthur  d.  Henry,  35  Tex.  801;  O'Don- 
nell  «.  Penney,  17  R.  I.  164;  Watrous  v.  Morrison,  33  Fla.  261. 

^Sneed  b.  Osborn,  25  Cal.  619,  626,  Gwynn  v.  Schwartz,  32  "W.  Va.  487 
Blair  v.  Smith,  16  Mo.  373,  281;  Wakefield  v.  Ross,  5  Mason,  C.  C.  16,  23 
Kellogg  D.  Smith,  7  Cush.  (Mass.)  375,  380;  Gray  v.  Berry,  9  N.  H,  473,  477 
Orr«.  Hadley,  36  N.  H.  575,  598;  Jackson  v.  Dysling,  2  Caines,  198,  201 
Jackson  v.  Ogden,  7  Johns.  (N.Y.)  238,  245;  Kip  v.  Norton,  12  Wend.  (N.  Y.) 
127,  130;  Lindsay  «.  Springer,  4  Harr.  (Del.)  547,  549,  550;  Perkins  v.  Gay,  3 
Serg.  &  R.  (Pa.)  327,  331. 

*  Shaffer  v.  Hahn,  111  N.  Car.  1. 

'Idaho  Land  Co.  v.  Parsons,  3  Idaho,  1191;  Phillips  v.  O'Neal,  87  Ga.  737; 
Helm  V.  Wilson,  89  Cal.  593;  Cavanaugh  v.  Jackson,  91  Cal.  580;  Hills  d.  Lud- 
wig,  46  Ohio  St.  373. 
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statute  of  frauds.  Others  concede  the  application  of  the 
statute  of  frauds  but  hold  that  when  possession  is  taken 
Under  a  parol  agreement  and  continued  for  a  long  time,  or 
is  followed  by  valuable  improvements,  the  other  party  is 
precluded  by  estoppel  from  controverting  the  correctness  of 
the  boundary  thus  designated.  Others  hold  that  such  an 
agreement  when  entered  into  in  good  faith  for  the  purpose 
only  of  fixing  a  disputed  and  uncertain  boundary,  is  not  an 
agreement  for  the  sale  of  land,  but  is  a  mere  application  of 
the  title  to  the  subject  and  it  is  therefore  not  within  the 
operation  of  the  statute.  This  is  the  present  authority  and 
overwhelmingly  sustained  by  the  courts. '  Such  agreement 
is  not  regarded  as  passing  any  real  estate,  but  merely  as 
defining  the  line  between  their  respective  grants,  and,  hence, 
is  not  within  the  statute  of  frauds." 

§  1398.  Acquiescence.— It  is  the  general  rule  that  when 
a  boundary  line  between  two  adjoining  estates  has  been 
recognized  and  aquiesced  in  by  the  owners  of  both  for  a 
length  of  time  equal  to  that  prescribed  by  the  statute  of 
limitations  as  barring  a  right  of  entry,  the  owners  of  both 
estates  are  precluded  from  denying  it  to  be  the  true  line  of 

1  Grigsby  v.  Combs  (Ky.),  21  8.  W.  Kep.  37;  Archer  v.  Helm,  69  Miss.  730; 
Natches  «.  Vandervelde,  31  Miss.  706;  Vosburgh  ».  Teator,  32  N.  Y.  561;  Sel- 
lick  V.  Addams,  15  Johns.  (N.  Y.)  197;  Hagey  v.  Detweiler,  35  Pa.  St.  409; 
Jordan  v.  Deaton,  23  Ark.  704;  Turner  ».  Baker,  64  Mo.  218;  Blair  v.  Smilh, 
16  Mo.  273;  Sneed  «.  Osborn,  25  Cal.  619;  Boyd  v.  Graves,  4  Wheat.  (U.  S.) 
513;  Jackson  v.  Ogden,  4  Johns.  (N.  Y.)  142;  Perkins  v.  Gay,  3  Serg.  &  R. 
(Pa.)  331;  McNamara  «.  Beaton,  83111.498;  Kinsey  «.  Satterthwaite,  88  Ind. 
842;  Joyce  v.  Williams,  26  Mich.  332;  Kip  v.  Norton,  12  Wend.  (N.  Y.)  127; 
Knowles  v.  Toothaker,  58  Me.  174;  Sheets  v.  Sweeney,  136  111.  336;  Quick  v. 
ZSTitschelm,  139  111.  251;  Krlder  v.  Milner,  99  Mo.  145;  Cooper  ».  Austin,  58 
Tex.  494;  Wildey  v.  Bonney,  31  Miss.  644;  Horton  v.  Brown,  130  Ind.  113; 
Hills  V.  Ludwig,  46  Ohio  St.  373;  Bobo  ».  Richmond,  25  Ohio  St.  115;  Silvarer 
V.  Hansen,  77  Cal.  579;  Atchison  v.  Pease,  96  Mo.  566;  Le  Compte  v.  Lueders, 
90  Mich.  495.  See,  also,  Hass  v.  Plautz,  56  "Wis.  105;  Pickett  v.  Nelson,  79 
Wis.  9;  Cleaveland  v.  Plagg,  4  Cush.  (Mass.)  76;  Russell  v.  Maloney,  39  Vt. 
579;  Coleman  «.  Smith,  55  Tex.  259;  Smith  v.  Hamilton,  20  Mich.  433; 
Beardsley  v.  Crane,  52  Minn.  537;  Gwynn  u.  Schwartz,  32  W.  Va.  487. 

5  Hagey  v.  Detweiler.  35  Pa.  St.  409,  412;  Smith  v.  McCorkle,  105  Mo.  185; 
Lindsay  ®.  Springer,  4  Harr.  (Del.)  547,  550;  Turner  v.  Baker,  64  Mo.  218, 
239,  240;  Smith  v.  Hamilton,  20  Mich.  433,  438;  Terry  v.  Chandler,  16  N.  Y. 
854,  355. 
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boundary.'  Some  courts  deny  the  soundness  of  the  theory 
that  a  parol  agreement,  either  actual  or  supposed,  lies  at 
the  foundation  of  the  rule,  and  hold  that  the  supposition 
of  such  an  agreement,  in  cases  of  long  acquiescence,  is  en- 
tirely superfluous.  Because  the  acquiescence  in  such  cases 
affords  ground,  not  merely  for  an  inference  of  fact  to  go 
to  the  jury  as  evidence  of  an  original  agreement,  but  for  a 
direct  inference  as  to  the  true  boundary  line.  It  is  held  to 
be  proof  of  so  conclusive  a  nature  that  the  party  is  pre- 
cluded from  offering  any  evidence  to  the  contrary.  Un- 
less the  acquiescence  has  continued  for  a  sufficient  length 
of  time  to  become  thus  conclusive,  it  is  of  no  importance. 
In  all  cases  in  which  practical  locations  have  been  con- 
firmed upon  evidence  of  this  kind,  the  acquiescence  has 
continued  for  a  long  time,  rarely  less  than  twenty  years.* 
This  rule  appears  to  have  been  adopted  as  a  rule- of  repose, 
for  the  purpose  of  quieting  titles,  and  preventing  the  un- 
certainty and  confusion,  and  consequent  litigation,  which 
would  be  likely  to  result  from  the  disturbance  of  boundary 
hnes  so  long  established.' 

That  the  acquiescence  must  be  for  the  statutory  period  to 
bar  title  is  the  prevailing  rule.' 

§  1399.  Adverse  Possession — Mistake. — Possession  or 
intrusion  upon  land  by  mistake  in  consequence  of  conf  u- 

'  Adams  v.  Rockwell,  16  Wend.  (N.  Y.)  385,  302;  Smith  v.  McAllister,  14 
Barb.  (N.  Y.)  434,  436,  437,  438;  Rockwell  v.  Adams,  7  Cow.  (N.  Y.)  761,  762; 
Kip  V.  Norton,  12  Weud.  (N.  Y.)  127;  Faught  v.  Holway,  50  Me.  24;  Gilchrist 
V.  McGee,  9  Yerg.  (Tenn.)  455;  Sneed  v.  Osborn,  25  Cal.  619,  626;  Calumhet 
V.  Pacheco,  48  Cal.  395  397;  Turner  ».  Baker,  64  Mo.  218,  243;  Gwynn  v. 
Schwartz,  33  W.  Va.  487;  Smith  v.  Boone,  84  Tex.  526;  O'Donnell  v.  Penny, 
17  R.  I.  164. 

2  Baldwin  i>.  Brown,  16  N.  Y.  359. 

5  Jackson  v.  Van  Corlaer,  11  Johns.  (N.  Y.)  133,  127;  Kellogg  v.  Smith,  7 
Cush.  (Mass.)  375,  381;  Baldwin  «.  Brown,  16  N.  Y.  359,  363,  364;  McCor- 
mick  V.  Barnum,  10  Wend.  (N.  Y.)  105,  109;  Smith  v.  McAllister,  14  Barb. 
(N.  Y.)  434,  437. 

^  Doolittle  V.  Bailey,  85  Iowa,  398;  Harsoll  v.  Houston,  66  Tex.  278;  Hinkley 
®.  Grouse,  125  N.  Y.  730;  Hoffman  v.  White,  90  Ala.  354;  Eiden  v.  Eiden,  76 
Wis.  435;  Wilson  v.  Gunning,  80  Iowa,  331;  Abernalte  v.  Edgar,  23  Nebr.  70; 
Switzgable  ».  Worseldine,  5  Utah,  386;  Liddon  v.  Hodnett,  22  Fla.  442;  Levy 
B.  Yerga,  35  Nebr.  764;  Wacha  «.  Brown,  78  Iowa,  432;  Koenigs  «.  Jun"-,  73 
Wis.  178;  Glover  v.  Wright,  82  Ga.  114;  Beaubien  v.  Kellogg,  69  Mich.  333, 
Compare  Beardsley  v.  Crane,  53  Minn.  537;  Coy  v.  Miller,  31  Neb.  348. 
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sion  or  uncertainty  as  to  the  true  boundary  without  any 
intention  of  claiming  title  beyond  the  lawful  boundary  is 
not  adverse."  So  one  in  possession  of  land  claiming  only 
to  the  true  line  according  to  the  deed  under  which  he  holds, 
and  who  has  never  claimed  or  been  in  actual  occupancy 
beyond  the  true  line,  and  regardless  of  it,  is  only  entitled 
to  the  quantity  called  for  by  his  deed,  although  he  is  mis- 
taken as  to  the  calls  in  the  deed  and  the  location  of  the 
true  boundary  line." 

When,  however,  one  takes  and  holds  possession  by  a 
conveyance  and  claims  to  be  the  true  owner  thereof,  his 
possession  will  be  deemed  adverse,  and  this  is  true  though 
he  believes  the  fence  to  be  the  true  line,  when,  in  fact  such 
was  not  the  case.'  Accordingly  if  a  person  by  mistake  en- 
ters and  occupies  land  not  embraced  in  his  title,  and  claims 
it  as  his  own  for  the  statutory  period,  he  becomes  invested 
with  the  title  thereto  by  possession,  although  his  entry  and 
occupation  was  by  mistake.*  So  where  the  boundary  of 
two  grants  overlap  and  both  claimants  in  possession  of 
parts  of  the  lappage,  the  one  having  the  better  title  has 
constructive  possession  of  all  except  that  actually  inclosed 
by  the  other.*  But  the  possession  with  the  intention  of 
holding  to  a  certain  line,  whether  such  line  is  the  true 
boundary  or  not,  is  adverse  possession  of  the  land  beyond 
the  true  boundary." 

§  1400.  Admission  of  Parol  Evidence. — It  is  well  settled 
that  when  the  grant  describes  the  premises  by  distinct  and 
definite  boundaries  by  which  the  land  can  be  located,  no  ex- 

'  Bohny  -o.  Petty,  81  Tex.  524;  Heinz  v.  Cramer,  84  Iowa,  497;  White  ®. 
Ward,  35  W.  Va.  418;  Hatfield  v.  Workman,  35  W.  Va.  578;  King  v.  Brig- 
ham,  33  Oreg.  363;  Caufield  «.  Clark,  17  Oreg.  473;  Silvercreek  Cement  Corp. 
«.  Cement  Co.  (Ind.),  35  N.  E.  Rep.  125;  Brown  v.  Cockerell,  33  Ala.  45; 
Goldsborough  «.  Pidduck,  87  Iowa,  599;  Preble  v.  Railroad  Co.,  85  Me. 
260. 

« Kuntze  i).  Evans,  107*  Mo.  487. 

3  Battner  v.  Baker,  108  Mo.  311. 

^Ramsey?).  Ogden,  23  Oreg.  347;  French  v.  Pearce,  8  Conn.  445;  Crary  v. 
Goodman,  33  N.  Y.  175;  Erck  «.  Church,  87  Tenn.  575;  Holloran  v.  Holloran, 
149  Mass.  398. 

'  Boomer  v.  Gibbs,  114  N.  Car.  76. 

« Watrous  v.  Morrison,  33  Fla.  361. 
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trinsic  facts  or  parol  evidence  can  be  resorted  to  for  the 
purpose  of  controlling  or  varying  the  description.  The 
boundaries  must  be  determined  by  the  calls  in  the  deed 
when  they  are  definite  and  distinct."  Eesort  can  be  had  to 
parol  evidence  only  when  there  is  an  uncertain  or  ambiguous 
description  in  the  deed." 

Proof  by  common  reputation  is  allowable.  Thus,  where 
the  location  of  a  private  boundary  depends  upon  showing 
a  public  boundary,  the  latter  may  be  shown  by  proof  of 
common  or  general  reputation. ' 


Article  6. 
Estate  Conveyed. 

§  1401.  Appurtenances.  §  1408.  Reservation  of  Minerals. 

§  1403.  Whatever      is     Appurtenant  §  1409.  Deed  Taking  Place  of  an  Ex- 
Passes,  ecutory  Contract. 

§  1403.  Easements.  §  1410.  Revocation  of  Deed. 

§  1404.  Exceptions  and  Reservations.  §  1411.  Conveying  Freehold  Estate  to 

§  1405.  Construction    of    Exceptions  Begin  at  Grantor's  Death, 

and, Reservations.  §  1413.  Conditions. 

§  1406.  Reservation  or  Exception  Re-  §  1413.  Fee  Simple  Conveyance, 

pugnaut  to  Grant.  §  1414.  Proof  of  Ancient  Deeds. 

§  1407.  Access  to  Strata  Underlying  §  1415.  Lost  Unregistered  Deed. 
Coal. 

§  1401.  Appurtenances. — Appurtenances  are  things  be- 
longing to  another  thing  as  principal,  and  which  pass  as 
incident  to  the  principal  thing.  Thus,  if  a  house  and  land  is 
conveyed,  everything  passes  which  is  necessary  to  the  full 
enjoyment  thereof  and  which  is  in  use  as  incident  or  ap- 
purtenant thereto.     Under  this  term  are  included  a  right  of 

'  Drew  v.  Swift,  46  N.  Y.  304;  Lawrence  v.  Palmer,  71  N.  Y.  607;  "Water- 
man V.  Johnson,  13  Pick.  (Mass.)  361;  Bond  v.  Fay,  13  Allen  (Mass.),  86; 
Beardsley«.  Crane,  53  Minn.  587;  Segar  v.  Babcock  (R.  I.),  36  At.  Rep.  357; 
Ames  «.  Hilton,  70  Me.  36;  Miles  v.  Barrows,  133  Mass.  579. 

'Atkinson  s.  Cummins,  9  How.  (U.  8.)  479;  Macdonald  ».  Morrill,  154  Mass. 
370;  Wead  v.  Railroad  Co.,  64  Vt.  53;  Rugg  v.  Ward,  64  Vt.  403;  Patch  ®. 
Keeler,  38  Vt.  333;  Converse  v.  Langshaw,  81  Tex.  375;  Wills  v.  Leverich,  30 
Oreg.  168;  Pickett  «.  Nelson,  79  Wis.  9;  Borer  v.  Lange,  44  Minn.  381; 
Bonaparte  v.  Carter,  106  N.  Car.  534;  Palmer  ».  Parrell,  139  Pa.  St.  163. 

'Holbrook  v.  Debo,  99  111.  384;  Boardman  v.  Ford,  6  Pet.  (U.  S.)  338;  Mul- 
laney  «.  Duffy,  145  111.  559;  Stetson  v.  Freeman,  35  Kans.  533. 
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way,  and  generally  anything  necessary  to  the  enjoyment  of 
a,  thing. 

A  conveyance  of  a  dw  elling-house  and  out-buildings  be- 
longing thereto  conveys  the  out-buildings  upon  precisely 
ihe  same  principle  by  which  it  is  held  to  convey  the  dwell- 
ing-house.' Grant  of  a  messuage  passes  the  house,  with 
the  close  upon  which  it  is  built,  and  tho  garden,  yard  or 
ground  lying  near  and  belonging  to  the  messuage.'  When 
anything  is  granted,  all  the  means  to  attain  it,  and  all  the 
fruits  and  effects  of  it,  are  also  granted,  and  will  pass  in- 
clusive.' 

Ordinarily,  whatever  easement  and  privileges  legally  ap- 
pertain to  property,  pass  by  a  conveyance  of  the  property 
itself,  without  any  additional  words.  The  grant  of  the 
thing  passes  the  incident  as  well  as  the  principal,  though 
the  latter  only  is  mentioned;  and  this  effect  cannot  be 
avoided  without  an  express  reservation.  Thus,  a  garden 
is  parcel  of  a  house,  and  passes  without  the  addition  of 
the  word  "appurtenances." 

The  term  appurtenances,  at  the  present  time,  in  the  ma- 
jority of  cases  in  deeds  and  leases  has,  in  fact,  no  meaning 
whatever  in  the  minds  of  contracting  parties,  who  append 
the  unnecessary  formula  by  force  of  the  custom  and  ex- 
ample which  has  for  so  long  a  time  applied  to  grants  and 
leases  of  the  principal  thing,  to  which  no  inferior  easement 
or  servitude  whatever,  in  fact,  belongs.  Under  the  statu- 
tory deeds  and  leases  of  many  of  the  States  the  term  "  ap- 
purtenances "  is  omitted.  So  under  the  modern  convey- 
ance the  term  "appurtenances"  need  not  be  used,  except 
in  technical  cases;  as  by  a  sale  or  lease  of  a  building,  every- 
thing which  belongs  to  it,  or  is  used  with  it,  and  which  is 
reasonably  essential  to  its  enjoyment,  passes  as  incident  to 
the  principal  thing  and  as  a  part  of  it,  unless  especially  re- 
served.* 

'  Woodman  v.  Smith,  53  Me.  79. 
«Shep.  Touch.  94;  Co.  Litt.  216. 

3  United  States  v.  Appleton,  1  Sumner,  C.  C.  493;  Riddle  v.  Littlefield,  53 
JiT.  H.  503. 

4  Riddle  V.  Littlefield,  53  N.  H.  503;  Ring  v.  Billings,  51  111.  475;  Baker  v. 
Jordan,  3  Ohio  St.  438;  Patterson  v.  Harlan,  134  Pa.  St.  67;  Brookhaven  v. 
Smith,  118  N.  Y.  634;  Brackett  v.  Goddard,  54  Me.  313. 
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§  1402.  Whatever  is  Appurtenant  Passes.— The  gen- 
eral rule  of  law  is  that  when  a  party  grants  a  thing,  he, 
by  implication,  grants  whatever  is  incidental  to  it  and 
Necessary  to  its  beneficial  enjoyment.  The  incident  goes 
with  the  principal  thing.'  Under  this  rule,  the  right  to 
the  use  of  ditch  and  water  existing  in  favor  of  land  con- 
veyed by  deed,  and  without  which  the  land  would  be 
practically  valueless,  passes  by  the  deed  as  appurtenant.' 
All  things  necessary  to  the  use  and  enjoyment  of  the 
thing  granted,  which  the  grantor  had  power  to  convey, 
passes.'  And  the  word  appurtenant  does  not  recognize 
or  re-create  an  extinguished  right  of  way  across  adjoining 
premises.* 

The  rights  in  a  wharf  may  be  appurtenant. '  Machinery 
necessary  to  run  a  miU  is  appurtenant,'  or  if  it  is  included 
in  the  description.'  But  the  machinery  in  a  mill  may  be 
separated  from  the  mill  by  a  reservation.' 

Ordinarily,  land  cannot  be  said  to  pass  as  appurtenant  to 
land;  but  if  the  land  expressly  granted  does  not  admit  of 
a  reasonable  enjoyment  without  certain  adjacent  land 
which  has  been  constantly  used  with  the  land  granted, 
it  will  also  pass,"  perhaps  not  as  appurtenant,  but  as  a 
parcel." 

§  1403.  Easements.— Easements  incident  to  land  pass 
in  the  deed.     So  when  a  grantor  sells  lots  fronting  upon  a 

'Huttemeier  v.  Albro,  18  N.  Y.  48;  Dietz  v.  Transfer  Co.,  95  Cal.  92; 
Sheby  v.  Railroad   Co.,  143  111.  385;  Cave  v.  Crafts,  58  Cal.  135. 

*  Simmons  v.  Wenters,  21  Oreg.  35;  Tucker  v.  Jones,  8  Mont.  225;  White  v. 
Barlow,  72  Ga.  887. 

'  Tourtellot  d.  Phelps,  4  Gray  (Mass.),  378;  Parker  o.  Bennett,  11  Allen 
(Mass.),  388;  Philbrick  v.  Ewing,  97  Mass.  133. 

*Pope  V.  O'Hara,  48  N.  Y.  446. 

'  Perry  v.  Railroad  Co.,  55  N.  J.  L.  178. 

« White  V.  Foster,  102  Mass.  375. 

'Allen  V.  Woodard,  125  Mass.  400. 

8  Merrill  v.  Wyman,  80  Me.  491. 

'Kimbrell  v.  Rogers.  90  Ala.  339;  "Woodman  v.  Smith,  53  Me.  79,  81;  Rid- 
dle v.  Littlefleld,  53  N.  H.  508;  Voorhees  c.  Burchard,  65  N.  Y.  102;  Esty  v. 
Currier,  98  Mass.  502.  Compare  Leonard  «.  White,  7  Mass.  6;  Harris  v. 
Elliott,  10  Pet.  (U.  8.)  25;  Co.  Litt.  121,  126;  Jackson  v.  Hathaway,  15  Johns! 
(N.  Y.)447. 

"Lee  o.  Bumgardner,  86  Va.  315. 
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certain  street,  the  street  is  appurtenant  to  the  lots.'  A 
deed  of  a  way  conveys  an  easement  only  in  the  land  itselL 
And  so  a  deed  of  a  party  entitled  to  an  easement  only, 
though  in  terms  broad  enough  to  convey  land,  conveys 
only  the  easement."  But  a  conveyance  of  land  draws  after 
it  all  easements  which  the  grantor  had  a  right  to  convey." 

The  right  of  the  grantor  to  sever  the  right  to  a  water 
power  from  a  particular  portion  of  his  land  cannot  be 
doubted.*  For  the  ownership  of  water  cannot  be  confined 
to  a  mere  right  in  the  nature  of  a  license,  and  is  not 
dependent  on  lands  to  which  it  may  be  appurtenant;  it  is  a 
well  recognized  title  or  interest  in  realty  as  land  itself,  and 
uses  by  which  it  is  limited  to  special  places  and  specified 
purposes  are  exceptional, '  and  it  may  be  severed  from  the 
land. 

A  way  reserved  is  strictly  an  easement  newly  created  by 
way  of  grant  from  the  grantee  in  the  deed  of  the  estate  of 
the  grantor.' 

Whether  the  same  rule  of  construction  applies  to  a  reser- 
vation or  an  implied  grant  as  to  an  express  grant,  thereby 
making  it  necessary  to  use  the  word  "heirs"  to  create  a 
fee,  is  a  controverted  question.  In  some  of  the  States  the 
words  of  inheritance  are  considered  essential;'  but  other 
courts  hold  the  contrary  view.  °  It  is  the  better  doctrine 
to  hold  that  the  rights  reserved  are  permanent  rights  for 
the  benefit  of  the  principal  estate  whoever  may  be  the 
owner;  because  they  are  manifestly  designed  to  be  appur- 

'  Tnitt  D.  Spotts,  87  Pa.  St.  339;  Patterson  v.  Harlan,  134  Pa.  St.  67. 

» Graves  v.  Manuf.  Co.,  44  N.  H.  463;  Leavltt  v.  Towle,  8  N.  H.  97;  Peck 
v.  Smith,  1  Conn.  103. 

sHowe  i>.  Alger,  4  Allen  (Mass.),  206;  White's  Bank  v.  Nichols,  64  N.  Y. 
65;  Tinker  v.  Forbes,  136  111.  331;  Smith  v.  Lock,  18  Mich.  56;  Sutherland  v, 
Jackson,  33  Me.  80;  Ay  ling  v.  Kramer,  133  Mass.  12;  Dawson  v.  Ins.  Co., 
15  Minn.  136;  Cole  v.  Bradley,  86  Me.  380;  Lankin  ®.  Terwilliger,  33  Oreg.  97; 
Fuller  V.  Arms,  45  Vt.  400. 

*Hall  V.  Ionia,  38  Mich.  493,  498,  499;  Winchell  v.  Clark,  68  Mich.  64. 

5  Hall  V.  Ionia,  38  Mich.  49.J;  Emerson  v.  Mooney,  50  N.  H.  315;  Owen  i). 
Field,  108  Mass.  90;  Pettee  t>.  Hawes,  13  Pick.  (Mass.)  333. 

"Durham  v.  Walker,  3  Q.  B.  940:  Wickham  v.  Halker,  7  Mees.  &  Wels.  75 j 
Dyer  v.  Sanford,  9  Met.  (Mass.)  395;  Bowen  v.  Conner,  6  Cush.  (Mass.)  133; 
Hagerty  v.  Lee,  54  N.  J.  L.  580. 

1  Ashcroft  «.  Railroad  Co.,  136  Mass.  196;  Kister  v.  Reeser,  98  Pa.  St.  1. 

8  Winthrop  «.  Fairbanks,  41  Me.  307;  Randall  v.  Randall,  59  Me.  338. 
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tenant  to  the  grantor's  estate  and  to  constitute  a  part  of  it.' 
The  common  law  rule  requiring  the  word  "heirs"  in  the 
creation  of  an  estate  of  inheritance  by  deed  is  inapplicable 
in  creating  a  permanent  easement  by  way  of  reservation  or 
exception.' 

§  1404.  Exceptions  AND  Keservations.— By  an  exception 
some  portion  of  the  subject  of  the  grant  is  excluded  from 
the  conveyance,  and  the  title  to  the  part  so  excepted  re- 
mains in  the  grantor  by  virtue  of  the  original  title.  A 
reservation  creates  a  new  right  out  of  the  subject  of  the 
grant,  and  is  originated  by  the  conveyance;  the  new  right 
is  usually  an  incorporeal  hereditament.'  The  use  of  the 
word  reserve  instead  of  except  does  not  change  the  effect  of 
the  instrument  when  it  is  clear  an  exception  was  intended. 
A  reservation  requires  the  same  words  of  limitation  as  a 
direct  grant  to  the  grantor,  but  an  exception  requires  no 
words  of  limitation.*  An  exception  is  always  a  part  of 
the  thing  granted ;  a  reservation,  of  a  thing  not  in  esse,  but 
merely  created  or  reserved;  the  exception  is  of  the  whole 
of  the  part  excepted;  the  reservation  may  be  of  a  right  or 
interest  in  the  particular  part  affected  by  the  reservation. 
An  exception  differs  from  an  explanation  which,  by  the 
use  of  a  proviso,  and  the  like,  is  allowed  to  explain  doubt- 
ful clauses  precedent,  or  to  separate  and  distribute  generals 
into  particulars.  A  condition  limits  the  grantee's  use  of 
the  land,  and  gives  the  grantor  no  right  to  assign  it  to  an- 
other.' 

To  make  a  valid  exception  these  things  must  concur:  1. 
The  exception  must  be  by  apt  woi'ds,  as  "saving  and  ex- 
cepting;" 2.  It  must  be  of  part  of  the  thing  previously  de- 

'  Randall  v.  Latham,  36  Conn.  48. 

'^  Chappell  V.  Railroad  Co.,  62  Conn.  195.  See,  also,  Hagerty  «.  Lee,  54 
N.  J.  L.  580. 

'Brown  n.  Anderson,  88  Ky.  577;  Stock  well  v.  Couillard,  139  Mass. -230; 

Langdon  v.  Mayor,  6  Abb.   N.   C.  (N.  Y.)  314;  Mitchell  v.  Thorne,  184  N.  Y.' 

'  536;  Bray®.  Hussey,  83  Me.  329;  Jones  v.  DeLassus,  84  Mo.  541;  New  York 

V.  Law,  135  N.  Y.  380;  King  v.  Wells,  94  N.  Car.   344;  Whitaker  b.  Brown, 

46  Pa.  St.  197;  Achorn  v.  Jackson,  86  Me.  315. 

<Bean  v.  French,  140  Mass.  339;  Emerson  v.  Mooney,  50  N.  H.  316;  Keeler 
V.  Wood,  30  Vt.  343. 

» Westmoreland,  etc.  Gas  Co.  v.  DeWitt,  130  Pa.  St.  335. 
181 
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scribed,  and  not  of  some  other  thing;  3.  It  must  be  of  part  of 
the  thing  only,  and  not  of  all,  the  greater  part,  or  the  ef- 
fect of  the  thing  granted;  4.  It  must  be  of  such  thing  as  is 
severable  from  the  demised  premises,  and  not  of  an  in- 
separable incident;  5.  It  must  be  of  such  a  thing  as  he  that 
excepts  may  have,  and  which  properly  belongs  to  him;  6. 
It  must  be  of  a  particular  thing  out  of  a  general,  and  not 
of  a  particular  thing  out  of  a  particular  thing;  Y.  It  must 
be  particularly  described  and  set  forth.' 

Technically,  an  exception  should  be  incorporated  in  the 
premises  of  the  deed,  and  is  a  part  of  the  description;  a 
reservation  should  appear  in  the  reddendum  clause  of  the 
deed.  But  this  principle  is  not  essential,  for  the  intention 
of  the  parties  must  control."  And  a  reservation  cannot  vest 
any  right  in  a  stranger  to  the  deed.' 

§  1405.  Construction  of  Exceptions  and  Reserva- 
tions. — A  reservation  must  be  so  constructed  as  to  comply 
with  the  intention  of  the  parties,  and  to  give  effect  to  its 
operation.  Thus,  where  a  deed  excepts  from  its  operation 
"all  oils,  asphaltum  and  other  kindred  mineral  sub- 
stances," and  contains  a  reservation  of  the  right  to  erect 
machinery  to  develop  such  minerals  and  bring  them  to 
the  surface,  the  gi-antor  and  those  claiming  under  him 
may  go  upon  the  land  for  that  purpose.* 

A  right  of  occupation  by  the  grantor  may  be  excepted 
out  of  the  grant,  and  is  not  inconsistent  with  the  passage 
of  an  interest  or  title  to  the  grantee.'  So  land  can  be  ex- 
cepted out  of  a  grant  and  the  grantee  will  take  no  title 
to  it.' 

'  Bouvier's  L.  Diet. 

« Hagerty  a.  Lee,  54  N.  J.  L.  580;  Gage  v.  Barnes,  64  N,  H.  613. 

*  Murphy  v.  Lee,  144  Mass.  371;  Young,  Petitioner,  11  R.  I.  636;  Bridger  v. 
Pierson,  45  N.  Y.  601;  Hornbeck  «.  Westbrook,  9  Johns.  (N.  Y.)  73;  Brown 
».  Anderson,  88  Ky.  577. 

4Dietz®.  Transfer  Co.,  95  Cal.  93;  Painter  «.  Pasadena,  etc.  Co.,  91  Cal.  86. 

'Eckman  v.  Eckman,  68  Pa.  St.  460;  Waugh  «.  Waugh,  84  Pa.  St.  3j0; 
Cable  ».  Cable,  153  Pa.  St.  451. 

'Umscheid  v.  Scholy,  84  Tex.  365.  See,  also,  Dunston  v.  Railroad  Co.,  3 
N.  Dak.  46;  Shelbys.  Railroad  Co.,  143  111.  385;  Bills  i>.  Railroad  Co.,  5  Wash. 
St.  509;  Perry  r>.  Railroad  Co.,  55  N.  J.  L.  178;  Tinker  v.  Forbes,  136  111. 
331. 
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The  rights  of  heirs  of  the  grantor  to  protect  the  graves 
and  monuments  in  ground  reserved,  are  not  to  be  solely 
ascertained  and  limited  by  the  rules  defining  the  rights  of 
heirs  of  persons  buried  in  churchyards  and  incorporated 
cemeteries,  but  must  be  ascertained  from  the  words  of  the 
clause  in  the  deed,  aided  by  the  general  rules  relating  to 
burial  places.' 

And  so  the  heirs  of  a  decedent  at  whose  grave  a  monu- 
ment has  been  erected,  or  the  person  who  rightfully  erected 
it,  can  recover  damages  from  one  who  wrongfully  iujures 
or  removes  it,  or  by  an  injunction  may  restrain  one  who, 
without  authority  or  right,  threatens  to  injure  or  remove 
it,  and  this  though  the  title  to  the  ground  wherein  the 
grave  is,  be  not  in  the  plaintiff,  but  in  another." 

In  a  reservation  of  mines  and  minerals,  the  reservation 
covers  only  metals  and  minerals  in  common  use  and  com- 
monly known  as  such;  it  covers  nothing  else  discovered  on 
the  premises.' 

Where  a  parcel  of  land  is  conveyed,  reserving  a  building 
thereon  with  the  privilege  of  remaining  as  long  as  the 
building  stands,  this  exception  constitutes  a  base  or  quali- 
fied fee  in  so  much  of  the  land  as  is  necessary  for  the  rea- 
sonable use  of  the  building,  determinable  when  the  building 
ceases  to  remain  upon  the  premises  conveyed."  A  reserva- 
tion is  to  be  construed  more  strictly  than  a  grant,  yet  such 
reservation  will  include  the  use  of  such  means  as  are  indis- 
pensably necessary  to  the  exercise  of  the  right  reserved.' 

A  warranty  deed  of  a  farm  except  a  certain  part  of  which 
the  grantor  has,  at  that  time  no  title,  will  not  pass  an  after- 
acquired  title  to  the  excepted  part.' 

§  1406.  Eesekvation  OR  Exception  Eepugnant  TO  Grant, 
— If  there  is  an  explicit  and  unambiguous  grant  of  a  thing, 

'  Mitchell  v.  Thome,  134  N.  Y.  536. 

"Fierce  v.  Cemetery,  10  R.  I.  327;  Beatty  v.  Kurtz,  2  Pet.  (U.  8.)  566;  Mat- 
thews V.  Jeffrey,  L.  R.  6  Q.  B.  Div.  290;  2  Bl.  Com.  428;  Mitchell  v.  Thome, 
134  N.  Y.  536;  Herbert  v.  Pue,  72  Md.  807. 

'Deer  Lake  Co.  ■».  Land  and  Iron  Co.,  86  Mich.  180. 

^Farnsworth  v.  Perry,  83  Me.  447;  Moiilton  v.  Trafton,  64  Me.  218. 

'  St.  Anthony  Falls  Water  Co.  v.  Minneapolis,  41  Minn.  270. 

'Grand  Tower  Min.  and  Manuf.  Trans.  Co.  v.  Gill,  111  111.  541. 
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any  exception  or  reservation  which  is  manifestly  contra- 
dictory is  to  be  rejected,  as  if  a  man  conveys  twenty  acres 
except  one.  But  if  a  farm  or  tract  of  land  is  conveyed  by 
general  terms,  an  exception  of  one  acre  or  any  particular 
lot  is  not  repugnant,  but  will  be  valid.'  When  the  de- 
scription in  the  deed  given  of  the  property  to  be  conveyed 
is  general  in  the  granting  clause,  and  is  immediately  fol- 
lowed in  the  same  clause  by  the  exception  which  points  out 
the  particular  property  which  is  to  be  excluded  from  the 
grant,  there  is  no  repugnancy,  for  the  exception  is  not  out 
of  the  thing  previously  granted,  but  is  incorporated  in  the 
very  substance  of  the  granting  clause."  If  the  grantor 
conveys  "lots  one,  two,  three  and  four,  in  block  five,"  by 
name,  and  excepts  "lot  one,"  the  exception  is  necessarily 
repugnant  to  the  grant,  and  is  therefore  void.' 

The  inconsistency  results  from  the  fact  that  the  thing 
granted  and  the  thing  excepted  are  both  specifically  named, 
and  is  the  same  in  principle  as  if  one  grant  a  tract  of 
land  in  one  part  of  the  deed  and  except  the  whole  lot  in 
another.  But  if  the  grantor  convey,  by  general  descrip- 
tion, such  as  "block  five,"  in  a  certain  town,  and  excepts 
"lot  one"  of  said  block,  then  the  latter  is  construed  merely 
to  limit  the  general  description  of  the  premises  in  the 
grant,  and  is  not  therefore,  repugnant  to  it,  and  it  will 
stand.  This  is  certainly  the  rule  where  the  exception  ap- 
pears in  the  description  which  is  contained  in  the  granting 
clause.*  It  is  sufiflcient  to  say  there  is  no  repugnancy,  for  the 
exception  is  not  out  of  the  thing  previously  granted,  but  is 
incorporated  into  the  very  substance  of  the  granting  clause.' 

The  grantor  can  in  the  same  deed  warrant  a  portion  of 
the  land  and  quit-claim  as  to  the  other  part.' 

§  1407.  Access  to  Strata  Underlying  Coal.  —  The 
owner  of  the  surface  of  land  who  has  granted  to  another  per- 

'Sprague  v.  Snow,  4  Pick.  (Mass.)  54;  Brown  v.  Rickani,  107  N.  Car.  639. 
"Koenigheim  «.  Miles,  67  Tex.  113;  Watkins  v.  Tucker,  84  Tex.  438;  Mc- 
Afee V.  Arline,  83  Ga,  645;  Brown  v.  Rickard,  107  N.  Car.  639. 
3  Cutler  V.  Tufts,  8  Pick.  (Mass.)  373. 

<  Greenleaf  o.  Birth,  6  Pet.  (U.  8.)  303;  Cutler  v.  Tufts,  3  Pick.  (Mass.)  272. 
« Greenleaf  ®.  Birth,  6  Pet.  (U.  S.)  303;  Watkins  v.  Tucker,  84  Tex.  428. 
'Kylet;.  McKenzie,  94  Ala.  236. 
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son  coal  under  his  land,  has  a  right,  apart  from  any  reser- 
vation in  the  deed,  to  access  through  the  coal  to  the  strata 
underlying  it."  Mining  rights  are  peculiar  and  exist  from 
necessity,  and  the  necessity  must  be  recognized,  and  the 
rights  of  mine  and  land  owners  adjusted  and  protected  ac- 
cordingly." An  estate  in  coal  is  determinable  upon  the 
removal  of  the  coal,  and  when  the  coal  is  removed  the 
space  it  occupied  reverts  to  the  grantor  by  operation  of  law. 
The  grant  of  an  estate  in  coal  does  not  carry  with  it  any 
interest  in  the  strata  underlying  the  coal.'  The  surface  of 
the  land  may  be  separated  from  the  different  strata  under- 
neath it,  and  there  may  be  as  many  different  owners  as 
there  are  strata.* 

The  owner  of  the  coal  must  so  enjoy  his  own  rights  as 
not  to  interfere  with  the  lawful  exercise  of  the  rights  of 
others  who  may  own  the  estate,  either  above  or  below  him. 
The  right  of  the  surface  owner  to  reach  his  estate  below 
the  coal  exists  at  all  times,  whether  he  has  reserved  that 
right  in  his  deed  of  the  coal.  The  surface  owner  has  title 
to  all  that  lies  beneath  the  strata  which  he  has  sold.  It  is 
as  much  a  part  of  his  estate  as  the  surface. 

One  who  buys  a  single  stratum  is  bound  to  know  where 
it  is  and  how  it  is  situated  with  reference  to  the  strata 
above  and  below  it;  and  he  must  be  conclusively  presumed 
to  have  taken  title  subject  to  the  servitude  imposed  by 
nature  upon  it  as  the  necessary  consequence  of  its  position 
among  the  rocks  that  underlie  the  surface.  The  surface 
owner  and  the  grantee  of  a  stratum  owe  each  other  the 
reciprocal  obligations  of  access  and  support.  The  upper 
strata  can  only  be  supported  by  the  lower,  and  the  lower 
can  only  be  reached  through  the  upper.  Therefore,  the 
surface  owner  who  has  granted  a  stratum  has  a  right  to 
reach  his  lower  strata  through  the  intervening  stratum  of 
his  grantee;  hence,  there  need  be  no  reservation  in  the 
grantor's  deed  for  this  purpose.     The  surface  owner  may 

'  Chartiers  Block  Coal  Co.  v.  Mellon,  152  Pa.  St.  386. 
'Pennsylvania  Coal  Co.  ■».  Sanderson,  113  Pa.  St.  126.    See,  also,  Dietz  «. 
Transfer  Co.,  95  Cal.  92. 
'  Chartiers  Block  Coal  Co.  v.  Mellon,  152  Pa.  St.  286 
<Lillibridge  v.  Coal  Company,  143  Pa.  St.  293. 
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sink  wells  down  to  his  strata,  through  such  intervening 
stratum  to  bring  forth  oU  or  gas.  And  where  there  are 
several  owners  of  the  different  strata,  as  against  the  owner 
of  the  surface,  each  owner  has  a  right,  without  any  express 
words  of  grant  for  that  purpose,  to  go  upon  the  surface  to 
open  a  way  by  shaft,  or  drift,  or  well,  to  his  stratum  or 
underlying  estate,  and  to  occupy  so  much  of  the  surface, 
beyond  the  limits  of  the  shaft,  drift,  or  well,  as  may  be 
necessary  to  operate  his  estate,  and  to  I'emove  the  products 
thereof.'  And  the  same  rule  applies  to  the  surface  owner; 
he  may  puncture  the  earth's  surface  and  go  down  through 
all  of  these  strata  sold  to  others,  to  reach  the  strata  unsold 
whose  mineral  resources  he  wishes  to  develop  and  bring 
the  products  to  the  surface." 

§  1408.  Eeservation  op  Minerals. — In  former  times  it 
was  found  difficult  in  conceiving  of  a  corporeal  interest  in 
an  unopened  mine,  separate  from  the  ownership  of  the 
surface,  because  livery  of  seisin  was  inseparable  from  a 
conveyance  of  land,  and  livery  could  not  be  made  of  an 
unopened  mine.  Hence,  such  rights  were  regarded  as  in- 
corporeal, though  they  are  not  rights  issuing  out  of  the 
land,  but  the  substance  of  it.  But  in  the  United  States 
livery  of  seisin  is  not  necessary,  so  there  is  nothing  incon- 
gruous in  considering  a  grant  of  a  stratum  a  grant  of  land 
as  much  as  is  a  conveyance  of  the  surface  itself.  It  is 
often,  by  far  the  most  valuable,  and  sometimes  embraces 
aU  for  which  the  land  is  worth  owning.'  So  the  grant  of 
the  iron  ore  in  lands  is  a  grant  of  the  substance,  and  is  a 
corporeal  hereditament,  and  is  exclusive.  But  the  right  to 
take  ore  from  the  lands  of  the  grantor,  being  granted  for 

'  Dietz  V.  Transfer  Co.,  95  Cal.  93;  Chartiers  Block  Coal  Co.  v.  Mellon,  153 
Pa.  St.  286. 

« Chartiers  Block  Coal  Co.  ».  Mellon,  153  Pa.  St.  286;  Mansfield  Coal  and 
Coke  Co.  V.  Mellon,  153  Pa.  St.  303.  See,  also,  ShoU  v.  German  Coal  Co.,  139 
m.  31;  Kingsley  v.  Coal  and  Iron  Co.,  144  Pa.  St.  613. 

'BensoQ  «.  Bank,  20  Pa.  St.  370;  Caldwell «.  Fulton,  '81  Pa.  St.  475;  Dietz 
■».  Transfer  Co.,  95  Cal.  93;  Lillibridge  ii.  Coal  Co.,  143  Pa.  St.  293;  Chartiers 
Block  Coal  Co.  «.  Mellon,  153  Pa.  St.  286;  Lee  v.  Bumgardner,  86  Va.  315; 
Johnstown  Iron  Co.  v.  Cambria  Iron  Co.,  32  Pa.  St.  346;  Knight  «.  Coal  and 
Iron  Co.,  47  Ind.  110;  Marble  Co.  i>.  Ripley,  10  Wall.  (U.  S.)  363;  French  v. 
Brewer,  8  Wall.  Jr.  C.  C.  365. 
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a  specific  pui'pose  or  in  a  limited  quantity,  is  an  incorporeal 
hereditament,  and  is  not  exclusive.  So  the  conveyance  of 
the  right  to  take  ore  under  the  grantor's  tract  of  land  is  a 
conveyance  of  the  entire  ownership  of  the  ore  in  place  be- 
neath the  grantor's  land,  and  the  minerals  beneath  the  sur- 
face of  land  may  be  conveyed  by  deed  distinct  from  the 
right  to  the  surface,  and  is  a  corporeal  hereditament  that 
passes  by  deed.  Effect  should  be  given  to  the  intention  of 
the  parties  in  the  determination  of  a  question  of  this  sort, 
and  when  the  intent  is  to  give  the  usufruct  and  power  of 
disposal,  obviously  the  title  must  be  held  to  pass.  Un- 
opened mines  may  be  conveyed,  and  the  grantee  takes 
more  than  a  right  issuing  out  of  land  or  exercisable  therein; 
he  takes  the  mines  themselves,  carrying  an  unrestricted 
right  to  take  and  carry  away  all  the  ore  therein,  an  exclu- 
sive corporeal  right.  And  the  same  is  true  of  a  reserva- 
tion of  such  right;  and  when  the  minerals  are  reserved, 
the  deed  conveys  no  part  of  the  minerals  reserved,  and  they 
remain  reserved  as  a  corporeal  hereditament."  Coal  and 
other  minerals  in  place  are  land,  and  are  subject  to  convey- 
ance as  such.  The  surface  right  may  be  in  one  man  and 
the  mineral  right  in  another.  Both  are  land-owners,  and, 
hence,  holders  of  a  corporeal  hereditament." 

§  1409.  Deed  Taking  Place  of  an  Executory  Con- 
tract.— Where  a  deed  is  executed  and  accepted  in  per- 
formance of  an  executory  contract  to  convey,  thereafter 
the  rights  of  the  parties  are  conclusively  determined  by  the 
deed  and  not  by  the  contract,  unless  it  be  shown  that  the 
grantee  has  been  led  by  fraud  or  mistake  of  fact  to  accept 
something  different  from  what  the  executory  contract 
called  for.'  In  which  case  the  court  will  give  relief  as  in 
any  other  case  of  fraud  or  mistake.'  If  the  deed  is  differ- 
ent from  the  contract,  the  deed  itself  being  the  last  express 
agreement  on  the  subject,  would  he  prima  facie  evidence 

'Benson  v.  Bank,  20  Pa.  St.  370;  Lee  v.  Bumgardner,  86  Va.  315. 

^Caldwell  v.  Fulton,  31  Pa.  St.  475;  Lillibridge  v.  Coal  Co.  153  Pa.  St.  293; 
Lees.  Bumgardner,  86 Va.  315;  Chartiers  Block  Coal  Co.  e.  Mellon,  152  Pa. 
St.  286;  Mansfield  Coal  and  Coke  Co.  ».  Mellon,  152  Pa.  St.  303. 

»Griswold'«.  Eastman,  51  Minn.  189. 

*  Whitney  v.  Smith,  33  Minn   124;  Thwing  v.  Davison,  33  Minn.  186. 
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that  the  change  had  been  mutually  agreed  to.  Hence,  the 
mere  fact  that  the  deed  and  contract  do  not  agree,  will  not 
authorize  interference  of  a  court  to  correct  the  deed.  This 
can  only  be  done  when  the  proof  is  given  that  the  discrep- 
ancy has  arisen  through  fraud  or  mistake.' 

§  1410.  Eevocation  op  Deed.— a  deed  may  be  revoked 
by  virtue  of  a  power  expressly  reserved  therein,  the  deed 
itself  being  notice  to  purchasers  and  creditors  of  the  re- 
served power. '  Where  the  grantor  has  reserved  such  power 
of  revocation,  in  the  absence  of  a  particular  provision  as 
to  the  manner  of  its  performance,  he.  could,  under  the  old 
rule,  carry  out  this  provision  by  re-entry  merely,  and  now 
under  the  general  rule,  by  a  proper  notice  to  the  grantee. 
If  the  grantor  in  providing  as  to  the  mode  of  revocation, 
has  provided  something  as  to  the  mere  form  of  the  revoca- 
tion, which  the  law  does  not  recognize,  yet  this  will  not 
deprive  him  of  the  right  to  declare  a  revocation  in  a  legal 
manner.  ° 

§  1411.  Conveying  Freehold  Estate  to  Begin  at  Grant- 
or's Death. — A  deed  may  be  drawn  with  the  grantor's 
reservation  to  himself  of  the  use  and  possession  during  his 
life,  and  at  his  death  create  a  remainder  in  fee  in  a  stranger.* 
When  the  instrument  conveys  a  present  title  to  the  gi-antee 
with  the  right  of  possession  and  use  postponed,  until  the 
grantor's  death  it  is  a  deed  and  valid.' 

But  this  rule  is  not  the  common  law,  because  an  estate 
of  freehold  cannot  be  created  to  commence  in  future;  but 
it  must  take  effect  presently,  either  in  possession  or 
remainder,  because  at  common  law  no  freehold  in  lands 

'  Long  V.  Hartwell,  34  N.  J.  L.  116;  Rowley  v.  Flannelly,  30  N.  J.  Eq.  613; 
Houghtaling  «.  Lewis,  10  Johns.  (N.  Y.)  297;  Wilson  v.  M'Neal,  10  Watts 
(Pa.),  433. 

'Ricketts  v.  Railroad  Co.,  91  Ky.  331;  Wall  ■».  Wall,  30  Miss.  93;  Butler's 
Case,  3  Co.  25. 

3Ricketts  v.  Railroad  Co.,  91  Ky.  231. 

*  Robinson  «.  Sclily,  6  Ga.  515;  Elmore  v.  Mustin,  38  Ala.  809;  Hall  v. 
Burkham,  59  Ala.  349;  Daniels.  Hill,  53  Ala.  430,436;  Sabledowsky  ».  Arbuckle, 
50  Minn.  475;  Sharp  v.  Hall,  86  Ala.  110;  Griffith  v.  Marsh,  86  Ala.  303;  Bunch 
V.  Nicks,  50  Ark.  36r;  Williams  v.  Tolbert,  66  Ga.  137;  Shackelton  v.  Sebree, 
86  111.  616;  Wall  v.  Wall,  30  Miss.  93;  Abbott  v.  Holway,  73  Me.  398. 

'Bunch  V.  Nicks,  50  Ark.  367;  Williams  v.  EvanSj  154  111.  98. 
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could  pass  without  livery  of  seisin,  which  must  operate 
either  immediately  or  not  at  all.  It  would,  therefore,  be 
contradictory  if  an  estate,  which  is  not  to  commence  till 
hereafter,  could  be  granted  by  a  conveyance  which  imports 
an  immediate  possession.' 

The  result  of  the  statute  of  uses  was  that  several  new  modes 
of  conveying  legal  estates,  wholly  unknown  to  the  common 
law,  came  into  use,  among  them  covenants  to  stand  seised 
to  uses,  and  bargain  and  sale.  By  both  modes  an  estate 
of  freehold  to  commence  in  futuro  can  be  created  under 
the  statute  of  uses."  By  deeds  of  bargain  and  sale,  deriv- 
ing their  validity  from  the  statute  of  uses,  freehold  estates 
may  be  conveyed  to  commence  in  futuro.'  And  it  is 
generally  held  that  real  estate  and  personal  property  stand 
upon  the  same  footing  as  to  hmitations  and  reservations 
contained  in  a  conveyance,  and  a  sale  may  be  made  creat- 
ing a  future  estate  in  personal  property,  with  the  right  of 
possession  in  the  vendor  for  life,  or  a  shorter  period,  in  the 
same  manner  and  to  the  same  effect  as  in  real  estate. 
This  is  the  law  except  in  North  Carolina.* 

An  instrument  that  conveys  a  present  estate,  though  the 
possession  be  postponed  until  after  the  grantor's  death,  if 
vahd  at  all,  is  a  deed.  And  so  is  an  instrument  a  deed  that 
uses  the  words  "grant,  bargain,  sell,  and  convey,"  or 
similar  words,  and  contains  a  warranty  of  title,  and  is  exe- 
cuted and  delivered  as  a  deed. 

§  1412.  Conditions.— It  is  well  settled  that  an  owner  of 
land  may  annex  a  condition  to  his  conveyance  even  of  a 
fee,  at  least,  if  he  has  any  special  or  substantial  interest  in 
the  enforcement  of  the  condition.' 

=  2  Bl.  Com.  165,  166. 

'  2  Bl.  Com.  338;  Roe  v.  Tranmarr,  Willes,  682. 

'WymaiiD.  Brown,  50  Me.  139;  Giillett  v.  Lamberton,  6  Ark.  109;  Rogers 
®.  Eagle  Fire  Co.,  9  Wend.  (N.  Y.)  611;  Williams  v.  Tolbert,  66  Ga.  137; 
Chancellor®.  Windham,  1  Rich.  (8.  Car.)  161;  Alexander  v.  Burnet,  5  Rich. 
(8.  Car.)  189. 

<Gray  on  Perpet.  sects.  91-95;  Schouler's  Per.  Prop.  (2d.  ed.)  sects.  136, 149. 
See,  also,  Wilson  v.  Cockrill,  8  Mo.  1. 

'Plumb  V.  Tubbs,41  N.  Y.  442;  Cowell  v.  8prings  Co.,  100  U.  8.  55;  Smith 
V.  Barrie,  56  Mich.  314;  Collins  Manuf.  Co.  v.  Marcy,  25  Conn.   242;  O'Brien 
o.  Wetherell,  14  Kans.  616;  Gray  v.  Blauchard,  8  Pick.  (Mass.)  234. 
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If  a  condition  subsequent  is  broken,  that  does  not  ipso 
facto  produce  a  reverter  of  the  title.  The  estate  continues 
in  full  force  until  the  proper  steps  are  taken  to  consummate 
the  forfeiture.  This  can  be  done  only  by  the  grantor  dur- 
ing his  life,  and  after  his  death  by  those  in  privity  of  blood 
with  him.  A  right  to  sue  for  forfeiture  cannot  be  vested 
in  a  stranger.' 

Conditions  subsequent  are  not  favored  in  law;  and  an 
estate  on  condition  cannot  be  created  by  deed  except  when 
the  terms  of  the  grant  will  admit  of  no  other  reasonable 
interpretation;"  and  the  grantor's  own  language  must  be 
most  strongly  construed  against  him.' 

In  the  absence  of  apt  words  creating  a  conditional  estate, 
the  rule  of  law  requires  a  construction  of  the  deed  most 
strongly  against  the  grantor ;  and  hence  the  courts  are 
reluctant  to  declare  a  forfeiture.  And  no  language  of  the 
deed  will  be  construed  into  such  a  condition  contrary  to 
the  intention  of  the  parties,  when  such  intention  can  be 
derived  from  a  consideration  of  the  whole  instrument,  or 
from  the  circumstances  attending  the  execution  thereof; 
nor  will  the  language  used  be  construed  into  such  a  condi- 
tion subsequent  when  any  other  reasonable  construction 
can  be  given  to  it.* 

'  Webster  ».  Cooper,  14  How.  (U.  S.)  488;  Davis  «.  Gray,  16  Wall.  (U.  S.) 
203;  Southard  v.  Railroad  Co.,  26  N.  J.  L.  13;  Bank  v.  Kent,  4  N.  H.  221; 
Shannon  v.  Fuller,  20  Ga.  566;  Hooper  v.  Cummings,  45  Me.  359;  Skinner  v. 
Shepard,  130  Mass.  180;  Ruch  ».  Rock  Island,  97  U.  S.  693;  McElroy  «.  Mor- 
ley,  40  Kans.  76.  See,  also,  Karchner  v.  Hoy,  151  Pa.  St.  383;  Blank  v.  Kline, 
155  Pa.  St.  613. 

'  Ayer  ».  Emery,  14  Allen  (Mass.),  70. 

s  Hooper  ■».  Cummings,  45  Me.  359;  Roanoke  Investment  Co.  ■».  Railroad 
Co.,  108  Mo.  50;  Bailey  v.  Wells,  82  Iowa,  131;  Knight  v.  Railroad  Co.  (Ala.), 
13  South.  Rep.  260;  King  v.  Railroad  Co.  (Va.),  17  S.  E.  Rep.  868. 

*  Stone  V.  Houghton,  139  Mass.  175;  Ayling  v.  Kramer,  133  Mass.  12;  Ken- 
nedy «.  Owen,  136  Mass.  199;  Bray  v.  Hussey,  83  Me.  329;  Lawe  «.  Hyde,  39 
Wis.  345,  356;  Jackson  v.  Silvernail,  15  Johns.  (N.  Y.)  278;  Hadley  «.  Hadley, 
4  Gray  (Mass.),  140;  Osgood  v.  Abbott,  58  Me.  74;  Merrifleld  ®.  Cobleigh,  4 
Cush.  (Mass.)  178;  Seebold  v.  Shltler,  34  Pa.  St.  133;  Adams  «.  County,  11  111. 
336;  Raley  ®.  County,  15  Oreg.  172;  Portland  v.  Terwilliger,  16  Oreg.  465; 
Coffin  V.  Portland,  16  Oreg.  77;  First  M.  E.  Church  v.  Old  Columbia,  etc.  Co., 
103  Pa.  St.  608;  Paschall  «.  Passraore,  15  Pa.  St.  307;  Rawson  v.  Inhabitants, 
7  Allen  (Mass.),  125;  Packard  v.  Ames,  16  Gray  (Mass.),  327;  Crane  «.  Inhabit- 
ants, 135  Mass.  147;  Sohier  v.  Church,  109  Mass.  1;  Board  v.  Patterson,  56  111 
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Since  the  time  of  Coke,  certain  appropriate  words  have 
been  universally  understood  to  create  a  conditional  estate.' 
These  words  are  such  as  "  provided,"  "  on  condition,"  "  so 
as,"  and  the  like.  To  every  good  condition  is  required  an 
external  form."  But  a  condition  may  be  created  by  any 
words  which  show  a  clear,  unmistakable  intention  on  the 
part  of  the  grantor  and  grantee  to  create  an  estate  on  con- 
dition, regard  being  had  to  the  whole  of  the  deed  in  which 
the  words  occurred.  The  word  "  condition  "  need  not  be 
used,  but  words  importing  a  condition  must  be  used  or 
plainly  inferred  from  the  instrument  and  the  existing 
facts.' 

A  valid  limitation  in  a  deed  may  be  waived  or  abandoned 
by  the  subsequent  conduct  of  the  grantor  so  that  a  court 
of  equity  will  not  interfere  to  prevent  violation  of  the  con- 
dition.* 

In  devises,  a  conditional  estate  may  be  created  by  the  use 
of  words  which  declare  that  the  estate  is  given  or  devised 
for  a  certain  purpose,  or  with  a  particular  intention.  But 
this  rule  is  applicable  only  to  those  grants  or  gifts  which 
are  purely  voluntary,  and  where  there  is  no  other  consid- 
eration moving  the  grantor  or  donor  besides  the  purpose 
for  which  the  estate  is  declared  to  be  created.  But  such 
words  do  not  make  a  condition  when  used  in  deeds  of  pri- 
vate persons."    Apt  words  even,  do  not  always  create  a 

111;  Wier  v.  Simmons,  55  Wis.  637;  Brown  «.  Caldwell,  33  W.  Va.  187;  Gage 
•B.  School,  64  N.  H.  232;  Page  ®.  Palmer,  48  N.  H.  885;  Morrill  b.  Railroad  Co., 
96  Mo.  174;  Thornton  v.  Tramraell,  39  Ga.  203;  Sumner  v.  Darnell,  128 
Ind.  38. 

'  Co.  Litt.  Lib.  3,  ch.  5. 

»Shep.  Touch.  136. 

'Labereee.  Carleton,  53  Me.  211;  Rawson  v.  Inhabitants,  7  Allen  (Mass.), 
125;  Packard  v.  Ames,  16  Gray  (Mass.),  337;  Paschall  v.  Passmore,  15  Pa.  St. 
295;  Wier  v.  Simmons,  55  Wis.  637;  Raley  ®.  County,  15  Oreg.  173;  S;imner 
■B.  Darnell,  128  Ind.  38;  Palmer  v.  Ryan,  63  Vt.  337;  Higbee  «.  Rodeman,  129 
Ind  244.  See,  also,  Miller®.  Board,  67  Miss.  651;  Poitevent  «.  Hancock,  58 
Miss.  810;  Denver,  etc.  Railroad  Company  v.  School  District,  14  Colo.  337; 
Curtis?).  Board,  45  Kans.  188;  Cullen  v.  Sprigg,  83  Cal.  56;  Post  v.  Weil, 
115  N.Y.  361;  Post  v.  Bernheimer,  115  N.  Y.  664;  Douglas  v.  Ins.  Co.,  137  111. 
101. 

*  Duncan  «.  Railroad  Co.,  85  Ky.  525. 

'Laberee*.  Carleton,  53  Me.  211;  Norfolk's  Case,  Dyer,  138b;  Partington's 
Case,  10  Co.  42a;  Rawson  v.  Inhabitants,  7  Allen  (Mass.),  128. 
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conditional  grant  where  the  intent  of  the  grantor,  as  shown 
by  the  whole  deed,  was  otherwise,' 

At  common  law  a  re-entry  was  necessary  to  a  recovery 
after  condition  broken.  But  now  bringing  suit  for  the 
premises  by  the  proper  party  is  sufficient  to  authorize  a  re- 
covery without  actual  entry  or  previous  demand  of  posses- 
sion.'' 

§  1413.  A  Fee  Simple  Conveyance. — A  deed  will  be  con- 
strued to  convey  a  fee  simple  estate  when  the  intention  is 
so  expressed  in  the  instrument.  A  deed  is  not  to  be  con- 
strued as  a  grant  on  condition  subsequent  solely  for  the 
reason  that  it  contains  a  clause  declaring  the  purpose  for 
which  it  is  intended  the  granted  premises  shall  be  used, 
where  such  purpose  will  not  inure  specially  to  the  benefit 
of  the  grantor  and  his  assigns,  but  is  in  its  nature  general 
and  public,  and  where  there  are  no  words  indicating  that 
the  grant  is  to  be  void  if  the  declared  purpose  is  not  ful- 
filled. Such  deed  conveys  a  fee  simple  estate  to  the 
grantee.'  When  there  is  no  ambiguity  in  the  terms  of  the 
deed  and  it  conveys  a'  fee  simple,  it  cannot  be  explained  by 
oral  evidence;*  though  greater  regard  is  paid  to  the  inten- 
^tion  of  the  parties  than  to  the  manner  of  expressing  the 
same,  if  that  manner  expresses  words,  though  informally, 
essential  to  express  the  purpose.' 

§  1414.  Proof  OF  ANCIENT  Deeds. — Where  the  possession 
of  the  land  conveyed  by  an  ancient  deed  has  accompanied 
the  deed,  then,  on  proof  of  the  antiquity  of  the  deed  and 
that  it  comes  from  a  proper  source,  the  deed  may  be  ad- 

'  Stanley  v.  Colt,  5  Wall.  (U.  S.)  119;  Sohier  v.  Church,  109  Mass.  1;  Epis- 
copal City  Mission  o.  Appleton,  117  Mass.  326. 

2  Cornelius  v.  Ivins,  26  N.  J.  L.  376;  Ruch  v.  Rock  Island,  97  U.  S.  693. 

'Rawson  v.  Inhabitants,  7  Allen  (Mass.),  123;  Field  v.  Providence,  17  R.  I. 
803;  Bodwell  Granite  Co.  ■».  Lane,  83  Me.  168.  See,  also,  Campbell,®.  Mor- 
gan, 68  Hun  (N.  T.),  490;  Hume  v.  Randall,  65  Hun  (N.  Y.),  437. 

<  Fowler  v.  Black,  136  111.  363. 

*  Saunders  ®.  Saunders,  108  N.  Car.  327;  Havens  «.  Sea  Shore  Land  Co.,  47 
N.  J.  Eq.  865;  Mitchell  v.  Mitchell,  108  N.  Car.  543;  Slayton  v.  Blount,  93 
Ala.  575;  Staffordsville  Gravel  Co.  •».  Newell,  53  N.  J.  L.  413;  Taney  v. 
Fahnley,  136  Ind.  88;  Beebe  v.  McKenzie,  19  Oreg.  296;  Broliar  v.  Marquis,  80 
Iowa,  49. 
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mitted  in  evidence  without  proof  of  its  execution.  But 
when  the  possession  has  not  accompanied  the  deed,  then, 
in  addition  to  the  proof  of  antiquity  and  that  it  comes 
from  a  proper  source,  to  justify  its  admission,  such  account 
must  be  given  of  it  as  may  reasonably  be  expected  under 
all  the  circumstances  of  the  case  and  as  will  lead  to  the  be- 
lief that  it  is  genuine.' 

The  rule  as  to  what  evidence,  in  addition  to  proof  of  an- 
tiquity and  that  the  deed  comes  from  a  proper  source,  is 
required  to  justify  the  admission  of  an  ancient  deed  in  evi- 
dence, without  proof  of  execution,  is  not  entirely  settled 
in  the  United  States.  However,  this  question  is  settled : 
That  where  possession  of  the  land  has  accompanied  the 
deed,  that  fact  furnishes  sufficient  evidence  of  its  authenticity 
to  justify  its  admission;  but  when  possession  has  not  ac- 
companied the  deed,  the  cases  are  not  entirely  harmonious 
as  to  what  proof,  other  than  proof  of  possession,  will  be 
sufficient  to  justify  the  admission." 

In  England  ancient  deeds,  proved  to  have  been  found 
among  deeds  and  evidences  of  land,  may  be  given  in  evi- 
dence, although  the  execution  of  them  cannot  be  proved; 
because  it  is  hard  to  prove  ancient  things,  and  the  finding 
them  in  such  a  place  is  a  presumption  they  were  fairly 
and  honestly  obtained,  and  reserved  for  use,  and  are  free 
from  suspicion  of  dishonesty.' 

The  recital  in  an  ancient  deed,  consistent  with  its  own 
provisions,  will,  after  the  lapse  of  a  long  period,  be  a  pre- 
sumptive proof  of  the  former  existence  of  such  deed, 
especially  in  a  case  where  nothing  appears  to  rebut  such 
presumption. ' 

A  deed  becomes  ancient  after  thirty  years;  and  as  the 
law  never  presumes  either  fraud  or  crime,  it  is  not  reason- 
able to  suppose  that  such  a  deed  would  be  forged  with  a 
view  to  a  fraud  to  be  committed  at  the  end  of  such  a  length 

'  Havens  v.  Sea  Shore  Land  Co.,  47  N.  J.  Eq.  365. 

'  Osborne  «.  Tunis,  1  Dutch.  (N.  J.)  633,  663;  Willson  v.  Belts,  4  Denio  (N. 
Y.),  301,  213,  215;  Jackson  o.  Laroway,  3  Johns.  Cas.  (N.  T.)  383,  285;  Barr 
V.  Gratz,  4  Wheat.  (IT.  S.)  213,  331;  Coulson  «.  Walton,  9  Pet.  (U.  S.)  70,  73; 
1  Greenl.  on  Ev.  sect.  144. 

'Roe  V.  Rawlings,  7  East,  279,  391;  3  Phil,  on  Ev.  475. 

^Fuller  V.  Saxton,  Spencer  (N.  J.),  61,  65. 
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of  time,"  and,  hence,  no  motive  could  exist  in  the  execu- 
tion of  such  deed  which  usually  leads  to  fraud  in  the  hope 
tot  present  gain. 

§  1415.  Lost  Unregistered  Deed. — A  court  of  chancery, 
having  acquired  jurisdiction  of  the  parties  may  restore  a 
lost  deed,  provided  its  execution  and  loss  be  clearly  estab- 
lished." And  this  is  so  though  the  lands  lie  outside  of  the 
State.'  When  a  deed  is  lost  the  sufficiency  of  the  search 
to  find  it,  is  generally  left  to  the  discretion  of  the  trial 
judge,  and  his  ruling  will  be  upheld  unless  the  proof  is 
manifestly  ijasufflcient.' 

If  the  subscribing  witnesses  are  unknown,  proof  of  the 
deed's  existence  and  due  execution  may  be  made  by  any 
witness  who  knows  the  facts.' 

But  the  court  will  not  supply  the  lost  deed  to  lands  upon 
suit  by  the  vendee  against  his  vendor  in  any  case  where  the 
deed  was  based  upon  an  illegal  consideration. ' 

When  a  statutory  mode  is  provided,  it  must  be  proved 
that  the  lost  deed  followed  this  provision.  Thus,  a  married 
woman  can  pass  her  title,  in  most  States,  to  land  only  in 
the  statutory  mode,  and  so,  one  claiming  title  from  a  married 
woman  and  her  husband  under  a  deed  that  is  lost,  must 
show  that  it  contained  all  the  statutory  requisites.'  And 
the  evidence  that  the  deed  is  lost  or  destroyed  must  be  clear 
and  satisfactory.' 

'  Robinson  v.  Craig,  1  Hill  (8.  Car.),  389,  391. 

'  Gorgas  v.  Hertz,  150  Pa.  St.  538;  Diehl  v.  Bmig,  65  Pa.  St.  320;  Griffin  v. 
Fries,  23  Fla.  173. 

"King  V.  Pillow,  90  Tenn.  287;  Massie  v.  Watts,  6  Cranch  (U.  8.),  148. 

<  Hemphill  v.  McOlimans,  24  Pa.  St.  367;  Gorgas  v.  Hertz,  150  Pa.  St.  538. 

'Turner®.  Gates,  90  Ga.  731;  Overand  v.  Menczar,  83  Tex.  122.  See,  also, 
ClappD.  Engledow,  83  Tex.  290;  Allen  ».  Read,  66  Tex.  13;  Simmons  Creek 
Coal  Co.  V.  Doran,  142  U.  8.  417. 

6  King  V.  Pillow,  90  Tenn.  287. 

'Logan  V.  Gardner,  136  Pa.  St.  588;  Krise  v.  Neason,  66  Pa.  St.  253. 

BKelley  v.  Divver,  6  Mackey  (D.  C),  440;  Perry  v.  Burton,  111  El.  138; 
Wakefield  v  Day,  41  Minn.  344.  See,  also,  Lynn  v.  Moore,  76  Iowa,  665; 
Jennings  v.  Reeves,  101  N.  Car.  447;  Petts  v.  Coleman,  86  Ala.  94;  Edwards 
D.  Noyes,  65  N.  Y.  125;  Connor  v.  Pushor,  86  Me.  300. 
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covenants  for  title. 

Article  1. 

Nature  and  Classification. 

%  1416.  Definition.  §  1423.  The  Right  of  Grantees  to  En- 
§  1417.  Covenants  for  Title.  force  Covenants  Inter  Se. 

§  1418.  Feudal  Warranty.  §  1424.  Equity  Will  Restrain  tlie  Vio- 
§1419.  Implied  Covenants— Partition.  lation  of  Covenants. 

§  1420.  Restrictions.  §  1425.  Equitable  Relief  as  to  Subse- 
§  1431.  Married  Woman's  Covenants.  quent  Purchaser. 

§1423.  Rights  of  Grantee. 

§  1416.  DEFmrriON. — A  covenant  is  an  agreement  be- 
tween two  or  more  persons,  entered  into  by  deed,  whereby 
one  of  the  parties  promises  the  performance  or  non- 
performance of  certain  acts,  or  that  a  given  state  of  things 
does  or  shall,  or  does  not  or  shall  not,  exist.  It  differs 
from  an  express  assumpsit  in  that  it  must  be  by  deed.' 
And  a  covenant  under  seal  imports  a  vahd  consideration.' 

Covenants  for  title  are  those  covenants  in  a  deed  convey- 
ing land  which  are  inserted  for  the  purpose  of  securing  to 
the  grantee  and  covenantee  the  benefit  of  the  title  which 
the  grantor  and  covenantor  professes  to  convey. 

Express  covenants  are  those  which  are  created  by  the 
express  words  of  the  parties  to  the  deed  declaratory  of  their 
intention.  The  law  requires  no  set  form  of  words  to  create 
a  covenant.  Even  the  formal  word  covenant  itself  is  not 
absolutely  essential  for  this  purpose.'  Any  words,  show- 
ing the  intent  of  the  parties  to  do  or  not  to  do  a  certain 
thing,  will  make  an  express  covenant.*  And  an  express 
covenant  in  a  deed  takes  away  aU  implied  covenants.' 

'  Bouvier's  Law  Diet. 

'Erickson  v.  Brandt,  53  Minn.  10. 

'Jackson  v.  Swart,  30  Johns.  (N.  T.)  85;  Randal  ».  Canal  Co.,  1  Harr. 
<Del.)  233. 

■•Lovering  v.  Lovering,  13  N.  H.  513;  Kettell's  Case,  3  Leon.  119. 

'  Vauderkarr  v.  Vanderkarr,  11  Johns.  (N.  Y.)  122;  Burr  v.  Stenton,  43  N.  T. 
462. 

(1455) 
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A  covenant  requires  no  special  form,  but  if  it  is  clearly 
the  intention  of  thegrantortoanswer  for  the  truth  of  a  state- 
ment in  the  deed,  this  will  constitute  a  covenant  on  his 
part. 

There  is  authority  holding  that  a  recital  may  have  the 
force  of  a  covenant,'  but  this  is  not  accepted  by  all  authoii 
ties.'    The  true  rule  is  to  view  the  recital  in  the  light  cast 
on  it  by  the  rest  of  the  deed  and  give  effect  to  the  intention 
as  a  consistent  whole." 

§  1417.  Covenants  for  Title. — Covenants  for  title  are 
those  covenants  in  a  deed  conveying  land  which  are  inserted 
for  the  purpose  of  securing  to  the  grantee  and  covenantee 
the  benefit  of  the  title  which  the  grantor  and  covenantor 
professes  to  convey.  They  were  introduced  into  general 
use,  in  place  of  the  feudal  warranty,  toward  the  close  of 
the  seventeenth  century,  and  are  five  in  number  in  Eng- 
land: 1.  Of  seisin.  2.  Of  good  right  to  convey.  3.  For 
quiet  enjoyment.  4.  Against  incumbrances.  5.  For  fur- 
ther assurance.' 

In  the  United  States  there  is,  in  addition,  a  covenant  of 
warranty,  which  is  more  commonly  used  than  any  of  the 
others.  The  covenants  of  seisin,  right  to  convey,  and 
against  incumbrances,  are  generally  held  to  be  in  prcesenti, 
and  not  assignable,  being  personal  covenants,  not  running 
with  the  land;  for,  if  not  true,  there  is  a  breach  of  them  as 
soon  as  the  deed  is  executed,  and  they  become  choses  in 
action,  which  are  not  technically  assignable.'  But  the 
covenant  of  warranty,  and  the  covenant  of  quiet  enjoy- 
ment, are  prospective,  and  an  actual  ouster  or  eviction  is 
necessai'y  to  constitute  a  breach  of  them.' 

'  Clerk's  Case,  Leon.  133. 

'Rawle  on  Coven,  sect.  380.  See,  also,  Ferguson  v.  Dent,  8  Mo.^667;  Del- 
mer  v.  McCabe,  14  Ir.  C.  L.  377. 

'McDonough  v.  Martin,  88  Ga.  675;  Clerk's  Case,  Leon.  122. 

*Klngdon  ».  Nottle,  1  Maule  &  Sel.  355;  Mlddlemore  v.  Goodale,  Cro.  Car. 
503. 

» Thayer  B.  Clemence,  22  Pick.  (Mass.)  493;  Dale  v.  Shively,  8  Kans.  276; 
Wilson  v.  Cochran,  46  Pa.  St.  229;  Allen  v.  Little,  36  Me.  170;  Salmon  v.  Val- 
lejo,  41  Cal.  481. 

« Kelly  V.  Church,  3  Hill  (N.  Y.),  105. 
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§  1418.  Feudal  Warranty. — The  ancient  warranty  was 
a  covenant  real,  or  one  concerning  the  realty,  whereby  the 
grantor  of  an  estate  of  freehold,  and  his  heirs,  were  bound 
to  warrant  the  title.  If  the  tenant  was  evicted  he  called 
upon  the  lord  for  more  lands  as  compensation  for  those 
which  he  lost.  There  was  no  action  for  damages  for  evic- 
tion.' But  when  judgment  was  passed  against  the  tenant, 
he  obtained  judgment  simultaneously  against  the  war- 
rantor, to  recover  other  lands  of  equal  value.  The  ancient 
feudal  warranty  never  had  any  practical  existence  in  any 
part  of  the  United  States;  personal  covenants  have  super- 
seded the  old  warranty,  which  do  not  run  with  the  land, 
but  affect  only  the  covenantor,  and  the  assets  in  the  hands 
of  his  representatives  after  his  death." 

Originally,  the  common  law  did  not  permit  the  assign- 
ment of  things  in  action,  and  it  followed  that  a  covenant, 
regarded  from  the  direction  of  a  contract,  could  not  pass 
beyond  the  covenantee.  The  old  warranty  was  considered 
as  an  incident  of,  and  as  belonging  to  the  estate  conveyed, 
and  so  attached  to  that  estate  as  to  go  with  it  when  trans- 
mitted. It  could  not  pass  to  assigns  as  an  independent 
contract,  but  by  its  connection  with  an  estate  in  land,  be- 
came transmissible  with  it.  Hence,  the  necessity  of  privity 
of  estate  to  enable  the  subsequent  assignee  to  vouch,  or 
call  on  his  predecessor  for  protection;  and  it  was  an  ele- 
ment of  the  doctrine  that  neither  the  heir  nor  the  assign  of 
the  grantee  could  take  advantage  of  the  warranty  unless 
expressly  named.  If  one  warranted  land  to  a  man  and  his 
heirs  without  naming  assigns,  his  assignee  could  not  vouch. " 
But  this  rule  was  not  applied  when  the  warrantor,  instead 
of  substituting  other  lands,  became  bound  only  to  respond 
in  damages. 

§1419.  Implied  Covenants — Partition.— There  are  im- 
plied, as  well  as  express,  covenants  concerning  land,  and 
the  former  run  with  the  land.  An  implied  covenant,  or 
one  created  by  implication  of  law,  is,  properly  speaking,  an 

'  Co.  Litt.  365a. 
« 4  Kent's  Com.  470. 
'Co.  Lflt.  384b. 
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agreement  which  the  law  infers  or  implies  from  the  use  of 
certain  words  having  a  known  legal  operation  in  some  kinds 
of  contracts.' 

If,  in  a  written  contract  under  seal,  the  words  manifest 
a  clear  intention  that  a  party  shall  do  a  certain  thing  not 
expressly  stipulated,  a  covenant  to  do  such  act  will  be 
inferred."  Thus,  if  the  grantor  demise  lands  for  years, 
covenant  lies  upon  the  word  demise,  which  imports  or 
makes  a  covenant  in  law  for  quiet  enjoyment.'  If  he 
grants  land  by  feoffment,  covenant  will  lie  upon  the  word 
"dedi."*  In  a  technical  conveyance  of  exchange  there  is 
an  implied  warranty.'  But  if  the  exchange  is  effected  by 
mutual  deeds  of  bargain  and  sale,  no  implied  covenant  of 
title  is  had."  So  covenant  lies  on  the  word  grant,  in  the 
assignment  of  a  lease.'  So,  also,  are  there  implied  cove- 
nants in  leases. 

In  the  United  States  the  deeds  in  common  use  operate 
under  the  statute  of  uses,  and  hence,  do  not  raise  cove- 
nants by  implication.  °  By  statute,  in  Alabama,  Arkansas, 
California,  Delaware,  Illinois,  Iowa,  Mississippi,  Missouri 
and  Pennsylvania,  the  words  grant,  bargain  and  sale,  in 
conveyances  in  fee,  unless  specially  restrained,  amount  to 
a  covenant  that  the  grantor  was  seised  of  an  estate  in  fee, 
free  from  incumbrances  by  him,  and  for  quiet  enjoyment 
as  against  his  acts.'  Express  and  implied  covenants  may 
be  contained  in  the  same  deed  and  both  be  upheld  where 
not  inconsistent.  If  inconsistent  the  implied  covenant- 
must  yield  to  the  express;'"  that  is,  an  express  covenant 

'  Williams  v.  Burrell,  1 M.  G.  &  S.  402, 429;  McDonough  v.  Martin,  88"Ga.  675. 

«Frey  v.  Jolinson,  33  How.  (N.  Y.)  316,  333. 

3  Williams  v.  Burrell,  1  Man.  a.  &  S.  403. 

*  Williams  ».  Burrell,  1  Man.  Gr.  &  S.  403;  Frost  v.  Raymond,  3  Caines  (N. 
Y.),  188;  Kent  v.  Welch,  7  Johns.  (N.  Y.)  358. 

,5  Dean  v.  Shelly,  57  Pa.  St.  437;  Bixler  v.  Saylor,  68  Pa.  St.  148. 

«  Gamble  v.  McClure,  69  Pa.  St.  381 

'  Baber  v.  Harris,  9  Ad.  &  El.  533. 

'Bates  V.  Poster,  59  Me.  157;  Sanford  v.  Travers,  40  N.  Y.  140. 

9  Latham  v.  Morgan,  1  Sm.  &  M.  Ch .  (Miss.)611 ;  Gratz  v.  Cowalt,  3  Binn.  (Pa.) 
95;  Chambers  v.  Smith,  33  Mo.  174;  Roebuck  v.  Dupuy,  3  Ala.  538;  Punk  v. 
Cresswell,  5  Iowa,  63;  Dickson  i).  Desire,  23  Mo.  151 ;  King  v.  Gilson,  33  111. 
353;  Prettyman  v.  Wilkey,  19  111.  349. 

'"Dennett,  v.  Atlierton,  L.  R.  7  Q.  B.  316;  Prontin  v.  Small,  3  Ld.  Raym. 
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qualifies  and  restrains  the  implied  covenant  with  the  import 
and  effect  of  the  express  covenant,  so  that  the  implied 
covenant  is  not  to  be  held  broader  than  the  express  cove- 
nant.' In  an  early  case"  it  was  held  that  the  words 
grant,  bargain,  sale,  aliene  and  confirm,  do  not  imply  a 
covenant  of  title  in  a  conveyance  in  fee;  though  the  word 
grant  or  the  word  demise  will  imply  a  covenant  of  title  in 
a  lease  for  years;  that  the  word  give  would  amount  to  an 
implied  warranty  during  the  life  of  the  feoffor.  This  doc- 
trine is  sound  in  those  States  which  continue  to  be  gov- 
erned on  this  point  by  the  common  law,  but  has  ceased  to 
have  any  operation  in  most  of  the  States  where  this  point 
is  controlled  by  statute. 

To  every  partition  of  land  the  law  annexes  an  implied 
warranty,  whether  expressed  in  the  deed  or  not.'  Each 
partitioner  becomes  a  warrantor  of  the  other.  But  the 
warranty  is  specified,  not  only  with  regard  to  the  person  or 
persons  who  may  take  advantage  of  it,  but  also  with  regard 
to  the  amount  of  recompense.  Under  the  common  law  rule 
there  was  no  such  doctrine  as  that  of  an  implied  waiTanty 
as  between  joint  tenants  and  tenants  in  common,  because 
tliey  could  not  be  compelled  to  make  partition;  and  when 
making  voluntary  partition,  there  was  no  reason  why  they 
could  not  contract  for  themselves,  and  insert  express  war- 
ranties to  secure  them  against  loss  by  a  paramount  title. 
But  in  case  of  coparceners  a  partition  coulJ  be  compelled, 
and  therefore  an  implied  warranty  arose  by  operation  of 
law,  for  the  protection  of  his  parceners.  Under  the  modern 
statutes,  the  tenant,  whether  holding  as  a  coparcener,  joint 
tenant,  or  in  common,  can  compel  partition;  and  if  he  dies, 
his  right,  as  against  his  co-tenants,  with  reference  to  the 
joint  title  to  land,  passes  to  the  heir,  either  for  the  purpose 
of  demanding  partition,   or  exacting  contribution  when 

1419;  Merrill  v.  Frame,  4  Taunt.  339;  Vanderkarr  v.  Vanderkarr,  11  Johns. 
(N.  Y.)  123;  Burr  v.  Stenton,  43  N.  Y.  463. 

'Sumner  ®.  Williams,  8  Mass.  201;  Kent  ».  Welch,  7  Johns.  (N.  Y.)  2.58; 
Crouch  «.  Fowle,  9  N.  H.  319.  Compare  Hawk  v.  McOuUough,  31  111.  321; 
Funk  V.  Voneida,  11  Serg.  &  R.  (Pa.)  109. 

5  Frost  V.  Raymond,  3  Caines  (N.  Y.),  188.  See,  also,  Aiken  v.  Franklin,  43 
Minn.  91.     Compare  Browning  v.  Wriglic,  2  Bos.  &  P.  13,  21. 

'  Venable  v.  Beauchamp,  8  Dana  (Ky.),  321. 
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there  has  been  a  partition  and  an  eviction.  The  privity  of 
estate  is  not  destroyed  by  the  death  of  one  of  the  tenants, 
where  right  and  title  pass  by  operation  of  law  to  his  heirs. 
Their  right  to  recover  if  the  ancestor  could  is  evident;  but 
the  implied  warranty  does  not  pass  to  their  grantee.  The 
conveyance  severs  the  relation,  and  places  the  parties  in  a 
position  where  neither  the  co-tenant  nor  his  vendee  can  de- 
mand a  redivision.  The  implied  warranty  holds  only  in 
privity  of  estate,  and  therefore,  if  any  co-tenant  conveys  in 
fee,  and  his  grantee  is  evicted,  the  conveying  co-tenant  can- 
not enter  on  the  other  allotment,  because,  by  the  aliena- 
tion, he  has  extinguished  his  right  to  have  any  one  of  the 
tenants  as  his  co-tenant,  by  thus  severing  the  connection 
which  previously  existed.  It  is  well  settled  that  parties  to 
partition,  whether  coparceners,  joint  tenants,  or  tenants 
in  common,  are  liable  upon  implied  warranty  of  title  when 
loss  occurs  after  partition,  and  this  implied  warranty  does 
not,  like  an  express  covenant,  run  with  the  land.'  An 
alienee  from  one  tenant  may  be  entered  upon  by  a  co-tenant 
who  has  sustained  loss,  for  the  reason  that,  if  such  a  rule 
was  not  recognized,  it  would  place  it  within  the  power  of 
the  grantee  to  defeat  the  remedy  by  making  a  conveyance 
of  his  parcel.  The  implied  warranty  in  case  of  partition  by 
joint  devisees  is  not  broken  until  eviction."  This  implied 
w^arranty  avails  the  heirs  of  the  partitioners  but  after  aliena- 
tion avails  neither  them,  their  heirs  nor  alienees. ' 

§  1420.  Eestrictions. — The  restrictions  in  a  covenant 
must  be  followed  to  a  reasonable  extent,  and  the  grantee 
will  not  be  allowed  to  depart  from  them.  But  a  reasonable 
compliance  is  all  that  is  required.  Accordingly  a  covenant 
to  erect  only  a  single  dwelling  on  a  certain  lot,  does  not 
prohibit  the  erection  thereon  of  an  apartment  house,  de- 
signed for  the  use  of  several  families.*  But  a  tent  cannot 
be  substituted  for  a  building,'  for  it  is  not  a  building,* 

'Sawyers  «.  Oaten,  8  Humph.  (Tenn.)  280. 

2  Jones  V.  BigstafE  (Ky.),  25  8.  W.  Rep.  889. 

'Jones  V.  BigstafE  (Ky.),  35  8.  W.  Rep.  889. 

«  Hutchinson  v.  Ulrich,  145  111.  336;  GiUis  ®.  Bailey,  21  N.  H.  149. 

'Blakemore  v.  Stanley,  159  Mass.  6. 

*Norw«ll  V.  Boston  Academy,  130  Mass.  209. 
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neither  is  a  tent  an  out-building;'  neither  is  it  a  monu- 
ment. 

A  party  restricted  to  a  one-story  building  may  raise  the 
roof  to  make  it  correspond  to  the  first  floor  of  the  building 
in  front.'    The  intention  of  the  parties  will  control.' 

Every  owner  of  real  estate  has  a  right  to  so  deal  with  it 
as  to  restrain  its  use  by  his  grantee  within  such  limits  as  to 
prevent  its  appropriation  to  purposes  which  will  impair  the 
value  or  diminish  the  enjoyment  of  the  land  which  he  re- 
tains. The  only  restriction  on  this  right  is,  that  it  shall 
be  exercised  reasonably  with  due  regard  to  public  policy 
and  without  creating  any  unlawful  restraint  of  trade." 

But  when  a  person  sells  land  to  another  to  he  used  for  an 
express  purpose,  he  will  not  be  permitted  to  derogate  from 
his  own  grant  by  doing  anything  on  the  adjacent  soil  which 
unfits  the  land  sold  for  the  purpose  for  which  it  was  sold. ' 
And  where  the  vendor  agrees  to  grant  to  the  vendee  the 
right  to  use  certain  roads  and  ways  in  and  through  his 
estate,  the  vendor  will  be  restrained  from  continuing  a  wall 
at  the  extremity  of  his  estate  which  will  obstruct  the 
grantee  from  passing  through  his  land  onto  the  lands  of 
other  land  owners.'  A  person  owning  a  tract  of  land  and 
selling  a  portion  thereof  may,  for  the  benefit  of  the  remain- 
ing land,impose  any  restrictions  not  against  public  policy,  he 
sees  fit,  upon  the  land  granted  and  a  court  of  equity  will, 
as  a  general  rule,  enforce  them.' 

§  1421.  Married  Woman's  Covenants. — At  common  law 
a  deed  and  covenant  of  a  married  woman  in  reference  to 
her  real  estate  was  absolutely  void,  and  the  only  way  in 
which  she  could  convey  her  real  estate  was  by  uniting  with 

'  Commonwealth  «.  Intoxicating  Liquors,  140  Mass.  287,  389;  Buck  v.  Adams, 
45  N.  J.  Eq.  553. 

'  Hobson  V.  Cartwright,  93  Ky.  368. 

'Cross  V.  Frost,  64  Vt.  179. 

^Coudert  d.  Sayre,  46  N.  J.  Eq.  386;  Whitney  v.  Railroad  Co.,  11  Gray 
(Mass.),  859,  863. 

'  Northern  Railway  Co.  v.  Elliott,  6  Jur.  N.  S.  817;  Buck  v.  Adams,  45  N. 
J.  Eq.  553. 

'Phillips  V.  Treedy,  3  Gift.  682;  8  Jur.  N.  S;  999;  Gawtry  v.  Leiand,  31  N. 
J.  Eq.  885. 

'Rowland  v.  Miller,  139  N.  Y.  93. 
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her  husband  in  levying  a  fine.'  And  the  husband  owned  a 
freehold  estate  in  the  land  jttre  uxoris;  and  during  the  joint 
lives  of  himself  and  wife  he  had  the  right  to  the  rents  and 
profits  and  to  the  control  and  management  of  the  real 
estate  of  his  wife.  During  that  time  he  could  bind  it  by 
his  contracts  and  agreements,  and  he  could  deal  with  it  as 
if  he  was  absolutely  owner  thereof;  but,  of  course,  he  could 
bind  it  only  for  the  period  of  the  joint  lives."  But  his 
covenant  and  agreement  ceased  to  bind  any  one  after  his 
death,  and  the  covenants  ceased  to  run.  And  if  the  wife 
survived  him  she  would  not  be  bound  by  his  covenants;  nor 
was  the  successor  in  the  title  who  held  under  her.  And 
her  covenants  while  married  were  void  and  could  not  be 
enforced.'  Many  of  the  States,  however,  have  now  emanci- 
pated married  women  and  they  can  covenant  with  as  much 
freedom  as  their  husbands. 

§  1422.  Eights  of  Grantee. — A  covenant  or  stipulation 
inserted  in  a  deed-poll  binds  the  grantee,  his  heirs  and  as- 
signs when  such  stipulation  relates  to  the  real  estate  con- 
veyed; '  and  an  easement  in  such  case  may  be  acquired  by 
a  clause  of  reservation.'  And  the  grantee  in  a  deed  and 
those  claiming  under  him  cannot  deny  the  binding  author- 
ity of  a  reservation  in  a  deed.' 

The  right  of  an  owner  of  a  lot  to  enforce  a  covenant,  to 
which  he  is  not  a  party  or  an  assign,  restrictive  of  the  use 
of  other  lands  is  dependent  on  the  covenant  having  been 
made  for  the  benefit  of  his  lot.  While  a  subsequent  pur- 
chaser may,  by  the  operation  of  this  rule,  acquire  a  right 
of  action  against  a  prior  purchaser,  the  prior  purchaser 
will  acquire  no  rights  from  a  covenant  entered  into  by  a 
subsequent  purchaser,  unless  there  exists  some  condition 

'  Clowes  V.  Vanderheyden,  17  Johns.  (N.  T.)167;  Martin  c.  Dwelly,  6  Wend. 
(N.  Y.)  9. 

» Vartie  c.  Underwood,  18  Barb.  (K  T.)  561. 

"Bradley  ®.  Walker,  138  N.  Y.  391. 

<Hagerty  d.  Lee,  54  N.  J.  L.  580. 

'Rosenkrans  v.  Snover,  19  N.  J.  Bq.  430;  Cooper  v.  Louanstein,  37  N.  3, 
Eq.  284. 

« Fitzgerald  i>.  Faunce,  46  N.  J.  L.  536,  598;  Sheppard  i>.  Hunt,  4  N.  J.  Eq. 
277;  Hagerty  v.  Lee,  54  N.  J.  L.  580. 
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which  will    entitle    him    to    the    benefit   of    such    cove- 
nant.' 

Any  grantee  of  land  to  which  a  servitude  or  easement  is 
appurtenant,  acquires  by  his  grant  a  right  to  have  the  ser- 
vitude or  easement,  or  right  of  amenity  as  it  is  sometimes 
called,  protected  in  equity,  notwithstanding  that  his  right 
may  not  rest  on  covenant,  which,  as  a  matter  of  law,  runs 
with  the  title  to  his  land,  and  notwithstanding  that  it  may 
also  be  true  that  he  may  not  be  able  to  maintain  an  action 
at  law  for  the  vindication  of  his  right." 

§  1423.  The  Eight  op  Grantees  to  Enforce  Covenants 
Inter  SE.^The  right  of  grantees  from  a  common  grantor 
to  enforce,  inter  se,  covenants  entered  into  by  each  with 
said  grantor  is  confined  to  cases  where  there  has  been  proof 
of  a  general  plan  or  scheme  for  the  improvement  of  the 
property  and  its  consequent  benefit,  and  the  covenant  has 
been  entered  into  as  part  of  a  general  plan  to  be  exacted 
from  all  purchasers,  and  to  be  for  the  benefit  of  each  pur- 
chaser, and  the  party  has  bought  with  reference  to  such 
general  plan  or  scheme,  and  the  covenant  has  entered  into 
ihe  consideration  of  his  purchase. ' 

The  principle  deducible  from  the  cases  is,  that  where  the 
same  grantor,  selling  to  several  persons  plats  of  land,  parts 
of  a  larger  property,  exacts  from  each  of  them  covenants 
imposing  restrictions  on  the  use  of  the  plats  sold,  without 
putting  himself  under  any  corresponding  obligation,  it  is  a 
question  of  fact  whether  the  restrictions  are  merely  matters 
of  agreement  between  the  vender  himself  and  his  grantees, 
imposed  for  his  own  benefit  and  protection,  or  are  meant 
by  him  and  understood  by  the  grantees  to  be  for  the  com- 

'  Jewell  «.   Lee,  14  Allen  (Mass.),    145;    Sharp   v.  Ropes,  110  Mass.  381; 
Renalas.  Cowlishaw,  11  Ch.  B.  866;  Mulligan  ®.   Jordan,  50  N.  J.  Eq.  363;^ 
Graham  ».  Hite,  98  Ky.  474;    DeGray  «.   Club  House  Co.,  50  K.    J.  Eq. 
339. 

'Whitney  v.  Railroad  Co.,  11  Gray  (Mass.),  859;  Parker  v.  Nightingale,  6 
Allen  (Mass.),  341;  Hills  v.  Miller,  3  Paige  (N.  Y.)  254;  Coudert  v.  Sayre,  46 
N.  J.  Eq.  386. 

sw'hitney  ».  Railroad  Co.,  11  Gray  (Mass.),  359;  Payson  ii.  Burnham,  141 
Mass.  547;  Tobeyt).  Moore,  130  Mass.  448;  Beals  ®.  Case,  138  Mass.  188;  Linzee 
■c.  Mixer,  101  Mass.  513;  Parker  «.  Nighti.ogale,  6  Allen  (Mass.),  341;  De  Gray 
v.  Club  House  Co.,  50  N.  J.  Eq.  339;  Mulligan  o.  Jordan,  50  N.  J.  Eq.  368. 
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moil  advantage  of  the  several  purchasers.  If  the  restrictive 
covenants  are  simply  for  the  benefit  of  the  grantor,  grantees 
of  other  plats  of  land  from  the  grantor  cannot  claim  to  take 
advantage  of  them.  If  they  are  meant  for  the  common 
advantage  of  a  set  of  purchasers,  such  purchasers  and 
their  assigns  may  enforce  them  inter  se  for  their  own 
benefit.'  • 

§  1424.  Equity  Will  Eestrain  the  Violation  op  Cove- 
nants.— It  is  settled  that  a  court  of  equity  will  restrain 
the  violation  of  a  covenant,  entered  into  by  a  grantee,  re- 
strictive of  the  use  of  lands  conveyed,  not  only  against  the 
covenantor  but  against  all  subsequent  purchasers  of  the 
land  with  notice  of  the  covenant,  irrespective  of  the  ques- 
tions whether  the  covenant  is  of  a  nature  to  run  with  the 
land  or  whether  it  creates  an  easement,  when  its  enforce- 
ment is  not  against  public  policy."  This  is  upon  the  prin- 
ciple of  preventing  a  party  haviug  knowledge  of  the  just 
rights  of  another  from  defeating  such  rights,  and  not  upon 
the  idea  that  the  engagement  enforced  created  easements 
or  are  of  a  nature  to  run  with  the  land." 

This  rule  of  equity  being  an  encroachment  on  the  general 
doctrine  of  the  common  law  that  the  burden  of  a  covenant 
does  not  run  with  the  land,'  its  application  is  not  to  be  ex- 
tended beyond  the  class  of  cases  in  which  it  has  heretofore 

'  Spicer  v.  Martin,  14  App.  Cas.  13;  Nottingham  Patent  Brick  and  Tile  Co. 
V.  Butler,  15  Q.  B.  Div.  261,  268;  Mann  v.  Stephens,  15  Sim.  377;  Western  v. 
McDermott,  L.  R.  3  Ch.  App.  73;  Coles  v.  Sims,  5  DeG.  M.  &  G.  1;  11  Ch. 
D.  866;  De  Gray  v.  Club  House  Co.,* 50  N.  J.  Eq.  339;  Mulligan  ».  Jordan,  50 
N.  J.  Eq.  363. 

'  Tulk  V.  Moxhay,  3  Phil.  774;  Haywood  v.  Brunswick  Building  Society,  8 
Q.  B.  Div.  403,  407;  Kettle  River  R.  R.  Co.  v.  Railroad  Co.,  41  Minn.  461; 
Patman  v.  Harland,  17  Ch.  D.  359;  Richards  v.  Revitt,  7  Ch.  D.  334;  Feilden 
V.  Slater,  L.  R.  7  Eq.  Cas.  523;  Mann  v.  Stephens,  15  Sim.  376;  Bristow  v. 
Wood,  1  Coll.  480;  Coles  v.  Sims,  5  DeG.  M.  &  G.  1;  Middleton  ».  Newport 
Hospital,  16  R.  I.  319;  Wilson  v.  Hart,  L.  R.  1  Ch.  App.  4G3;  Brewer  v.  Mar- 
shall, 19  N.  J.  Eq.  537;  Winfleld  «.  Henning,  31  N.  J.  Eq.  188;  Coudert  v. 
Sayre,  46  N.  J.  Eq.  386. 

3  Brewer  v.  Marshall,  19  N.  J.  Eq.  537,  543.  De  Mattos  v.  Gibson,  4  De  G. 
&  J.  376;  Piggott  V.  Stratton,  1  De  G.,  F.  &  J.  33;  Kcates  v.  Lyon,  L.  R.  4 
Ch.  App.  218;  Richards  v.  Revitt,  7  Ch.  D.  334;  Spicer  «.  Martin,  14  App. 
Cas.  13;  Clegg  v.  Hands,  44  Ch.  D.  504:  Mackenzie  v.  Childers,  43  Ch.  D.  265. 

*  Spencer's  Case,  5  Coke,  16a;  Austerberry  v.  Oldham,  29  Ch.  D.  750. 
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been  enforced,'  and  is  to  be  confined  to  negative  ease- 
ments.' 

It  is  a  sound  doctrine  that  if  a  party  purchases  land  with 
notice  of  restrictive  covenants,  the  court  of  equity  will  not 
allow  him  to  use  the  land  in  contravention  of  the  cove- 
nants. The  question  is,  not  whether  the  covenant  runs 
with  the  land,  but  whether  a  party  be  permitted  to  use  the 
land  in  a  manner  inconsistent  with  the  contract  entered 
into  by  his  vendor,  and  with  notice  of  which  he  purchased. 
Of  course,  the  price  would  be  affected  by  the  covenant  and 
nothing  could  be  more  inequitable  than  that  the  original 
purchaser  should  be  able  to  sell  the  property  the  next  day 
for  a  greater  price,  in  consideration  of  the  assignee  being 
allowed  to  escape  from  the  liability  which  he  had  himself 
undertaken. ' 

The  grantee  is  bound  by  the  restrictions  unless  his  viola- 
tion of  them  falls  within  the  maxim  of  de  minimis;'  and 
where  the  violation  is  a  purprestm-e,  and  per  se,  a  nuisance, 
a  mandatory  injunction  will  be  issued  for  the  removal  of 
such  purpresture;'  and  even  in  a  suit  brought  by  a  private 
party  a  removal  has  been  ordered.' 

§  1425.  Equitable  Eelief  as  to  Subsequent  Purchaser. 
— The  right  of  the  owner  of  a  lot  of  land  to  enforce  a  cove- 
nant, restrictive  of  the  use  of  another  tract,  which  covenant 
has  been  entered  into  by  an  owner  of  such  other  tract 
with  the  former  owner  of  both,  but  has  not  been  expressly 
assigned,  depends  primarily  on  the  covenant  having  been 
made  for  the  benefit  of  land  embracing  said  lot.  If  it  has 
been  so  made,  the  benefit  of  the  covenant  inures  to  subse- 

•  Brewer  v.  Marshall,  19  N.  J.  Eq.  537,  546. 

'Haywood  v.  Brunswick  Building  Society,  8  Q.  B.  Div.  403;  Hall  v.  Ewin, 
37  Ch.  D.  74;  London,  etc.  Railroad  Company  v.  Gomm,  20  Ch.  D.  562, 
563. 

»Tulk  V.  Moxhay,  2  Phil.  774,  777;  Hall  v:  Ewin,  37  Ch.  D.  74,  79. 

*  Attorney-Gen.  v.  Williams,  140  Mass.  329. 

'  Attorney-Gen.  v.  Algonquin  Club,  153  Mass.  447. 

«Krehl«.  Burrell,  7  Ch.  D.  551;  11  Ch.  D.  146;  Manners  v.  Johnson,  1  Ch. 
D.  673;  Attorney  Gen.   v.  Terry,  L.  R.   9  Ch.  423;  Attorney-Geu.  v.  Local 
Board,  L.   R.  18  Bq.  172,  178;  Reimer's  Appeal,  100  Pa.  St.  182;  People  v. 
Vanderbilt,  28  N.  Y.  396. 
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quent  purchasers  of  the  land.'  Under  the  operation  of  this 
rule,  a  subsequent  purchaser,  or  his  assigns,  may  enforce 
the  restriction  of  a  common  covenant  against  a  prior  pur- 
chaser, or  his  assigns;  it  is  evident  that  it  gives  no  right  of 
action  to  a  prior,  against  a  subsequent,  purchaser.  Some 
other  reason  must  exist  for  that  class  of  cases  which  hold 
that  purchasers  and  their  assigns  are  entitled  to  enforce, 
between  themselves,  a  restrictive  covenant  entered  into  by 
first  purchasers  with  a  common  vendor,  without  reference 
to  priorities  of  title." 

The  class  of  cases  in  which  equity  has  given  such  relief, 
embrace  those  involving  restrictive  covenants,  entered  into 
with  the  original  owner,  or  owners,  of  a  tract,  in  pursuance 
of  a  general  plan  or  scheme  for  the  development  and  im- 
provement of  the .  property,  by  laying  it  out  in  streets, 
avenues  and  lots,  adopting  some  uniform  or  settled  build- 
ing scheme,  regulating  the  number,  location,  size  or  style 
of  houses,  or  the  use  to  which  the  buildings  or  property 
may  be  put.' 

In  New  York,  relief  seems  to  be  granted  on  the  theory 
that  the  covenant  creates  an  easement  over  the  lands  of 
the  covenantor  for  the  benefit  of  all  other  lands  subject 
to  the  same  covenant.* 

It  is  said  that  while  cases  involving  light,  air  or  view 
may  in  some  respects  be  based  on  the  doctrine  of  ease- 
ments, it  is  not  satisfactory  when  it  comes  to  be  applied  to 
covenants  as  to  uses  to  which  buildings  are  to  be  put,  nor 
can  the  'covenant,  if  it  creates  an  easement,  be  suspended 
because  a  subsequent  purchaser  does  not  buy  with  the 
restrictions  of  the  covenant  in  view.     But  the  courts  of 

'  Coudert  v.  Sayre,  46  N.  J.  Eq.  386;  Western  d.  McDermott,  L.  R.  1  Eq. 
Cas.  499;  2  Ch.  App.  73. 

■'  Child  V.  Douglass,  2  Jur.  N.  S.  950. 

'Llnzee  ®.  Mixer,  101  Mass.  513;  Jeffries  ».  Jeffries,  117  Mass.  184;  Hamlea 
v.  Werner,  144  Mass.  397;  Whatman  v.  Gibson,  9  Sim.  196;  Coles  v.  Sims, 
Kay,  75;  5  DeG.,  M.  &  G.  1 ;  Western  v.  McDermott,  L.  R.  1  Eq.  Cas.  499;  2 
Ch.  App.  73;  Richards  v.  Revitt,  7  Ch.  D.  324;  Nottingham  Patent  Brick  and 
Tile  Co.  V.  Butler,  15  Q.  B.  Div.  361;  16  Q.  B.  Div.  778;  Collins  v.  Castle,  36 
Ch.  D.  248;  McKenzie  v.  Childers,  43  Ch.  D.  365;  Spier  v.  Martin,  34  Ch.  D. 
1;  14  App.  Cas.  13;  Parker  v.  Nightingale,  6  Allen  (Mass.),  341. 

*  Trustees  v.  Lynch,  70  N.  T.  440.  See,  also,  Beals  v.  Case,  138  Mass. 
140. 
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England  and  some  in  this  country  have  repudiated  the  idea 
that  the  court  interferes  on  the  ground  of  protecting  an 
easement.  The  equity  springs  from  the  presumption  that 
each  purchaser  has  paid  an  enhanced  price  for  his  property, 
relying  on  the  general  plan,  by  which  all  the  property  is 
to  be  subjected  to  the  restricted  use,  being  carried  out,  and 
that  while  he  is  bound  by  and  observes  the  covenant,  it 
will  be  inequitable  to  him  to  allow  any  other  owner  of  lands, 
subject  to  the  same  restrictions,  to  violate  it.' 

The  law  then  is,  that  when  there  is  a  general  scheme  or 
plan,  adopted  and  made  public  by  the  owner  of  a  tract  for 
the  development  and  improvement  of  property  described, 
by  which  it  is  divided  into  streets,  avenues  and  lots,  and 
contemplating  a  restriction  as  to  the  uses  to  which  build- 
ings or  lots  may  be  put,  to  be  secured  by  a  covenant  em- 
bodying the  restriction,  to  be  inserted  in  each  deed  to  a 
purchaser ;  and  it  appears,  by  writing  or  by  the  circum- 
stances, that  such  covenants  are  intended  for  the  benefit 
of  all  the  lands,  and  that  each  purchaser  is  to  be  subject  to 
and  to  have  the  benefit  thereof ;  and  the  covenants  are 
actually  inserted  in  all  the  deeds  for  lots  sold  in  pursuance 
of  the  plan ;  one  purchaser  and  his  assigns  may  enforce 
the  covenant  against  any  other  purchaser  and  his  assigns, 
if  he  has  bought  with  knowledge  of  the  scheme,  and  the 
covenant  has  been  part  of  the  subject-matter  of  his  pur- 
chase.' And  the  right  of  action  depends  as  much  on  the 
fact  of  the  general  scheme  as  on  the  covenant,  which  is  a 
very  important  consideration  in  a  case  in  which  the  ques- 
tion arises  whether  certain  threatened  acts  are  in- violation 
of  the  covenant,  if  any  ambiguity  exists  as  to  its  scope  and 
meaning. 

And  when  the  owner  has  the  right  to  enforce  such 
restriction,  if  he  is  entitled  to  sue  in  equity,  he  is  not 
obliged  to  wait  until  after  the  objectionable  structure  is 

'De  Gray  v.  Club  House  Co.,  50  N.  J.  Bq.  329;  Spicer  v.  Martin,  14  App. 
Cas.  12,  25;  Nottingham  Patent  Brlcls  and  Tile  Co.  d.  Butler,  15  Q.  B.  Div, 
261,  269;  Parker  v.  Nightingale,  6  Allen  (Mass.),  341. 

'De  Gray  v.  Club  House  Co.  50  N.  J.  Eq.  329.  See,  also,  Whitney  v.  Rail- 
road Co.,  11  Gray  (Mass.),  359;  Tobey  ».  Moore,  130  Mass.  448;  Payson  «. 
Burnham,  141  Mass.  547. 
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erected  before  bringing  suit ; '  and  relief  may  be  granted, 
although  no  actual  serious  pecuniary  damage  may  have 
been  sustained,  or  is  to  be  expected."  An  owner  may 
neglect  to  object  to  infraction  of  restrictions  to  some 
extent,  without  losing  this  right  to  enforce  the  restrictions 
when  they  more  clearly  and  seriously  affect  him.' 

However,  if  all  the  restrictions  imposed  in  a  deed  if 
rigorously  enforced,  would  not  restore  to  the  locality 
its  intended  character  such  as  a  residential  locality,  but 
would  merely  lessen  the  value  of  every  lot  for  other  pur- 
poses, such  as  a  place  for  business;  and  it  would  be  oppres- 
sive and  inequitable  to  give  effect  to  the  restrictions,  be- 
cause of  the  changed  condition  of  the  locality  which  has 
resulted  from  a  cause  other  than  a  breach  of  them,  and  to 
enforce  them  would  have  no  other  effect  than  to  ha,rass  and 
injure  the  defendant,  without  effecting  the  purpose  for 
-which  the  restrictions  were  originally  made,  then  they  will 
not  be  enforced.* 


Article  2. 
Covenant  of  Seisin  and  Right  to  Convey. 

%  1426.  When  Broken.  §  1439.  Lawful      and       Indefeasible 

§  1437.  Public  Easement.  Seisin. 

■§  1438.  After- Acquired      Title       by 
Grantor. 

§  1426.  When  Broken. — A  covenant  of  seisin  is  broken 
as  soon  as  made  if  the  covenantor  has  no  title  to  the  estate 
granted.'  The  word  seisin  means  ex  vi  termini,  the  whole 
legal  title  and  nothing  short  of  it  wiU  satisfy.     And  the 

'  Peek  V.  Matthews,  L.  R.  3  Eq.  515. 

'  Attorney-Gen.  v.  Algonquin  Club,  153  Mass.  447,  455. 

'Linzee  v.  Mixer,  101  Mass.  513,  513;  Payson  v.  Burnham,  141  Mass.  547, 
556. 

*  Duke  V.  British  Museum,  3  Myl.  &  K.  553;  German  v.  Chapman,  7Ch.  D. 
271,  379;  Sayers  v.  CoUyer,  24  Ch.  D.  180,  187;  Columbia  College  v.  Thacher, 
87  N.  Y.  311;  Starkie  v.  Richmond,  155  Mass.  188;  Jackson  v.  Stevenson,  156 
Mass.  496.  See,  also,  Everett  v.  Remington  (1892),  3  Ch.  148;  Page  v.  Murray, 
46  N.  J.  Eq.  825. 

'Anderson  «.  Knox,  30  Ala.  156;  Ogden  v.  Ball,  40  Minn.  94. 
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covenant  of  seisin  is  broken  if  the  covenantor  has  no  pos- 
session, the  right  of  possession  and  the  complete  legal  title.' 
So  a  covenant  is  broken  if  the  grantor  has  only  an  estate 
tail;'  or  if  there  is  an  outstanding  estate  for  life;'  or  where 
there  is  concurrent  seisin  of  another  tenant  in  common;' 
or  if  there  be  a  deficiency  in  the  amount  of  the  land;'  or 
if  there  be  an  adverse  possession  of  a  part  by  a  stranger;* 
or  if  no  such  land  exists  as  that  purported  to  be  conveyed.' 
In  general,  there  will  be  a  breach  if  there  is  an  outstand- 
ing estate  in  a  life  tenant,  or  a  tenant  in  common;  or  if 
there  is  a  material  deficiency  in  the  amount  of  the  land 
conveyed;  or  where  the  grantor  has  not  substantially  the 
very  estate  both  in  quantity  and  quality  which  he  professes 
by  his  deed  to  convey.'  And  the  existence  of  fences  or 
other  fixtures  on  the  land  belonging  to  other  persons,  who 
have  a  right  to  remove  them,  is  held  to  constitute  a  breach." 

Where  the  provision  is  a  condition,  the  breach  of  it  will 
work  a  forfeiture,  and  not  a  restriction  enforceable  in 
equity."  And  the  force  and  effect  of  a  formal  and  com- 
plete covenant  of  warranty  in  a  deed  will  not  be  cut  down, 
by  words  of  doubtful  import." 

A  recording  of  a  tax  deed  of  the  holder  of  a  valid  certifi- 
cate of  sale  of  land  for  taxes,  at  the  time  a  warranty  of 
such  land  is  given  by  the  owner,  when  the  land  is  vacant 
and  unoccupied,  is  a  breach  of  the  covenant  of  seisin, 
since  it  vests  the  grantee  with  constructive  possession  to 
the  land,  and  necessarily  operates  as  an  eviction  of  the 
former  owner." 

'Fitzhugh«.  Croghan,  3  J.  J.  Marsh.  (Ky.)  429;  Lockwood  v.  Sturdevant, 
6  Conn.  373;  Alien  v.  Allen,  48  Minn.  463. 

'Comstock  v.  Comstock,  33  Conn.  833. 

'Mills  B.  Catlin,  32  Vt.  106. 

*  Wheeler  o.  Hatch,  13  Me.  389;  Downer  ©..Smith,  38  Vt.  464. 

» Pringle  v.  Witten,  1  Bay  (S.  Car.)  356. 

'Sedgwick  v.  Hollenback,  7  Johns.  (N.  Y.)376. 

'  Basford  v.  Pearson,  9  Allen  (Mass.),  389;  Bacon  v.  Lincoln,  4  Cush.  (Mass  ) 
313. 

'  Mecklem  v.  Blake,  23  Wis.  495. 

'  Powers  ®.  Dennison,  30  Vt.  752;  Mott  v.  Palmer,  1  N.  Y.  564-  West  v 
Stewart,  7  Pa.  St.  132. 

'» May  «.  Boston,  158  Mass.  21. 

"  Cornish  v.  Capron,  136  N.  Y.  333. 

"Daggett  V.  Reas,  79  Wis.  60. 
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But  this  covenant  only  extends  to  the  title  existing  in  a 
third  person  which  may  defeat  the  estate  granted  by  the 
■covenantor,  and  not  to  a  title  already  vested  in  the  coven- 
antee.' Because  a  person  cannot  accept  a  deed  with  cove- 
nants of  seisin  and  then  turn  around  upon  his  grantor  and 
allege  that  his  covenant  is  broken,  if  at  the  time  he  ac- 
cepted the  deed  he  himself  was  seised  of  the  premises." 

There  is  a  breach  of  this  covenant  where  there  is  no  such 
land  as  conveyed.'  But  if  the  grantor  is  siesed  of  the  land 
at  the  time  of  the  delivery  of  the  deed,  and  it  can  be  iden- 
tified, there  is  no  breach.* 

§  1427.  Public  Easement. — It  is  well  settled  by  the  au- 
thorities that  the  existence  of  a  public  easement  over  land, 
or  other  equitable  incumbrance,  which  does  not  in  any  way 
affect  the  technical  seisin  of  the  vendee  is  no  breach  of  the 
covenant  of  seisin.  The  reason  is  that  there  is  no  incon- 
sistency between  the  public  having  a  right  of  way  over 
land  and  at  the  same  time  the  vesting  of  a  freehold  in  the 
owner  of  the  soil.'  So  it  is  no  breach  of  this  covenant  that 
part  of  the  land  conveyed  was  a  public  highway,  and  was 
used  as  such." 

§  1428.  After- Acquired  Title  by  Grantor. — The  doc- 
trine is  well  supported  by  authority  that  a  grantee  to  whom 
no  title  passes  by  the  deed  of  conveyance,  who  acquires  no 
possession  and  no  right  of  possession,  may  recover  the  pur- 
chase-money paid  with  interest  in  an  action  for  a  breach  of 
the  covenant  of  seisin,  even  though  the  grantor  may  have 
acquired  a  title  during  the  pendency  of  such  action,  or  per- 
haps even  prior  to  its  commencement;  that  the  grantee  is 
not  to  be  compelled  to  accept  the  after-acquired  title  in  sat- 
isfaction of  the  already*  broken  covenant  of  seisin,  or  in 

'  Horrigan  v.  Rice,  39  Minn.  49. 

5  Furnesa  v.  Williams,  11  111.  229;  Pitch  v.  Baldwin,  17  Johns.  (N.  T.)  161; 
Beebe  o.  Swartwout,  3  Gil.  (111.)  162,  169. 

'  Bacon  v.  Lincoln,  4  Gush.  (Mass.)  210. 

■>  Perry  v.  Clark,  157  Mass.  330. 

'  Moore  v.  Johnston,  87  Ala.  220. 

"Whitbeck  v.  Cook,  15  Johns.  (N.  Y.)483;  Vaughn  v.  Stuzaker,  16  Ind.  340; 
Lewis  V.  Jones,  1  Pa.  St.  336. 
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mitigation  of  damages  recoverable  for  the  breach.'  But 
this  rule  is  not  universal  and  there  are  cases  that  hold  that 
the  title  after-acquired  by  the  grantor  subsequent  to  the 
conveyance  by  him  inures  by  operation  of  law  to  his  grantee, 
even  though  he  is  unwilling  then  to  accept  it,  and,  hence, 
will  mitigate  the  damages  recoverable  for  breach  of  the 
covenant,  or  wholly  defeat  the  action  for  damages  accord- 
ing to  the  case."  The  conflict  of  authority  is  unreconcil- 
able. 

§  1429.  Lawful  and  Indefeasible  Seisin. — The  great 
majority  of  the  American  cases  hold  that  the  covenant  of 
lawful  seisin  does  not  run  with  the  land;  that  it  is  personal, 
and  if  there  is  a  breach  of  it  at  all  it  is  complete  and  entire 
at  the  date  of  the  execution  of  the  deed.'  In  Ohio  the 
covenant  is  real,  and  runs  with  the  land  where  the  coven- 
antor is  in  possession,  but  only  a  personal  covenant  where 
he  is  not  in  possession.' 

The  American  courts  that  hold  that  the  covenant  of  law- 
ful seisin  does  not  inure  to  the  benefit  of  a  grantee  of  the 
first  grantee,  proceed  upon  the  ground  that  by  a  breach 
it  becomes  a  mere  chose  in  action  and  is  not  assignable  at 
common  law.  But  in  Minnesota  a  chose  in  action  in  the 
nature  of  property  may  be  assigned;  hence,  a  cause  for  the 
breach  is  assignable  in  this  State.'  And  so  in  Iowa,  a 
chose  in  action  may  be  assigned,  and,  hence,  the  English 
doctrine  that  a  covenant  of  seisin  does  run  with  the  land 

>  Burton  «.  Eeeds,  30  Ind.  87;  Blanchard  ».  Ellis,  1  Gray  (Mass.),  195;  Tucker 
-B.  Clark,  3  Sandf.  Ch.  (N.  Y.)  96;  Bingham  ».  Welderwax,  1  N.T.  509;  Nichol 
«.  Alexander,  28  Wis.  118;  Resser  ».  Carney,  53  Minn.  397;  Burke  v.  Bever- 
idge,  15Minn.  205. 

« Baxter  v.  Bradbury,  30  Me.  360;  King  v.  Gilson,  33  111.  348:  Keese  v.  Smith, 
13  Mo.  344;  Morrisons.  Underwood,  30  N.  H.  309;  Kuowles  ».  Kennedy,  83 
Pa.  St.  445;  Farmers'  Bank  b.  Glenn,  68  N.  Car.  35;  Cornell  v.  Jackson,  3 
€ush.  (Mass.)  506;  Knight  v.  Thayer,  135  Mass.  25;  McLennan  v.  Prentice,  85 
Wis.  427. 

'Swasey  «.  Brooks,  30  Vt.  693;  Clement  v.  Bank,  61  Vt.  298;  Moore  v. 
Merrill,  17  N.  H.  75;  Hamilton  v.  Wilson,  4  Johns.  (N.  Y.)  73;  Mitchell  v. 
Warner,  5  Conn.  499;  Bickford  «.  Page,  %  Mass.  455;  Kimball  v.  Bryant,  25 
JMinn.  496;  Ogden  d.  Ball,  40  Minn.  94. 

^Devore  ».  Sunderland,  17  Ohio,  53. 

'  Kimball  v.  Bryant,  25  Minn.  496. 
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has  been  adopted,  and,  therefore,  it  may  be  assigned; '  the 
same  law  prevails  in  Indiana.' 

In  some  of  the  States  it  is  held  that  a  covenant  that  one 
is  lawfully  seised,  or  has  a  good  and  sufficient  seisin,  does 
not  require  that  the  grantor  shall  have  an  indefeasible 
estate,  and  is  not  broken  if  an  actual  seisin,  no  matter  how 
tortious,  provided  it  be  under  color  of  title,  be  giv^en  to  the 
purchaser; '  that  if  there  is  an  actual  seisin  the  covenant  is 
not  broken  at  all;  that  there  has  been  and  can  be  no 
breach,  and  that  the  covenant  will  have  been  fully 
answered,  even  though  the  vendee  should  afterwards  be 
evicted.* 

It  is  held  by  many  courts  that  a  covenant  of  lawful 
seisin  is  different  from  the  covenant  of  indefeasible  seisin ; 
that  if  the  grantor  covenants  that  he  is  seised  of  an  inde- 
feasible estate,  it  is  a  future  covenant  and  runs  with  the 
land.  And,  hence,  any  one  who  holds  under  the  coven- 
antee may  sue  on  the  covenant,  whenever  he  has  been 
evicted  by  paramount  title. ' 

It  is  generally  held  that  the  covenant  for  the  right  to 
convey  is  synonymous  with  the  covenant  for  seisin.'  But 
in  those  States  when  the  covenant  for  seisin  is  answered 
by  the  transfer  to  the  purchaser  of  an  actual  though  a 
tortious  seisin,  irrespective  of  the  right  by  which  the  prop- 
erty is  held,  there  is  an  especial  reason  for  the  insertion  of 
the  covenant  for  the  right  to  convey.  This  covenant  is 
broken,  if  at  all,  as  soon  as  made  and  is  personal,' 

When  a  grantor  is  not,  at  the  time  of  making  his  deed, 
in  possession  of  part  of  the  property  described  therein,  and 

'  Scbofleld  V.  Homestead  Co.,  32  Iowa,  317. 

'  Martin  v.  Baker,  5  Blackf.  (Ind.)  232. 

'FoUett  V.  Grant,  5  Allen  (Mass.),  175;  Raymond  v.  Raymond,  10  Cush. 
(Mass.)  134;  Wilson  v.  Widenham,  51  Me.  567;  Watts  c.  Parker,  37  111.  229. 

<Marston  ®.  Hobbs,  2  Mass.  439;  Richard  v.  Bent,  59  111.  45;  Wilson  v. 
Widenham,  51  Me.  567;  Scott  ».  Twiss,  4  Nebr.  133;  Wilson  v.  Cochran,  4S 
Pa.  St.  229;  Dale  v.  Shively,  8  Kans.  276;  Salmon  v.  Yallejo,  41  Cal.  481. 

'  Allen  V.  Kennedy,  91  Mo.  324;  Stanard  v.  Eldridge,  16  Johns.  (N.Y.)  254; 
Smitli  fl.  Strong,  14  Pick.  (Mass.)  128;  Abbott  v.  Allen,  14  Joh  ns.  (N.  Y.)  S48; 
Jones  ».  Whitsett,  79  Mo.  188. 

« Slater  i>.  Rawson,  1  Met.  (Mass.)  455;  Raymond  v.  Raymond,  10  Cush.  (Mass.) 
131. 

■•  Chapman  v.  Holmes,  5  Halst.  (N.  J.)  20;  Ogden  v.  Ball,  40  Minn.  94,  99. 
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has  no  title  thereto,  his  covenant  of  indefeasible  seisin  is 
broken  as  soon  as  made,  and  the  grantee  is  entitled  to  the 
price  paid  for  the  land  with  interest  from  the  date  of  the 
deed." 


Article  3. 
Covenants  Against  Incumbrances. 

§  1430.  Nature  of    Covenant  against    §  1431.  Breach  of  this  Covenant. 
Incumbrances.  §  1432.  Question  of  Notice. 

§  1430.  Nature  of  Covenant  against  Incumbrances. — 
This  covenant  is  one  which  has  for  its  object  security  against 
those  rights  to,  or  interest  in,  the  land  granted  which  may 
subsist  in  third  persons  to  the  diminution  of  the  value 
of  the  estate,  though  consistently  with  the  passing  of  the 
estate  in  fee  by  the  deed." 

The  weight  of  the  American  authority  is  that  this  cove- 
nant, standing  by  itself  as  a  separate  and  independent 
covenant,  is  a  covenant  in  prcesenti,  being  broken,  if  at  all,, 
at  the  instant  of  its  creation,  and  is  personal  and  not  as- 
signable; that  is,  it  does  not  run  with  the  land." 

But  the  doctrine  of  England  and  this  country  is,  that 
when  the  covenant  against  incumbrances  is  coupled  with 
that  of  quiet  enjoyment  it  depends  for  its  construction  upon 
the  covenant  of  quiet  enjoyment,  of  which  it  thus  forms  a 
part,  and  is  therefore,  a  covenant  in  futuro,  and  is  broken 
when  there  is  a  breach,  and  runs  with  the  land.*  And  in 
some  of  the  States  where  it  is  considered  as  a  covenant  in 
prcesenti,  it  is  held  to  run  with  the  land  and  assignable. ' 

•  Adkins  v.  Tomlinson,  121  Mo.  487;  Allen  v.  Kennedy,  91  Mo.  334.  See, 
also,  Alexander  v.  Bridgford,  59  Ark.  195. 

s^Prescott  V.  Trueman,  4  Mass.  630;  Mitchell  v.  Warner,  5  Conn.  537;  Bron- 
son  v.  Coffin,  108  Mass.  175;  Carter  v.  Denman,  33  N.  J.  L.  273;  Carey  v. 
Daniels,  8  Met.  (Mass.)  483. 

» Runnels  ».  Webber,  59  Me.  488;  Moore?).  Johnston,  87  Ala.  330;  Guerin 
V.  Smith,  62  Mich.  369;  Thayer  v.  Clemence,  23  Pick  (Mass.)  490;  Rush  v. 
Perry,  49  N.  H.  547;  Funk  «.  Voneida,  11  Serg.  &  R.  (Pa.)  109. 

*  Foots  V.  Burnett,  10  Ohio,  317;  Hall  v.  Dean,  13  Johns.  (N.  T.)  105. 
'Richard  ».  Bent,  59  111.  38;  Winningham  v.  Pennock,  36  Mo.  App.  688 
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The  distinction  between  a  covenant  that  the  premises  are 
free  from  incumbrances,  or  that  the  purchaser  shall  enjoy 
them  free  from  incumbrances,  and  a  covenant  to  pay  off 
or  discharge  a  covenant  should  be  considered.' 

The  covenant  that  the  grantee  shall  enjoy  the  estate  free 
from  incumbrances,  is  a  covenant,  in  effect,  of  quiet  en- 
joyment and  runs  with  the  land.' 

When  the  covenant  is  simply  one  of  indemnity,  the 
grantee  can  recover  only  nominal  damages  for  breach 
thereof,  unless  he  can  show  that  he  has  sustained  actual 
loss  or  injury,  or  has  had  to  pay  money  to  remove  the  in- 
cumbrance." And  where  the  covenant  takes  the  forin  of 
an  obligation  to  discharge  incumbrances,  the  right  of 
action  is  complete  as  soon  as  there  is  a  specific  act  or  when 
such  charge  or  liability  is  incurred.'  If  the  covenant  be 
one  against  incumbrances,  the  covenantee  can  only  recover 
nominal  damages,  except  when  he  has  suffered  loss,  which 
he  must  show. 

§  1431.  Breach  of  this  Covenant.  —  An  outstanding 
mortgage  of  the  premises  described  in  a  deed  of  warranty 
is  not  such  an  incumbrance  as  will  constitute  a  breach  of 
the  covenant  of  freedom  from  incumbrances,  when  the 
premises  in  the  deed,  described  by  metes  and  bounds,  are 
declared  therein  to  be  subject  to  the  mortgage.'  But,by  a 
deed  to  land  containing  a  covenant  against  incumbrances 
except  a  certain  mortgage  to  a  third  person,  followed  by  a 
general  warranty,  the  mortgage  is  not  excepted  from  the 
covenant  of  warranty.' 

'Rawle's  Cov.  (4tU  ed.)  92;  Lethbridge  ®.  Mytton,  2  Barn.  &  Ad.  772; 
Greene  v.  Creighton,  7  R.  I.  1. 

'Hutcbins®.  Moody,  30  Vt.  653;  Anderson  v.  Knox,  20  Ala.  156;  Hall  v. 
Dean,  13  Jobns.  (N.  T.)  105;  Carter  a.  Denman,  23  N.  J.  L.  273. 

sRicbard  v.  Bent,  59  111.  38;  Ardesco  Oil  Co.  v.  Mining  Co.,  66  Pa.  St.  375, 
381;  Wbitneya.  Dinsmore,  6  Cusb.  (Mass.)  124;  Clmrchill  v.  Hunt,  3  Denio 
(N.  T.),  331,  336;  Carr  v.  Roberts,  5  Barn.  &  Ad.  78. 

■■Hogan  V.  Calvert,  31  Ala.  199;  Lathrop  v.  Atwood,  21  Conn.  123;  Gardner 
V.  Niles,  16  Me.  280;  Gennings  v.  Norton,  35  Me.  309;  Smitb  v.  Howell,  6 
Excb.  739n;  Port  v.  Jackson,  17  Jobns.  (N.  Y.)  239,  479;  Dorsey  ■».  Dasbiell, 
1  Md.  304. 

'  Freeman  D.  Foster,  55  Me.  508;  Brown  ?).  Savings  Bank,  148  Mass.  300,  304. 

«Estabrook  v.  Smith,  6  Gray  (Mass),  572.  See,  also,  Ayer  v.  Brick  Co., 
157  Mass.  57. 
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The  following  incumbrances,  existing  at  the  time  of  the 
delivery  of  the  deed,  aiid  not  provided  for  will  constitute  a 
breach  of  this  covenant.  An  outstanding  lease  with  pos- 
session by  lessee; '  restriction  of  the  use  of  the  premises  in 
a  prior  deed; "  taxes  and  assessments  when  the  property  is 
liable  for  them;'  a  judgment;'  a  mortgage;'  a  right  of  dower, 
whether  inchoate  or  otherwise; '  pre-existing  easements.' 

Some  conflict  of  authority  exists  as  to  whether  the  exist- 
ence of  a  public  road  or  highway  over  the  property,  is 
a  breach  of  this  covenant.  In  New  York,  Pennsylvania, 
Georgia,  Wisconsin  and  Iowa,  the  existence  of  a  public 
highway  over  the  land  is  not  a  breach  of  this  covenant.' 
But  the  prevailing  doctrine  is  that  a  public  highway  does 
constitute  a  breach  of  the  covenant  against  incumbrances.' 

'Porter  v.  Bradley,  7  R.  I.  538;  Weld  v.  Traip,  14  Gray  (Mass.),  330. 
Edwards  v.  Gale,  52  Me.  360. 

'Foster  v.  Foster,  63  N.  H.  46;  Bronson  v.  Coffia,  108  Mass.  175;  Kellogg 
J).  Robinson,  6  Vt.  376. 

^BarnUart  v.  Hughes,  46  Mo.  App.  318;  Hartshorn  ».  Cleveland,  53' N.  J. 
L.  473;  McLaughlin  v.  Miller,  124  N.  Y.  510;  Cadmus  ».  Fagan,  47  N.  J.  L. 
549;  Peters  «.  Myers,  23  Wis.  602;  Cochran  ».  Guild,  106  Mass.  39;  Hill-«. 
Bacon,  110  Mass  388;  Pierce  v.  Brew,  43  "Vt.  293;  Barlow  v.  Bank,  63  N.  Y. 
399;  Lindsay  ».  Eastwood,  72  Mich.  336;  Tibbetts  v.  Leeson,  148  Ma.ss.  103; 
Ingalls  V.  Cooke,  21  Iowa,  560;  Almy  v.  Hunt,  48  111.  45;  Harper  v.  Djwdney, 
113  N.  Y.  644;  Rundell  v.  Lakey,  40  N.  Y.  514;  Steamboat  Co.  v.  Munson, 
117  Mass.  34;  Reid  v.  Colby,  26  Nebr.  469. 

■•  Jenkins  v.  Hopkins,  8  Pick.  (Mass.)  346;  Holman  v.  Creagmiles,  14  Ind. 
177;  Hall  ».  Dean,  13  Johns.  (N.  Y.)  105.  See,  also,  Thomas  v.  Church,  86 
Ala.  138. 

'Lively  «.  Rice,  150  Mass.  171;  King  v.  Kilbridge,  58  Conn.  109;  Brooks 
«.  Moody,  25  Ark.  453;  Freeman  v.  Foster,  55  Me.  508;  Bean  ».  Mayo,  5  Me. 
94;  Keller  v.  Ashford,  133  U.  8.  610. 

«RuQnells».  Webber,  59  Me.  488;  McAlpin  v.  Woodruff,  11  Ohio  St.  120; 
Bigelow  V.  Hubbard,  97  Mass.  195;  Shearer  v.  Ranger,  23  Pick.  (Mass.)  447; 
Fletcher  v.  Bank,  87  N.  H.  397. 

'Brooks  V.  Curtis,  50  N.  Y.  639;  Kellogg  v.  Malin,  50  Mo.  496;  Lamb  v. 
Danforth,  59  Me.  332;  Wilson  v.  Cochran,  46  Pa.  St.  233;  Barlow  v.  Mc- 
Kinley,  24  Iowa,  70;  Beach  v.  Miller,  51  111.  206;  Russ  v.  Steele,  40  Vt.  310; 
Parrish  v.  Whitney,  3  Gray  (Mass.),  516. 

«Whitbeck  v.  Cook,  15  Johns.  (N.  Y.)  483;   Hymes  v.  Estey,  116  N.  Y. 

501 ;   133  N.  Y.  342;  Peterson  «.  Arthurs,  9  Watts  (Pa.),  153;  Memmert  v. 

McKeen,  112  Pa.  St.  315,  331;  Dobbins  ®.  Brown,  13  Pa.  St.  80;  Wilson  v. 

Cochran,  46  Pa.  St.  329;   Harrison  v.  Railroad  Co.  (Iowa),  58  N.  W.  Rep. 

.  1081;  Kutz  V.  McCune,  33  Wis.  628;  Desvergers  v.  Willis,  56  Ga.  515. 

'  Copeland  «.  McAdory  (Ala.),  13  South.  Rep.  545;  Kellogg  v.  Malin,  50 
Mo.  496;  Burk  v.  Hill,  48  Ind.  53;  Beach  v.  Miller,  51  111.  306;  Hubbard  u 
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The  existence  of  au  easement  or  servitude  to  which  the 
land  is  subject  is  a  breach  of  the  covenant  against  incum- 
brances." But  the  condition  of  the  parties  may  be  such 
that  the  grantee  iniphedly  waived  the  incumbrance  or 
servitude,  and,  therefore,  could  not  recover  damages  for 
an  easement  on  the  premises.'  It  is  the  general  doctrine 
that  the  knowledge  of  an  incumbrance,  by  the  grantee,  of 
a  paramount  title  or  incumbrance  of  the  land,  does  not 
debar  him  from  recovering  damages  for  the  breach.' 

§  1432.  Question  of  Notice.— The  question  of  notice  of 
the  incumbrance  has  no  effect,  except  in  Georgia,  Iowa, 
New  York,  Pennsylvania,  and  Wisconsin  when  a  grantee 
takes  subject  to  a  public  easement.  But  in  all  other  States  a 
covenant  against  incumbrances  covers  those  unknown  as 
well  as  those  known  at  the  time  of  the  purchase.*  How- 
ever, a  covenant  against  incumbrances  will  not  be  enforced 
when  the  grantee  has  provided  for  indemnifying  himself  as 
a  part  of  the  contract  of  purchase  against  the  incumbrance, 
for  there  is  no  breach. ' 

In  Pennsylvania  the  words  " grant,  bargain,  and  sell" 
imply  a  covenant  against  incumbrances."    But  in  Alabama 

Norton,  10  Conn.  422;  Butler  v.  Gale,  27  Vt.  739;  Herrick  s.  Moore,  19  Me. 
313;  Haynes  v.  Young,  36  Me.  557;  Pritchard  v.  Atkinson,  8  N.  H.  385. 

'Barlow  v.  McKinley,  24  Iowa,  70;  Kellogg  v.  Malin,  50  Mo.  496;*Burk 
V.  Hill,  48  Ind.  53;  Spurr  v.  Andrew,  6  Allen  (Mass.),  420;  Smith  v.  Sprague, 
40  Vt.  43;  Prescott  v.  White,  21  Pick.  (Mass.)  341;  Mitchell  v.  Warner,  5. 
Conn.  497;  Harlow  v.  Thomas,  15  Pick.  (Mass.)  68;  Ginn  v.  Hancock,  81  Me. 
42;  Lamb  v.  Danforth,  59  Me.  822;  Burr  v.  Lamaster,  80  Nebr.  688;  Huyck 
V.  Andrews,  113  N.  Y.  81. 

'Marsh  «.  Fish,  66  Vt.  213. 

'Copeland  v.  McAdory  (Ala.),  13  South.  Rep.  545. 

■■  Parish  v.  Whitney,  3  Gray  (Mass.),  516;  Long  ».  Moler,  5  Ohio  St.  271; 
Burr  ».  Lamaster,  30  Nebr.  688;  Barlow  v,  McKinley,  24  Iowa,  69;  McGowen 
V.  Myers,  60  Iowa,  256;  Bent  v.  Hill,  48  Ind.  53;  Huyck  v.  Andrews,  113  N.Y, 
81;  Herrick  v.  Moore,  19  Me.  813;  Pritchard  v.  Atkinson,  8  N.  H.  385;  Clark 
V.  Conroe,  38  Vt.  469;  Kellogg  v.  Malin,  50  Mo.  496;  Hubbard  v.  Norton,  10 
Conn.  422;  Butt  v.  Rifle,  78  Ky.  352;  Rosenberger  ».  Keller,  33  Gratt.  (Va.) 
489;  Mackey  v.  Harmon,  34  Minn.  168;  Dowling  v.  Henning,  20  Md.  179; 
Piatt  ».  Eggleston,  30  Ohio  St.  414;  Haslett  v.  Sinclair,  76  Ind.  488;  Main  «. 
Cumston,  98  Mass.  317;  Brown  v.  McKee,  57  N.  Y.  684;  Lamb  v.  Danforth, 
59  Me.  322;  Russ  v.  Steele,  40  Vt.  310;  Port  o.  Campau,  43  Mich.  90. 

'Johnston  v.  Markle  Co.,  153  Pa.  St.  189;  Jordan  v.  Ere,  81  Gratt.  (Va.)l. 

« Johnston  v.  Markle  Co.,  153  Pa.  St.  189. 
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the  words  "grant,  bargain,  and  sell"  do  not  import  abso- 
lutely or  generally  a  covenant  of  seisin  against  incum- 
brances and  for  quiet  enjoyment,  but  amount  to  a  covenant 
only  against  acts  done  or  suffered  by  the  grantor  and  his 
heirs.' 


Article  4. 


Covenant  for  Quiet  Enjoyment. 

§  1433.  Definition.  §  1435.  Public  Highway. 

§  1434.  Breacli— Eviction.  §  1436.  Wliat  Constitutes  a  Breach. 

§  1433.  Definition. — A  covenant  for  quiet  enjoyment  is 
an  assurance  against  the  consequences  of  a  defective  title, 
and  of  any  disturbance  thereupon.  When  in  general 
terms,  the  effect  is  that  the  covenantor  stipulates  at  all 
events,  to  indemnify  the  covenantee  against  all  acts  com- 
mitted by  virtue  of  a  paramount  title." 

By  covenant  of  quiet  possession  the  grantor  undertakes  to 
protect  his  grantee's  possession,  not  merely  against  him- 
self and  those  in  privity  with  the  grantor,  but  also  against 
the  actual  and  hostile  assertions  of  his  right  thereto  by  a 
lawful  claimant,  or  the  owner  of  the  paramount  title.' 

Where  there  is  an  exception  introduced  into  the  cove- 
nant as  to  the  acts  of  certain  specified  persons,  the  covenant 
then  applies  to  the  acts  of  all  others  not  within  the  excep- 
tion." But  a  covenant  against  disturbances,  by  any  person 
whomsoever,  does  not  extend  to  acts  of  sovereignty,  as, 
for  instance,  to  the  exercise  by  a  State  of  the  right  of  emi- 
nent domain.* 

In  England,  the  covenant  for  quiet  enjoyment  has 
superseded  the  ancient  doctrine  of  warranty  as  a  guaranty 
of  title.     In  the  United  States  it  is  frequently  replaced  by 

'  Heflin  v.  Phillips,  96  Ala.  561.     See,  also.  Dun  v.  Dietrich,  3  N.  Dak.  3. 
^Bouvier's  L.  Diet.;  Howell  v.  Richards,  11  East,  633,  641. 
'  Ogden  V.  Ball,  40  Minn.  94. 
*Woodrofl».  Greenwood,  Cro.  Eliz.  518. 

'  Ellis  D.  Welch,  6  Mass.  346;  Frost  v.  Earnest,  4  Whart.  (Pa.)  86.     See,  also, 
Osborn  v.  Nichols  n,  13  Wall.  (U.  S.)  655. 
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the  covenant  of  warranty.  In  both  countries  it  occurs 
most  frequently  in  leases ;  and  in  Pennsylvania  and  Mary- 
land the  covenant  for  quiet  enjoyment  is  generally  the 
only  one  inserted  in  deeds  of  ground-rent. 

§1434.  Breach  —  Eviction. — In  order  to  constitute  a 
breach  of  the  covenant  for  quiet  enjoyment  in  a  deed,  it  is 
not  necessary  that  there  be  an  actual  ouster  and  disposses- 
sion of  the  covenantee,  under  process.  It  is  only  sufficient 
to  make  a  breach  and  a  constructive  eviction,  if  the  holder 
of  the  paramount  title  asserts  his  right,  and  demands  pos- 
session, and  the  covenantee  yields  under  the  pressure  of 
such  demand.' 

And  so  if  the  covenantee,  on  receiving  the  deed,  is  not 
able  to  obtain  possession  because  kept  out  by  the  holder  of 
the  paramount  title,  the  adverse  possession  of  the  latter  is 
equivalent  to  eviction,  and  a  breach  of  the  covenant  for 
quiet  enjoyment,  and  a  recovery  under  it  maybe  had  vpith- 
out  any  other  act  on  the  part  of  the  covenantee."  It  is  not 
necessary  in  such  case  that  the  covenantee  should  commit 
a  trespass,  or  that  he  make  an  entry  for  the  purpose  of 
being  evicted  by  process  of  law,  or  to  make  a  formal  sur- 
render to  a  superior  title. '  But  If  the  covenantee  is  kept  out 
by  a  mere  trespasser,  the  covenant  is  not  broken;  because 
he  may  require  the  delivery  of  possession  to  accompany  the 
deed  and  the  payment  of  the  purchase-money.' 

'  Ogden  V.  Ball,  40  Minn.  94;  Scott  v.  Kirkendall,  88  111.  465;  Hamilton  v. 
Cutts,  4  Mass.  349;  Donnell  v.  Thompson,  10  Me.  170, 177;  Stone  e.  Hooker,  9 
Cow.  (N.  Y.)  154;  Smith  v.  Shepard,  15  Pick.  (Mass.)  147;  Kellogg  v.  Piatt, 
33  N.  J.  L.  328;  Mitchell  v.  "Warner,  5  Conn.  498,  523;  McQary  v.  Hastings, 
39  Cal.  360,  366;  McAlester  v.  Landers,  70  Cal.  79;  Moore  v.  Vail,  17  111.  185, 
190;  Greenvault  «.  Davis,  4  Hill  (N.  Y.),  643,  646;  Hayes  i>.  Ferguson,  15  Lea 
(Tenn.),  1;  Drew  v.  Towle,  30  N.  H.  537;  Sterling  v.  Peet,  14  Conn.  254;  Ross 
•».  Dysart,  33  Pa.  St.  453;  Scriver  v.  Smith,  100  N.  Y.  471;  Thomas  v.  Stickle, 
33  Iowa,  76;  Murphy  ».  Price,  48  Mo.  350;  Hand  v.  Armstrong,  34  Ga.  233; 
Clark  B.  Lineberger,  44  Ind.  223;  Johnson  «.  Nyce,  17  Ohio,  66;  Pence  v.  Duvall, 
9  B.  Mon.  (Ky.)  49. 

'Shattuck  V.  Lamb,  65  N.  Y.  499,  509;  Scriver  ».  Smith,  100  N.  Y.  471,  477; 
Fritz  V.  Pusey,  31  Minn.  368. 

'Noonan  ®.  Lee,  2  Black.  (U.  S.),  499,  507. 

« Andrus  «.  Smelting  and  Refining  Co.,  130  TJ.  S.  643  See,  also,  Rantin  «. 
Robertson,  2  Strobh.  (S.  Car.)  306;  Beebe  v.  Swartwout,  8  Gil.  (111.)  162,  179; 
Kelly  V.  Church,  2  Hill  (N.  Y.),  105,  111. 
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§  1435.  Public  Highway. — As  has  already  been  shown 
a  public  highway  across  the  land  constitutes  a  breach  of 
the  covenant  against  incumbrances  except  in  the  States  of 
Georgia,  Iowa,  New  York,  Pennsylvania  and  Wisconsin. 
The  same  law  applies  to  covenants  for  quiet  enjoyment 
with  the  same  exceptions. 

These  States  endeavor  to  find  support  in  their  holding  that 
the  grantee  must  be  presumed  to  have  known  of  the  ex- 
istence of  the  public  easement,  and  purchased  upon  a  con- 
sideration in  reference  to  the  situation  in  that  respect.' 
Hence,  the  fact  that  part  of  the  land  conveyed  with  cove- 
nant for  quiet  enjoyment,  is,  at  the  time  of  conveyance,  a 
highway,  and  used  as  such,  is  not  a  breach  of  this  cove- 
nant. 

But  these  courts  hold  that  the  existence  of  a  private  way 
on  the  premises,  conveyed  with  covenant  of  quiet  enjoy- 
ment, constitutes  a  breach  of  such  covenant." 

This  distinction  is  upheld  on  the  ground  that  the  exemp- 
tion of  the  easement  of  the  public  in  a  highway,  from  the 
operation  of  such  covenant,  rests  upon  the  presumption 
arising  from  the  opportunity  furnished  to  the  purchaser  by 
its  apparent  existence  or  use,  to  take  notice  of  it,  and 
when  that  is  the  situation  the  purchaser  is  charged  with 
knowledge  of  it.  But  when  no  such  opportunity  exists, 
and  no  means  of  notice  of  the  existence  of  the  right  to  a 
public  easement  is  open  to  observation  upon  the  premises, 
there  is  no  well-founded  reason  to  support  the  proposition 
that  the  subsequent  appropriation  by  the  public,  in  the  ex- 
ercise of  such  pre-existing  right  of  a  portion  of  the  land 
conveyed,  is  exempt  from  the  operation  of  the  covenant  of 
quiet  enjoyment.  In  such  case  it  cannot  be  said  that  the 
purchaser,  without  notice  of  the  existing  burden  upon  the 
land,  has  taken  title  in  reference  to  it,  or  that  he  gets  alL 
the  proprietary  right  in  the  premises  which  he  is  permitted 

'  Whitbeck®.  Cook,  15  Johns.  fN.  Y.)  483;  Huyck  v.  Andrews,  113  N.  Y. 
85;  Hymes  v.  Estey,  116  N.  Y.  501;  133  N.  Y.  842;  Harrison  v.  Railroad  Co! 
(Iowa),  58  N.  W.  Rep.  1081;  Peterson  ».  Arthurs,  9  Watts  (Pa.),  152;  Wilson 
V.  Cochranj  46  Pa.  St.  229;  Memmert  v.  McKeen,  112  Pa.  St.  315,  321;  Des- 
vergers  v.  Willis,  56  Ga.  515. 

'Rea  v.  Minkler,  5  Lans.  (N.  Y.)  196;  Huyck  v.  Andrews,  113  N.  Y.  85; 
People's  Savings  Bank  v.  Alexander  (Pa.),  3  Cent.  Rep.  388. 
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to  assume  and  was  assured  to  him  by  the  covenant  of  his 
grantor."  This  reasoning  brings  in  the  question  of  notice 
which  is  entirely  foreign  to  the  law  governing  covenants. 
The  ground  upon  which  this  doctrine  is  placed  is  not  founded 
upon  a  rock  and  must  totter  and  give  way.  It  is  a  cardinal 
principle  running  through  all  the  decisions  that  a  cove- 
nantor must  comply  with  his  covenant,  and  that  he  can- 
not justify  a  breach  of  it  on  the  ground  that  the  covenan- 
tee had  the  knowledge  of  the  defect  of  his  title.  If  this 
New  York  doctrine  is  true,  then  a  man  may  avoid  his  con- 
tract because  the  other  party  knew  he  could  not  fulfil  it, 
and  the  promisee  will  have  no  remedy.  This  rule  of  New 
York  is  obnoxious  even  if  the  covenantee  takes  the  fee  in 
the  highway  and  the  city  or  public  only  on  easement;  and 
especially  where  the  easement  and  fee  both  are  in  the  city 
or  public.  From  whatever  side  the  subject  is  viewed,  this 
New  York  doctrine  is  untenable. 

§  1436.  What  Constitutes  a  Breach. — The  covenantee 
must  act  in  good  faith  with  the  covenantor,  and  endeavor 
to  hold  possession  of  the  property  until  such  action  ceases 
to  be  a  duty.  If  he  yields  possession  without  a  suit  prose- 
cuted to  judgment,  he  does  so  at  his  peril,  and  the  burden 
is  then  on  him,  in  a  suit  between  him  and  his  covenantor 
to  show  that  he  yielded  to  the  pressure  of  a  paramount 
title,  which  he  will  be  required  to  establish  with  the  same 
degree  of  particularity  and  certainty  which  will  be  required 
of  the  holder  thereof,  in  a  suit  against  him  to  recover  the 
locus  in  quo.' 

It  is  otherwise,  however,  in  case  of  an  eviction  by  force 
of  a  judgment,  after  due  notice  to  the  covenantor  to  defend; 
for  in  such  case  the  judgment  itself  wiU  be  plenary  evi- 
dence of  the  validity  of  the  title  of  the  paramount  claimant. " 

If  the  title  is  so  asserted  that  the  covenantee  must  sub- 
mit to  the  terms  of  the  demandant  or  leave,  he  will  not  be 
obliged  to  await  the  determination  of  the  lawsuit,  but  he 

'Hymes  v.  Estey,  116  N.  T.  501;  133  N.  T.  343;  Huyck  v.  Andrews,  113 
N.  Y.  85;  People's  Savings  Bank  «.  Alexander  (Pa.),  3  Cent.  Rep.  388;  Mem- 
mert  «.  McKeen,  113  Pa.  St.  315,  331. 

'  Hamilton  v.  Ciitts,  4  Mass.  349. 

'  Ogden  V.  Ball,  40  Minn.  94. 
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may  purchase  the  demandant's  title  if  he  will  sell,  and  this 
will  constitute  a  sufficient  eviction  to  make  a  breach  of  this 
covenant.'  It  is  not  necessary  that  he  go  through  the 
formality  of  an  ouster,  and  a  re-entry  under  a  purchase 
from  the  owner." 

If  the  grantor  sells  lands  which  encroach  upon  the  high- 
way, and  the  covenantee  has  to  set  back  the  buildings,  the 
covenant  of  quiet  enjoyment  is  broken.'  However,  if  the 
covenantee  knew  of  the  encroachment  and  it  was  included 
in  the  contract,  the  covenant  is  not  bi'oken.*  Eviction  may 
be  had  by  the  foreclosure  of  a  mortgage  given  by  the  cove- 
nantor, which  had  not  been  assumed  by  the  covenantee.' 
A  sale  by  the  sheriff  under  a  paramount  incumbrance,  is  a 
breach  of  the  covenant,  even  if  one  of  the  assignees  of  the 
covenantee  purchases  the  property.'  And  so  where  a  judg- 
ment has  been  rendered  against  a  tenant  and  his  immediate 
landlord  awarding  possession  to  the  paramount  landlord, 
the  tenant  is  evicted  and  the  covenant  of  quiet  enjoyment 
broken.' 

An  entry  even  by  the  covenantor  himself,  tortiously, 
and  without  title,  is  a  breach  of  the  covenant.'  A  mere 
trespass  by  the  lessor  does  not  make  a  breach  ;  if  he  enters 
under  an  assumption  of  title  when  he  has  no  right  to  enter 
the  demised  premises,  the  covenant  is  broken.'  If  repairs 
are  necessary  the  lessor  may  enter  the  demised  premises 
to  make  them,  and  no  breach  of  covenant  will  follow." 

'  Ogden  V.  Ball,  40  Minn.  94;  McGary  v.  Hastings,  39  Cal.  360;  Sterling  v. 
Peet,  14  Conn.  254;  Cowdrey  v.  Coit,  44  N.  Y.  383;  Woodward  «.  Allan,  3 
Dana  (Ky.),  164;  Poyntell  v.  Spencer,  6  Pa.  St.  254;  Drew  v.  Foster,  ,30  N.  H. 
537. 

'  Loomis  V.  Bedel,  11  N.  H.  74. 

'  Trice  v.  Kayton,  84  Va.  217. 

*  Jordan  v.  Eve,  81  Gratt.  (Va.)  1. 

'  McLean  v.  Webster,  45  Kans.   644.      Compare  Wood  v.  Fornerook,   3 
Thomp.  &  Cooke  (N.  Y.),  203;  Clark  ®.  Lineberger,  44  Ind.  223. 
'  Brown  v.  Dickerson,  12  Pa.  St.  372. 
■■Hyman  v.  Chair  Manuf.  Co.,  58  N.  Y.  Superior  Ct.  282. 

*  Sedgwick  v.  HoUenback,  7  Johns.  (N.  Y.)  376. 

» O'Keefe  v.  Kennedy,  3  Cush.  (Mass.)  325;  Bostwick  v.  Williams  36  111 
69. 

"Doupe  V.  Genin,  31  N.  Y.  Superior  Ct.  25;  37  How.  (N.  Y.)  5;  45  N.  Y. 
119.  See,  also,  Seddon  v.  Senate,  13  Bast,  63;  Lloyd  v.  Tomkies  1  Term  R 
673. 
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Article  5. 
Covenant  for  Further  Assurance. 

§  1437.  Nature  and  Definition.  §  1439.  Levying  of  a  Fine — Removing 

§  1438.  Acts  Required.  Judgment  and  Other  Liens. 

§  1437.  Nature  and  Definition.— This  is  a  covenant  by 
which  the  covenantor  undertakes  to  do  such  reasonable 
acts  in  addition  to  those  already  performed  as  may  be 
necessary  for  the  completion  of  the  transfer  made,  or  in- 
tended to  be  made,  at  the  requirement  of  the  covenantee. 
It  relates  both  to  the  title  of  the  grantor  and  to  the  instru- 
ment of  conveyance  to  the  grantee,  and  operates  to  secure 
the  performance  of  all  acts  for  supplying  any  defect  in  the 
title,  and  to  remove  all  objections  to  the  sufficiency  and 
security  of  the  conveyance.'  This  covenant  is  used  in 
England  but  not  to  any  extent  in  the  United  States. 

§  1438.  Acts  Required. — Where  there  is  a  general  cove- 
nant for  further  assurance,  to  entitle  the  covenantee  to 
bring  an  action,  he  must  first  demand  such  acts  as  he  thinks 
he  is  entitled  to,  or  counsel  shall  advise.  He  must  give 
notice  to  the  covenantor  specifying  the  particular  kind  of 
assurance,  and  give  him  a  reasonable  time  to  consider  it 
before  bringing  the  suit;  such  assurance  must  be  reason- 
able and  not  different  in  its  nature  and  purport  from  the 
original  bargain.' 

The  covenantor  must  be  advised  as  to  what  is  demanded 
and  is  not  in  default  until  notice  is  served  on  him.' 

§  1439.  Levying  of  a  Fine  —  EEMOviNa  Judgment  and 
other  Liens. — A  covenant  to  do  all  lawful  and  reasonable 
acts  for  further  assurance,  includes  the  levying  of  a  fine 
though  not  named;  *  and  a  removal  of  a  judgment,  or  other 

'  Bouvier's  L.  Diet. 

« Miller  v.  Parsons,  9  Johns.  (N.  Y.)  836,  387. 

'Fields  «.  Squires,  Deady,  0.  0.  888. 

"Innes  v.  Jackson,  16  Yes.  356,  367;  King  v.  Jones,  5  Taunt.  418,  437;  Jones 
B.  King,  4  Maul.  &  Sel.  118.  Compare  Martin  v.  Mitchell,  3  Jac.  &  Wal.  413, 
425;  Morris  v.  Stephenson,  7  Ves.  474,  note  a;  Howel  v.  George,  1  Madd.  9. 
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incumbrance,'  created  by  the  grantor."  A  release  of  a  mort- 
gage is  a  further  assurance.'  A  mortgagor  is  not  obliged 
to  release  his  equity  of  redemption,  but  only  to  make  such 
further  assurance  of  the  land  under  the  same  conditions  as 
in  the  mortgage.' 

If  the  acts  are  not  necessary  the  covenant  does  not  cover 
them,'  nor  impracticable  conditions.'  The  acts  must  be 
reasonably  necessary  and  the  demand  must  give  a  reason- 
able time.' 

The  covenantor  cannot  be  required  to  do  unnecessary 
acts.  In  equity  the  covenantor  must  grant  a  subsequent 
acquired  title. 

This  covenant  may  be  enforced  in  equity  by  a  bill  for 
specific  performance,  or  by  an  action  at  law  to  recover 
damages  for  the  breach.' 


Article  6. 
Covenant  of  Warranty. 

§  1440.  Nature  and  Definition.  §  1445.  The   Estate   Cannot   be  En- 
§  1441.  Limited  in  its  Operation.  larged. 

§  1442.  Rights  of  Assignee.  •  §  1446.  Rights     and     Liabilities    of 

§  1443.  Breach  of  this  Covenant.  Heirs. 

§  1444.  Married  Woman's  Covenant  of  §  1447.  Reference  to  Other  Deeds. 
Warranty. 

§  1440.  Nature  and  Definition. — Covenant  of  warranty 
is  an  assurance  by  the  covenantor  that  the  grantee  shall 
enjoy  the  same  without  interruption  by  virtue  of  para- 
mount title." 

■  King  V.  Jones,  5  Taunt.  418. 
'Colby  ».  Osgood.  29  Barb.  (N.  Y.)  339. 
3  Colby  D.  Osgood,  39  Barb.  (N.  Y.)  389. 
*  Atkins  «.  Uton,  1  Ld.  Raym.  36. 

»  Gwynn  ».  Thomas,  3  Gill  &  J.  (Md.)  430;  Worn  v.  Bickford,  7  Price,  650; 
9  Price,  43. 
« Callys'  Case,  1  Leon.  304;  Goldney  v.  Curtise,  1  Bulst.  90. 
'  Nash  V.  Ashton,  T.  Jones,  195;  Worn  v.  Bickford,  7  Price,  550. 
8  Piatt  on  Gov.  353;  Rawle  on  Co  v.  185. 
•Fowler  ».  Poling,  6  Barb.  (N,  Y.)  165. 
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This  covenant  is  the  only  one  used  in  many  of  the  United 
States,  and  is  in  general  use  in  all  of  them,  though  not 
used  in  England.  The  covenant  of  warranty,  and  the 
covenant  for  quiet  enjoyment,  are  prospective.  The  cove- 
nant answering  to  it  in  England  is  that  for  quiet  enjoy- 
ment. A  distinction  exists  between  the  two.  In  a 
covenant  for  quiet  enjoyment,  an  eviction  is  merely  re- 
quired to  be  of  lawful  right;  a  covenant  of  warranty  relates 
to  the  title,  and  the  eviction  must  not  only  be  of  lawful 
right,  but  by  paramount  title."  But  this  distinction  is  tech- 
nical, since  no  eviction  can  be  lawful  only  under  a  para- 
mount title.  The  acts  which  wiU  constitute  a  breach  of 
one  will  also  be  a  breach  of  the  other. 

This  covenant  is  a  personal  obligation,  binding  the  cove- 
nantor and  his  personal  representatives,  and  binds  the 
grantor's  heirs  and  devisees  only  when  they  are  mentioned, 
and  to  the  extent  of  the  property  received  by  them.  As  a 
personal  covenant  it  may  be  barred  by  the  statute  of  limita- 
tions.' 

The  covenant  relates  to  title  as  it  was  at  the  time  of  the 
execution  of  the  deed,  and  not  at  the  time  of  entering  into 
the  contract.'  And  the  neglect  or  failure  of  the  grantee 
to  record  his  title  does  not  release  the  covenantor  from  his 
obligations  of  warranty. '  Where  a  warranty  is  for  a  cer- 
tain quantity  of  land  "  more  or  less,"  if  the  land  falls  short 
there  is  no  breach  of  the  warranty. '  And  if  the  grantee  of 
vacant  land  does  not  take  possession,  when  it  is  adapted  to 
occupancy,  but  allows  the  title  of  an  adverse  claimant  to 
ripen  into  an  indefeasible  title,  he  is  precluded  from  recov- 
ery of  damages  of  his  covenantor.  ° 

§  1441.  Limited  in  its  Operation.  — When  a  deed  on  its 
face  purports  to  convey  a  restricted  or  partial  interest  in 
land,  the  covenants,  though  general,  will  be  limited  to 

'  Wheeler  «.  Wayne  Co.,  132  111.  599. 

»  Sine  V.  Pox,  33  W.  Va.  521;  Cole  v.  Raymond,  9  Gray  (Mass.),  17. 

'  Eaton  V.  Chesebrough,  83  Mich.  314. 

■•Boyer  v.  Amet,  41  La.  Ann.  721. 

'Erskine  i>.  Wilson  (S.  Car.),  19  8.  E   Rep.  489. 

«  Claflin  V.  Case,  53  Kans.  560. 
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such  interest.'  But  where  a  deed  assumes  to  convey  land, 
and  the  covenants  are  unrestricted,  it  is  difficult  to  see  how 
the  court  can  limit  or  apportion  its  application,  if  it  gives 
any  effect  at  all.  The  general  rule  is  that  the  covenant  of 
warranty  is  not  limited  by  the  preceding  restricted  covenant 
against  incumbrances.'  Because  the  two  are  not  con- 
nected, and  are  not  of  the  same  nature  or  import.' 

So  a  limited  covenant  for  good  title  and  good  right  to 
convey  does  not  restrain  or  quahfy  the  succeeding  covenant 
for  quiet  enjoyment.  The  covenants  for  title  and  good 
right  to  convey  are  connected  covenants,  generally  of  the 
same  import  and  effect,  and  directed  to  one  and  the  same 
object;  and  the  qualifying  language  of  one  may  therefore 
properly  enough  be  considered  as  virtually  transferred  to 
and  included  in  the  other;  but  the  covenant  for  quiet  en- 
joyment is  of  materially  different  import,  and  directed  to  a 
different  end.  It  is  perfectly  consistent  with  reason  and 
good  sense  that  a  cautious  grantor  should  stipulate  in  a 
more  restrained  and  limited  manner  for  the  particular 
description  of  the  title  which  he  purports  to  convey  than, 
for  quiet  enjoyment.' 

Where  an  incumbrance  is  excepted  generally  from  the 
operation  of  a  deed,  all  the  covenants  therein  are  restricted 
by  the  exception.  But  a  restricted  covenant  does  not  affect 
the  operation  of  a  succeeding  covenant,  not  connected  or  of 
the  same  import  with  it.  But  a  covenant  of  warranty  is 
not  restricted  by  an  exception  in  a  preceding  covenant 
against  incumbrances. ' 

Exceptions  in  a  deed  is  notice  of  an  incumbrance,  and 
exempts  the  grantor  from  an  action  upon  the  particular 
covenant;  and  no  other  effect  can  be  given  to  it. 

If  it  is  the  wish  or  purpose  of  the  grantor  to  make  his 
conveyance  subject  to  a  mortgage,  so  as  to  affect  and 

'  Sweet  V.  Brown,  13  Met.  (Mass.)  177;  Lake  v.  Tyree,  90  Va.  719. 

•Howell  V.  Rifhards,  11  East,  633. 

'Estabrook  v.  Smith,  6  Gray  (Mass.),  570;  Ogden  v.  Ball,  40  Minn.  94. 
Compare  Bricker  v.  Bricker,  11  Ohio  St  340. 

^  Howell  ».  Richards,  11  East,  633;  Sandwich  Manuf.  Co.  v.  Zellmer,  48 
Minn.  408. 

'  Bennett  v.  Keehn,  67  Wis.  162.  See,  also.  King  v.  Kilbridge,  58  Conn. 
109;  Keller  v.  Ashford,  133  U.  S.  610;  Lively  v.  Rice,  150  Mass.  171. 
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qualify  all  the  covenants,  or  to  except  an  incumbrance 
from  the  covenant  of  warranty,  it  is  very  easy  to  do  so; 
and  any  careful  conveyancer  would  not  fail  to  make  the 
exception  from  aU,  as  well  as  one,  of  the  covenants  in  the 
deed,  if  it  was  the  grantor's  purpose  to  exempt  himself 
from  all  liability. 

A  precise  description  cannot  be  limited  by  general  words 
of  intention,'  nor  will  such  language  restrict  the  grantor's 
covenant  to  his  title,  when  the  land  itself  is  the  subject- 
matter  conveyed." 

§  1442.  Rights  of  Assignee. — When  the  assignee  as 
successor  to  the  original  covenantee  takes  the  estate,  he 
acquires  the  original  covenant  with  all  its  manifest  infirm- 
ities.' A  covenant  of  warranty  running  to  the  grantee, 
his  heirs  and  assigns  can  be  sued  by  the  assignee  in  his 
own  name,  but  it  does  not  offer  a  new  covenant  to  who- 
ever will  take  the  land  on  the  faith  of  it.'  It  runs  with 
the  land  and  passes  with  the  fee  to  any  subsequent  grantee 
•  of  the  same  title. '  And  the  last  grantee  with  warranty 
may  maintain  an  action  for  a  breach  of  the  covenant  against 
the  first  or  any  other  warrantor.' 

The  eviction  of  the  last  covenantee  does  not  affect  an 
intermediate  covenantee  who  has  not  been  damnified,  and 
he  cannot  therefore  bring  an  action  against  a  prior  cove- 
nantor.' 

When  the  grantor's  covenant  becomes  annexed  to  the 
land,  it  is  sufficient  to  transfer  to  the  grantee  the  benefit 
of  the  covenant  though  the  deed  be  a  quit-claim.'    And  if 

'  Gilman  «.  Smith,  13  Vt.  159;  "Wilder  ».  Davenport,  58  Vt.  642. 

'Clement  v.  Bank,  61  Vt.  398. 

8  Norcross  «.  James,  140  Mass.  188,  189;  Abbott  v.  Mills,  158  Mass.  396. 
See,  also,  Silverman  ».  Loomis,  104  111.  137,  142;  Brown  v.  Metz,  33  111.  339; 
Goodel  V.  Bennett,  33  Wis.  565. 

*  Saunders  «.  Saunders,  154  Mass.  337.  See,  also,  Columbia  Falls  Brick  Co 
o.  Glidden,  157  Mass.  175. 

'White  «.  Whitney,  3  Met.  (Mass.)  81,  86;  Lawrence  v.  Senter,  4  Sneed 
(Tenn.),  53;  Moore  v.  Morrill,  17  N.  H.  81. 

*  Lawrence  «.  Senter,  4  Sneed  (Tenn.),  52. 
'Booth  V.  Starr,  1  Conn.  344. 

8 Hunt  B.  Amidon,  4  Hill  (K.  Y.),  345;  Jenks  v.  Quinn,  137  N.  Y.  333;  Bed- 
doe  V.  Wadsworth,  31  Wend.  (N.  Y.)  130. 
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the  grantor  is  notified  of  the  suit  of  eviction,  and  is  called 
on  by  the  grantee  to  defend,  the  grantee  has  complied 
with  the  law,  and  if  the  judgment  is  rendered  quieting  the 
title  in  a  third  party,  this  is  a  breach.' 

§  1443.  Breach  of  this  Covenant. — Eviction  by  para- 
mount title  is  a  breach  of  a  covenant  of  warranty.  This 
eviction  may  be  actual  or  constructive.  A  judgment  at 
law  is  not  necessary.  Constructive  eviction  may  exist 
where  the  paramount  title  has  been  hostilely  asserted." 

Neither  unlawful  intrusion  on  lands,  nor  the  taking 
thereof  by  the  right  of  eminent  domain,  will  constitute  a 
breach  of  any  of  the  ordinary  covenants  in  a  deed.' 

As  to  covenantees  when  the  legal  interest  in  a  covenant, 
and  in  the  cause  of  action  thereon  is  joint,  the  covenant  is 
joint  although  it  may  in  its  terms  be  several,  or  joint  and 
several.' 

If  a  covenant  is  .signed  by  two  of  three  joint  tenants  or 
tenants  in  common,  it  is  not  broken  by  the  hostile  asser- 
tion of  a  paramount  title  to  an  undivided  third  by  the 
grantee  of  the  other  co-tenant;  because  the  covenant  of 
each  grantor  is  several. ' 

As  has  already  been  said  the  grantee  may  yield  to  a  para- 
mount title  hostilely  asserted,'  and  besides  he  may  pur- 
chase the  paramount  title.'  But  if  the  grantee  yields 
possession  or  buys  in  the  outstanding  title,  he  does  so  at 

'LongB.  Howard,  51  Minn.  571.  See,  also,  Kley  v.  Geiger,  4  Wash.  St. 
484. 

'McLennan®.  Prentice,  85  Wis.  437;  Axtel  v.  Chase,  83  Ind.  546;  Green  v. 
Irving,  54  Miss.  450;  Kneppers.  Kurtz,  58  Pa.  St.  480;  Loomis  ®.  Bedel,  11 
N.  H.  74;  St.  John  v.  Palmer,  5  Hill  (N.  Y.),  599;  Sprague  v.  Baker,  17  Mass. 
590;  Peck  v.  Hensley,  20  Tex.  673;  Parkinson  v.  Sherman,  74  N.  Y.  98;  Shat- 
tuck  ».  Lamb,  65  N.  Y.  505;  Funk  v.  Creswell,  5  Iowa,  89;  Copeland  v.  Mc- 
Adory  (Ala.),  13  South.  Rep.  545. 

'Smith  v.  Hughes,  50  Wis.  631;  Bailey  v.  Miltenberger,  31  Pa.  St.  37;  Kutz 
-v.  McCune,  23  Wis.  628;  McLennan  ».  Prentice,  85  Wis,  437;  Peck  v.  Jones, 
70  Pa.  St.  83;  Adams  v.  Ross,  30  N.  J.  L.  510;  Doe  v.  Dowdall,  3  Houst.  (Del.) 
380;  Hall  ®.  Chaffee,  14  N.  H.  315;  Raymond  v.  Raymond,  10  Cush.  (Mass.) 
133;  Kimball  v.  Temple,  35  Cal.  453;  White  v.  Brocaw,  14  Ohio.  St.  344. 

■•Capen  v.  Barrows,  1  Gray  (Mass.),  376. 

» Redding  ».  Lamb,  81  Mich.  318. 

•  Claycomb  v.  Munger,  51  111.  376;  Lambert  v.  Estes,  99  Mo.  604. 

''Thomas  «.  Stickle,  32  Iowa,  71;  Eversole  v.  Early,  80  Iowa,  601. 
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his  peril,  and  in  a  suit  on  the  covenant  the  burden  of  proof 
hes  upon  the  grantee  or  plaintiff. ' 

In  South  Carolina,  showing  a  paramount  title  in  a  third 
person  is  sufficient  without  eviction."  But  in  New  Jersey 
there  must  be  an  ouster  by  means  of  the  prosecution  and 
operation  of  legal  measures.'  So  in  Tennessee  there  must 
be  an  actual  execution  of  the  writ  of  possession,  or  an. 
actual  yielding  up  of  the  possession  in  submission  to  the 
judgment.* 

But  the  general  rule  is  that  actual  eviction  is  not  neces- 
sary to  make  a  breach  of  this  covenant.  So  a  judgment  in 
ejectment  is  a  breach  of  the  covenant,  and  the  covenantee 
may  yield  possession  to  the  superior  title.' 

A  deed  is  not  void  as  between  the  parties  if  without  con- 
sideration, nor  is  a  want  of  consideration  an  answer  to  an. 
action  upon  the  covenants." 

§  1444.  Marriep  Woman's  Covenant  op  Warranty. — 
At  common  law  a  married  woman  was  merely  estopped  by 
her  covenants  regarding  her  own  real  property.  She  was 
never  liable  on  her  covenants.^  The  married  woman  acts 
which  have  been  passed  in  many  States,  invest  femes 
covert  with  all  the  rights  of  a  feme  sole,  so  far  as  her 
separate  property  is  concerned. ' 

When  a  married  woman  joins  with  her  husband  in  con- 
veying his  real  estate  for  the  sole  purpose  of  eiiabhng  him 
to  pass  the  title,  free  from  her  inchoate  right  of  dower, 

>  Crance  «.  CoUenbaugh,  47  Ind.  256;  Smiths.  Shepard,  15  Pick.  (Mass.)  147; 
Lambert  v.  Estes,  99  Mo.  604;  Haines  v.  Fort  (Ga.),  18  S.  E.  Rep.  994. 

'  Biggus  V.  Bradley,  1  McCord  (S.  Car.),  500;  Mackey  ».  Collins,  2  Nott  & 
McCord  (8.  Car.),  186. 

3  Stewart  v.  Drake,  4  Halst.  (N.  J.)  139.  Compare  Kellogg  ®.  Piatt,  33  K.  J. 
L.  328. 

■•FerrissB.  Harshea,  Mart.  &  Terg.  (Tenn.)  53.  Compare  Stipe  «.  Stipe,  2 
Head  (Tenn.),  169. 

'  Collier  v.  Cowger,  53  Ark.  322;  Loughran  e.  Ross,  45  N.  T.  792;  Noonan 
■B.  Lee,  2  Black  (U.  S.),  499;  Hale  e.  New  Orleans,  13  La.  Ann.  499;  Gleason 
■B.  Smith,  41  Vt.  293.  See,  also,  Hamilton  «.  Lusk,  88  Ga.  530;  Bobbins  «. 
Martin,  43  La.  Ann.  488;  Elliott  s.  Saufley,  89  Ky.  53;  Woodward  «.  Allan,  3 
Dana  (Ky.),  164;  Beard  «.  Basye,  7  B.  Mon.  (Ky.)  150. 

«Comslock®.  Son,  154  Mass.  389,  390;  Mather  v.  Corliss,  103  Mass.  563,  571. 

'  Colcord  u.  Swan,  7  Mass.  291;  Nash  v.  SpoflEord,  10  Met.  (Mass.)  192. 

8  Wells  on  Sep.  Prop.  p.  399;  Vick  v.  Qower,  93  Tenn.  391. 
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such  deed  cannot  be  said  to  be  her  contract  for  any  other 
purpose  than  the  release  of  her  dower.  By  signing  and 
acknowledging  the  deed  of  her  husband,  for  the  sole  pur- 
pose of  releasing  her  dower,  she  does  not  make  the  deed 
her  own  and  subject  herself  to  liability  on  the  covenants  of 
title.'  And  though  it  is  not  necessary  for  her  to  join  in  the 
covenants  of  his  deed,  in  order  to  bar  her  homestead  or 
dower  right,  yet  she  is  under  no  disability  to  obligate  her- 
self thereby,  under  the  modern  acts,  if  she  chooses  so  to 
do,  and  it  is  so  expressed  on  the  face  of  the  deed;'  and  then 
she  will  be  bound  upon  her  covenants,  and  her  covenant  of 
warranty  will  pass  an  after -acquired  title.' 

But  it  is  not  practicable  to  formulate  a  rule  under  the 
varying  statutes  of  the  different  States  on  this  subject,  in 
connection  with  local  statutes  regulating  the  conveyance 
of  real  estate. 

In  some  of  the  States  the  wife  joining  in  the  granting 
part  of  the  deed  makes  it  hers  as  well  as  the  husband's  and 
she  is  therefore  bound  by  the  covenant  of  warranty.  Thus, 
a  deed  had  this  clause:    "  And  the  said  J.  Z.  and  R.  Z.,  his 

wife,  parties  of  the  first  part,  do  covenant that  the 

said  parties  of  the  first  part  will  wari'ant  and  defend  the 
title  to  the  said  premises  against  all  lawful  claims."  It  was 
held  that  the  wife  not  only  released  her  dower,  but  war- 
ranted the  title.*  But  in  other  States  a  court  of  equity  will 
look  beyond  the  mere  form  to  the  substance  of  the  trans- 
action, and  give  effect  to  the  contracts  of  the  parties  accord- 
ing to  the  true  intent  and  meaning  which  the  parties  them- 
selves understood  would  attach  to  them  at  the  time  they 
were  made.  Hence,  such  a  deed  would  not,  under  this  rule, 
make  the  wife  a  warrantor  as  to  the  title  of  the  land;'  it 

'Raymond  ».  Holden,  2  Cush.  (Mass.)  364;  Sanford  v.  Kane,  133  III.  Ifl9; 
Strawn  v.  Strawn,  50  111.  33;  BlaiQ  ».  Harrison,  11  111.  384;  Schaffner  v.  Grutz- 
macher,  6  Iowa,  137,  145;  Chllds  v  McChesney,  20  Iowa,  431,  437;  O'Neil  v. 
Vanderburg,  25  Iowa,  104,  107. 

*  Sandwich  Manuf.  Co.  c.  Zellmer,  48  Minn.  408. 

'Knight  V.  Thayer,  125  Mass.  37;  Kenworthy  v.  Sawyer,  125  Mass.  38; 
Goodnow  V.  Hill,  135  Mass.  587. 

*  Sandwich  Manuf.  Co.  ■».- Zellmer,  48  Minn.  408.  See,  also,  Major  v.  Holmes, 
124  Mass.  108. 

'  Childs  ».  McChesney,  30  Iowa,  431,   437;  Sanford  v.  Kane,  133  111.  199; 
Blain  v.  Harrison,  11  111  384;  Strawn  v.  Strawn,  50  111.  33. 
187 
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would  simply  be  a  waiver  of  her  homestead  right  and  re- 
lease of  her  dower  interest. 

§  1445.  The  Estate  Cannot  be  Enlarged. — The  grantee 
cannot  enlarge  the  estate  conveyed.  So  where  a  deed  con- 
veys the  grantor's  right,  title  and  interest,  though  it  con- 
tains in  general  terms  a  covenant  of  general  warranty,  the 
covenant  is  regarded  as  a  restrictive  one,  limited  to  the 
estate  conveyed  and  not  one  defending  generally  the  land 
described.  The  covenant  of  warranty  is  intended  to  defend 
only  what  is  conveyed  and  cannot  enlarge  the  estate  con- 
veyed;' therefore,  such  conveyance  does  not  estop  the  cove- 
nantor from  asserting  a  subsequently  acquired  title  thereto. ' 

But  where  a  deed  contains  covenants,  and  bears  upon  its 
face  evidence  that  the  grantor  intended  to  convey  an  estate 
of  a  particular  description  or  quality,  then,  even  though 
the  covenants  may  be  technically  imperfect  and  informal, 
the  grantor  and  those  claiming  through  him,  will  be  bound 
in  respect  to  the  estate  described  to  the  extent,  at  least,  of 
being  estopped  to  say  that  the  grantor  was  not  seised  of 
the  particular  estate  at  the  time  of  the  conveyance."  The 
grantor  will  not  be  permitted  to  set  up  an  after-acquired 
title  of  the  same  kind  and  quaUty  as  that  described,  to  de- 
feat his  own  prior  grant. 

A  deed  of  release  or  quit-claim,  or  the  conveyance  of  the 
right,  title  and  interest  of  the  grantor,  even  if  it  be  with  full 
covenants  of  warranty,  without  designating  in  the  instru- 
ment any  particular  estate,  either  as  owned  by  the  grantor 
or  as  conveyed  by  the  deed,  operates  simply  to  transfer 

•Lamb®.  Wakefield,  1  Saw.  C.  C.  251;  Hope's.  Stone,  10  Minn.  141;  Allen 
V.  Holton,  20  Pick.  (Mass.)  458;  Hull  v.  Hull,  35  W.  Va.  155;  Sweets.  Brown, 
12  Met.  (Mass.)  175;  Ballard  v.  Child,  46  Me.  153;  McNear  «.  McComber,  18 
Iowa,  12;  Kimball  v.  Semple,  25  Cal.  452;  White  v.  Brocaw,  14  Ohio  St.  339; 
Locke  ■».  White,  89  Ind.  492;  Bryan  v.  Uland,  lOl  Ind.  477;  Adams  ».  Ross, 
30  N.  J.  L.  505,  509;  Blanchard  ®.  Brooks,  13  Pick.  (Mass.)  47;  Brown  v. 
Jackson,  3  Wheat.   (U.  S.)  449,   453;    Hanrick  v.   Patrick,  119  U.   S.    156, 

175. 

2  Hanrick  v.  Patrick,  119  U.  S.  156;  Parker  v.  Parker,  93  Ala.  80;  Uawle  on 
Gov.  (4th  ed.)  393. 

'Hannon  v.  Christopher,  34  N.  J.  Bq.  459;  Van  Rensselaer®.  Kearney,  11 
How.  (U.  S.)  297,  301;  Nicholson  v.  Caress,  45  Ind.  479,  485;  Habig  v.  Dodge, 
127  lud.  31. 
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whatever  interest  the  grantor  may  have  had  at  that  time." 
The  addition  of  covenants  of  warranty  does  not  enlarge 
the  granting  clause  in  the  deed,  the  general  rule  being  that 
the  covenants  are  restrained  by  and  are  only  co-extensive 
with  the  granting  clause.'  But  a  vendor  who  warrants  the 
title  cannot  redeem  the  lands  conveyed  under  such  war- 
ranty in  such  a  manner  as  to  invalidate  the  title  he  is 
bound  to  warrant. '  If  a  party  accepts  and  acts  under  a  deed 
he  is  bound  by  its  covenants.* 

§  1446.  Eights  and  Liabilities  op  Heirs. — The  modern 
rule  in  effect  of  covenants  seems  to  be  that  they  affect  the 
grantor  only,  unless,  first,  the  heir  had  assets  from  him, 
and  then  only  to  the  extent  of  the  assets;  or  unless, 
secondly,  the  heir  claims  the  land  as  heir  of  the  grantor.' 
So  an  heir  apparent  has  received  no  assets  and  cannot  claim 
assets  as  heir  until  the  ancestor's  death.  So  the  deed  of  an 
heir  apparent,  by  which  he  seeks  to  convey  an  estate  in 
expectation,  may,  under  some  circumstances,  operate  by 
way  of  estoppel  against  him,  but  it  cannot  operate  to  the 
prejudice  of  those  who,  upon  his  death,  prior  to  that  of  the 
ancestor,  through  him,  become  heirs  of  the  ancestors  in  his 
stead.' 

A  warranty  in  a  deed  made  by  a  stranger  to  the  title, 
who  has  no  estate  to  which  the  warranty  can  attach,  is 
wholly  inoperative  as  against  one  who  does  not  claim 
through  him.'  And  so  under  the  same  principle  the  law 
discourages  sales  by  an  heir  apparent  of  his  possible  or 
expected  interest  in  the  estate  of  his  ancestor  during  the 
lifetime  of  the  latter.' 

§  1447'.  Reference  to  Other  Deeds. —  A  reference  to 
other  deeds  cannot  be  considered  a  warranty  of  title  as 

'Locke  ».  White,  89  Ind.  492;  Bryan  v.  Uland,  101  Ind.  477. 
'  Hanrick  v.  Patrick,  119  U.  8.  156. 
'  Wlieeler  «.  McBain,  43  La.  Ann.  859. 

*FoTtv.  Allen,  HON".  Car.  183;  Raby  «.  Reeves.  112  N.  Car.  688. 
'Carson  v.  Cemetery  Co.,  10 1  Pa.  St.  575;  Utterback  v.  Pliillips,  81  Ky.  62. 
«BohonB.  Bohon,  78  Ky.  408;  Habig  v.  Dodge,  127  Ind.  31;  Jerauld  v- 
Dodge,  127  Ind.  600. 
'  Rawle  on  Cov.  (5th  ed.)  sect.  254. 
8  McClure  v.  Raben,  125  Ind.  139. 
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to  lands  described  in  such  instruments.  A  reference  to  a 
prior  deed,  unless  expressly  appearing  otherwise,  is  only- 
intended  to  help  identify  the  premises  conveyed,  and  not 
to  determine  the  quality  or  quantity  of  the  title.  Other- 
wise it  would  be  hazardous  to  accept  deeds  containing  such 
reference.  Grantees  could  be  too  easily  deceived  by  them.' 
Hence,  covenants  of  warranty  in  the  deed  are  not  qualified 
by  a  phrase  at  the  end  of  the  description  of  the  land  refer- 
ring to  other  deeds.  Such  reference  is  designed  only  to 
help  to  identify  the  premises,  and  not  to  warrant  the  title.' 
The  grantor  may  be  estopped  by  a  recital  in  the  deed, 
but  it  does  not  follow  that  he  will  be  bound  by  its  averment 
as  a  covenant  either  expressed  or  implied.' 
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Covenants  that  Run  with  the  Land. 
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the  Land.  of  Land. 

§  1449.  Parol  Covenant.  §  1453    Privity  of  Estate. 

§  1450.  Party  Walls.  §  1454.  Forfeiture  for  Breach. 

§  1451.  Fences. 

§  1448.  What  Covenants  Run  With  the  Land.  —  A 
covenant  runs  with  the  land,  when  either  the  liability  to 
perform  it,  or  the  right  to  take  advantage  of  it,  passes 
to  the  assignee  of  the  land.  In  England,  all  the  cove- 
nants run  with  the  land,  where  they  were  introduced  into 
general  use,  in  place  of  the  feudal  warranty,  toward  the 
close  of  the  seventeenth  century.* 

Where  a  covenant  concerns  land,  and  is  one  which  is 
capable  of  being  annexed  to  the  estate,  and  it  appears 

'Hathorn  v.  Hinds,  69  Me.  326. 

» Shaw  V.  Bisbee,  83  Me.  400. 

•Clark  v.  Post,  113  N.  T.  17. 

<  Halle  V.  Newbold,  69  Md.  365;  Middlemore  v.  Goodale,  Cro.  Car.  503;  King- 
don  V.  Nottle,  IMaul.  &  Sel.  355;  Norman  v.  Wells,  IT  Wend.  (N.  Y.)  136; 
Allen  V.  Culver,  3  Denio  (N.  Y.),  284;  Plymouth  d.  Carver,  16  Pick.  (Mass.) 
183;  Vernon  v.  Smith,  4  Barn.  &  Cr.  410;  Delogny  v.  Mercer,  43  La.  Ann. 
205. 
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by  the  instrument  that  such  was  the  intention  of  the  par- 
ties, it  is  to  be  construed  as  running  with  and  a  charge  on 
the  land.' 

A  material  point  in  every  inquiry  as  to  whether  a  cove- 
nant runs  with  the  land,  is  whether  the  parties  meant  to 
charge  the  land,  and  whether  the  burden  is  one  that  can 
be  imposed  consistently  with  policy  and  principle."  It 
must  be  one  for  the  direct  benefit  of  the  property,  that  is, 
the  estate  granted,  and  if  not  such,  it  does  not  run  with 
the  land.' 

Where  one  party  covenants  with  another  in  respect  to 
laud,  and,  at  the  same  time,  and  as  a  part  of  making  the 
covenant  entire,  parts  with  or  receives-  no  title  or  interest 
in  the  land,  nor  creates  an  easement  or  right  in  the  nature 
of  an  easement  for  the  benefit  of  the  land,  such  a  covenant 
is,  at  best,  but  a  mere  personal  contract.'  To  run  with  the 
land  it  must  have  nothing  of  a  personal  covenant,  but  the 
essential  elements  of  a  real  covenant. '  And  covenants  run 
with  incorporeal  hereditaments  as  with  corporeal.' 

The  burden  of  a  covenant  not  involving  a  grant,  never 
runs  with  the  land  at  law  except  between  a  landlord  and 
tenant. '  And  when  the  grant  is  not  a  grant  of  an  ease- 
naent,  or  of  right  in  the  nature  of  an  easement,  in  the 
premises  conveyed,  the  burden  of  such  a  covenant,  if  it  be 
considered  a  covenant  real,  wiU  not,  at  law,  run  with  the 
land  and  bind  the  alienee  in  any  case,  except  that  of  land- 
lord and  tenant.  ° 

'Mott«.  Oppenheimer,  135 N.  Y.  312;  Muzzarelli  v.  Hulshizer,  163  Pa.  St.  643. 

5  Beach  v.  Barons,  13  Barb.  (N.  Y.)  305;  Provident  Loan  &  Trust  Co.  v.  Piss, 
147  Pa.  St.  333. 

sLyford  i>.  Railroad  Co.,  93  Cal.  93. 

*  Morses.  Aldrich,  19  Pick.  (Muss.)  449;  Savage  ii.  Mason,  3  Cush.  (Mass.) 
500;  Bronson  v.  Coffin,  108  Mass.  175;  118  Mass.  156;  Norcross  v.  James,  140 
Mass.  190. 

'  Nye  «.  Hoyle,  130  N.  Y.  195;  Fresno  Canal  Co.  v.  Rowell,  80  Cal.  114; 
Scott  V.  Stetler,  128  Ind.  385. 

« Sterling  Hydraulic  Co.  v.  Williams,  66  111.  893.  Compare  Mitchell  v. 
Warner,  5  Conn.  497. 

■■  Austerberry  «.  Oldham,  39  Ch.  Div.  750,  775,  776,  781,  782,  784. 

'Brewer  v.  Marshall,  19  N.  J.  Eq.  537,  545;  Richards  v.  Harper,  L.  R.  1 
Exch.  199;  Leech  v.  Schweder,  9  Ch.  App.  463,  475;  Costigan  v.  Railroad  Co., 
54  N.  J.  L.  333. 
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§  1449.  Parol  Covenant. — A  parol  contract  cannot,  at 
law,  run  with  the  land ;  but  if  the  parol  contract  is  of 
such  a  character  that  it  would,  if  it  were  a  covenant  run- 
ning with  the  land,  be  a  covenant  real  such  parol  contract 
will  be  regarded  by  a  court  of  equity  as  running  with  the 
land,  and  the  court  will  at  the  instance  of  the  party  who 
owns  the  land  and  has  acquired  it  under  the  covenantee, 
whether  he  holds  the  legal  or  equitable  title,  enforce 
specifically  such  contract.'  This  is  done  upon  the  prin- 
ciple that  -  courts  of  equity  recognize  and  enforce  the 
rights  of  the  assignee  of  a  parol  contract,  though  it  be  not 
a  bill  of  exchange  which  alone  was  transferable  at  law. 
And  a  court  of  equity  will  recognize  the  equitable  owner 
of  lands  to  be  entitled  to  the  benefit  of  a  covenant  real 
running  with  the  land,  or  of  a  parol  contract  which,  if  in. 
writing,  would  amount  to  a  covenant  real.' 

§  1450.  Pabty  Walls. — Where  the  owner  of  land  builds 
a  party  wall  under  an  agreement  with  the  adjoining  owner 
that  when  the  latter  shall  use  it,  he  will  pay  the  expense 
of  his  portion  of  the  wall,  the  right  of  compensation  is 
personal  to  the  builder,  and  does  not  pass  by  a  grant  of  his 
land,  nor  does  the  agreement  run  with  the  land  of  the 
adjoining  owner  so  as  to  bind  his  subsequent  grantees." 
But  where  the  agreement  as  to  a  party  wall  binds  the  par- 
ties, their  heirs,  assigns  and  representatives,  the  agreement 
creates  a  mutual  covenant,  enforceable  by  a  successor  in 
title  of  the  party  erecting  such  wall  against  the  other  suc- 
cessor in  title,*  as  it  is  a  covenant  running  with  the  land. 
So  a  covenant  that  the  expense  of  repairing  or  rebuilding 
a  party  wall  should  be  borne  equally  by  the  parties,  their 
representatives,  heirs,  and  assigns,  is  a  covenant  running 
with  the  land.'  And  when  the  agreement  for  building  a 
party  wall  is  a  covenant  running  with  the  land,  as  indi- 
cated by  the  intention  of  the  parties,  it  will  be  so  con- 

'  Lydick  v.  Railroad  Co.,  17  W.  Va.  437;  Lucas  v.  Turnpike  Co.,  36  W.  Va. 
437;  Murray  v.  Jayne,  8  Barb.  (N.  Y.)  613. 
» Murray  d.  Jayne,  8  Barb.  (N.  Y.)  613. 
»  Cole  V.  Hughes,  45  N.  Y.  444. 

*  King  D.  Wright,  155  Mass.  444;  Weighman  v.  Jones,  163  Pa.  St.  330. 
»  Hart  V.  Lyon,  90  N.  Y.  663. 
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strued."  However,  there  is  a  conflict  of  authority  on  this 
subject  of  party  walls  and  agreements  concerning  them, 
and  in  some  States  it  is  regulated  by  statute. 

§  1451.  Fences. — The  same  principle  applies  as  to  build- 
ing fences  and  keeping  them  in  repair  as  to  other  covenants 
running  with  the  land.  If  the  acceptance  of  the  deed  im- 
poses a  burden  upon  the  land  which  is  not  only  binding 
upon  the  original  parties  but  runs  with  the  land,  it  is  bind- 
ing upon  all  who  claim  through  or  under  the  original  par- 
ties. So  if  the  grantee  covenants  to  build  a  fence,  and  such 
covenant  is  annexed  to  the  estate  conveyed,  his  assigns  will 
be  bound  as  the  covenant  runs  with  the  land."  But  a  parol 
agreement  will  not  generally  be  construed  as  a  covenant 
running  with  the  land.' 

§  1452.  Covenants  Affecting  the  Value  of  Land. — 
Covenants  which  affect  the  value  of  land  are  annexed  to 
it,  provided  there  is  a  privity  of  estates  between  the  cove- 
nantor and  the  covenantee.* 

A  reservation  by  the  grantor  of  rent  of  an  easement  will 
run  with  the  land;'  so  will  a  covenant  to  pay  rent;'  a  cove- 
nant in  a  lease  to  pull  down  old  chimneys  and  put  up  new 
ones;'  a  covenant  to  save  the  husband  from  the  wife's 
claim  of  dower;'  a  covenant  by  a  lessor  for  years  to  pay 
the  lessee  for  his  improvements  at  the  end  of  the  term ;'  a 
covenant  by  the  grantee  not  to  permit  certain  kind  of  busi- 

'Mott  V.  Oppenheimer,  135  N.  Y.  313.  See,  also,  Brown  v.  McKee,  57  N.Y. 
684. 

»  Hickey  v.  Railroad  Co.  (Ohio),  36  N.  E.  Rep.  672;  Lake  Erie  and  Western 
R.  R.  Co.  V.  Priest,  181  Ind.  413.  See,  also.  Midland  R.  R.  Co.  «.  Fisher,  125 
Ind.  19;  Burbank  v.  Pillsbury,  48  N.  H.  475;  Duffy  ®.  Railroad  Co.,  3  Hill 
(N.  Y.),  496;  Bronson  ®.  Coffin,  108  Mass.  175;  Eastern.  Railroad  Co.,  14  Ohio 
St.  48;  Middlefield  v.  Knitting  Co.,  160  Mass.  367. 

'Guilfoos  v.  Railroad  Co.,  69  Hun  (N.  Y.),  593. 

*  Cole  V.  Hughes,  54  N.  Y.  444;  Kirkpatrick  v.  Peshine,  34  N.  J.  Eq.  306; 
Morse  v.  Aldrich,  19  Pick.  (Miss.)  449;  Brewer  v.  Marshall,  19  N.  J.  Eq.  537; 
Wheeler  v.  Schad,  7  Nev.  204;  Taylor  v.  Owen,  3  Blackf.  (Ind.)  301. 

'Raby  ». -Reeves,  113  N.  Car.  688. 

'  Hurst  V.  Rodney,  1  Wash.  C.  C.  375. 

'  Harris  v.  Coulbourn,  3  Harr.  (Del.)  338. 

« Gaines  v.  Poor,  3  Met.  (Ky.)  503. 

•Stockett  V.  Howard,  34  Md.  121. 
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ness  to  be  permitted  upon  the  premises;'  a  covenant  to 
keep  up  insurance  on  mortgaged  premises;'  a  covenant  by 
the  grantor  not  to  erect  any  buildings  upon  an  adjoining 
lot.'  If  the  covenant  runs  with  the  land  as  to  the  original 
parties,  it  need  not  be  named  in  subsequent  deeds.* 

§  1453.  Privity  of  Estate. — It  is  held  in  England  that 
where  no  estate  passes  by  a  conveyance  in  which  covenants 
are  made,  the  covenants  remain  covenants  in  gross,  or 
personal  covenants,  and  the  right  to  sue  upon  them  exists 
only  in  the  original  covenantee.  Accordingly  such  cove- 
nants cannot  become  incident  to  the  land,  xmless  there  is 
something  in  being  to  which  they  can  attach  themselves  at 
the  time  of  the  grant.  Hence,  if  the  grantor  has  no  estate 
at  the  time  of  the  grant,  the  covenants  cannot  become  in- 
cident to  the  estate  at  all,  because  there  was  not  a  convey- 
ance of  some  definite  estate.' 

The  covenant  attached  to  a  grant  does  not  pass  by  the 
deed  from  the  covenantee  to  his  assignee,  but  only  by  the 
land  conveyed.  It  passes  not  by  the  form  of  the  con- 
veyance, but  merely  as  an  incident  to  the  land;  so  when 
the  grantee  takes  no  estate  under  the  grant,  no  assignment 
of  the  land  by  him  can  transfer  it  to  the  assignee. 

In  England  when  nothing  but  bare  possession  of  the  land 
passes  by  the  conveyance,  the  covenant  does  not  pass,  either 
by  direct  or  indirect  operation  of  the  assignment.  But  the 
tendency  of  the  American  cases  is  to  hold  that  possession 
is  a  sufficient  estate  to  cause  the  covenant  to  attach  to  the 
land,  and  upon  an  assignment  or  transfer  of  the  land  by 
the  covenantee  to  pass  to  the  assignee.'  Because  possession 
is  an  estate  that  may  ripen  in  time  into  perfect  title.  So  a 
covenant  of  warranty  runs  with  the  land  as  an  incident  to 

>  Barron  v.  Richard,  8  Paige  (N.  Y.),  351;  Clement  ».  Burtis,  131  N.  Y.  708. 

» Thomas  v.  VonkapflE,  6  Gill  &  J.  (Md.)  373. 

8  Trustees®.  Cowen,  4  Paige  (N.  Y.),  510;  Brew  v.  Van  Deman,  6  Heisk. 
(Tenn  )  438;  Norman  v.  "Wells,  17  Wend.  (N.  Y.)  136. 

*  Horn  V.  Miller,  136  Pa.  St.  640. 

'Spencer's  Case,  5  Co.  16;  1  Smith's  Lead.  Cas.  153,  154;  Randall  n.  Rigby, 
4  Mees.  &  Wels.  130.  See,  also,  Plymouth  v.  Craver,  17  Pick.  (Mass.)  183;  Mid- 
dleton  V.  Newport  Hospital,  16  R.  I.  319. 

« Tillotson  V.  Prichard,  60  Vt.  94;  Mygatt  v.  Coe,  143  N.  Y.  78  Beddoe  v. 
Wadsworth,  31  Wend.  (N.  Y.)  l';4. 
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it,  although  the  grantor  had  neither  the  legal  title  nor  pos- 
session, when  all  the  grantees  have  had  possession;  and  the 
last  grantee,  who  holds  through  several  mesne  convey- 
ances, and  who  was  evicted,  can  maintain  an  action  based 
upon  such  covenant.'  The  covenant  passes  when  the  sev- 
eral gi-antees  take  possession  under  their  deeds.' 

Under  this  doctrine,  which  is  sound,  one  in  possession  of 
land  merely,  without  other  actual  title,  has  an  estate  in 
the  land  which  he  may  transfer,  and  in  case  he  conveys 
with  covenants  of  warranty  running  to  the  grantee,  his 
heirs  and  assigns,  he  transfers  an  estate  to  which  his  cove- 
nant attaches,  and  it  may  be  enforced  by  one  succeeding  to 
the  grantee's  title.' 

§  1454.  Forfeiture  fob  Breach. — Mere  words  in  a  deed 
will  not  be  deemed  sufficient  to  constitute  a  condition  sub- 
sequent entailing  consequences  of  a  forfeiture  of  the  estate 
unless  it  appears  from  the  proof  that  this  was  the  distinct 
intention  of  the  grantor  and  the  necessary  understanding 
of  the  parties  to  the  instrument.*  And  if  it  be  an  agree- 
ment between  the  parties  running  with  the  land  so  as  to 
enhance  the  value  of  the  property,  it  will  not  be  considered 
a  condition  but  a  covenant. ' 

But  it  is  a  weU-settled  equitable  rule  that  a  court  of 
equity  will  fully  rescind  a  conveyance  by  parents  to  a  child 
in  consideration  of  the  covenant  of  the  child  to  support 
and  maintain  them,  in  case  of  a  breach  of  such  covenant.' 
Such  a  covenant  runs  with  the  land  and  is  upon  a  con- 
dition subsequent.' 

■  Tillotson  V.  Prichard,  60  Vt.  94. 

'Beddoe  v.  Wadsworth,  21  Wend.  (N.  T.)  130;  Mead  v.  Larkin,  64  111.  489; 
Allen  -D.  Kennedy,  91  Mo.  324;  Fields  v.  Squires,  1  Deady,  C.  C.  366;  McCusker 
«.  McEvery,  9  R.  I.  528. 

'  Mygatt  V.  Coe,  142  N.  Y.  78,  distinguishing,  if  not  overruling,  the  same 
case  in  124  N.  T.  212. 

*  Post  ».  Weil,  115  N.  Y.  361. 

'Stanley  ».  Colt,  5  Wall.  (U.  8.)  119;  Countryman  v.  Deck,  13  Abb.  N.  0. 
(N.  Y.)  110;  Avery  v.  Railroad  Co.,  106  N.  Y.  143. 

'  Bogie  V.  Bogie,  41  Wis.  209 ;  Bresnaham  v.  Bresnaham,  46  Wis.  385. 

'Martin  v.  Martin,  44  Kans.  295.     See,  also,  Moore  v.  Pitts,  53  N.  Y.  85; 
Watters  «.  Bredin,  70  Pa.  St.  335;  Ayer  v.  Emery,  14  Allen  (Mass.),  69;  Board 
t.  Trustees,  63  111.  204. 
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Article  8. 
Action  for  Breach  of  Covenants. 

%  1455.  Remedy  at  Law.  §  1458.  When  the  Action  Accrues. 

§  1456.  Jurisdiction  in  Equity.  §  1459.  Who  May  Bring  the  Action. 

§  1457.  When  the  Action  Lies. 

§  1455.  Remedy  at  Law. — An  action  for  breach  of  cove- 
nant lies  where  the  covenantor  fails  to  comply  with  his 
agreement,  or  to  do  that  which  he  has  undertaken,  or  does 
that  which  prevents  him  from  performing  his  contract.' 

A  breach  is  a  violation  of,  or  a  failure  to  perform  the  con- 
ditions of,  a  covenant,  and  at  law,  for  a  breach,  the  injured 
party  may  recover  damages  under  the  modern  law.  Under 
the  feudal  warranty,  if  the  vassal  or  tenant  was  evicted  he 
called  upon  the  lord  for  other  land  as  compensation  for  that 
lost,  and  he  had  no  action  for  damages. 

The  heirs  are  bound  by  the  covenant  of  warranty  in 
respect  to  the  lands  acquired  by  descent  from  the  ancestor 
who  warranted  the  title;  they  may  set  up  an  adverse  title 
acquired  by  purchase,  although  they  will  be  liable  in  an 
action  on  the  covenant  to  the  extent  of  the  property  re- 
ceived by  them  from  the  ancestor.' 

§  1456.  Jurisdiction  in  Equity. — In  many  cases  damages 
are  not  a  sufficient  compensation,  so  the  courts  of  equity 
have  taken  jurisdiction  and  compelled  specific  performance, 
the  reformation  and  rescision  of  contracts,  and  in  a  suit- 
able case,  will  issue  an  injunction.  In  England'  it  is  made 
lawful  for  the  court  of  chancery  to  award  damages  to  the 
party  injured,  either  in  addition  to  or  in  substitution  for 
the  ordinary  equitable  rehef  afforded  in  auch  cases.  This 
remedy  is  not  applicable  where  there  is  a  plain  common  law 
action,  and  when  the  court  would  not  have  interfered  be- 
fore the  act.* 

'  Hopkins  v.  Young,  11  Mass.  302. 

2  Cole  V.  Raymond,  9  Gray  (Mass.),  217;  Potter  v.  Potter,  1  R.  I.  43;  Oliver 
B.  Piatt,  3  How.  (U.  8.)  413;  Bates  v.  Norcross,  17  Pick.  (Mass.)  14. 

3  21  and  23  "Vict.  c.  27. 

*  Scott  V.  Rayment,  7  Eq.  112. 


§  1457]  COVENANTS  FOR  TITLE.  149& 

If  the  grantor  has  acquired  a  subsequent  title  to  the  lands 
conveyed  under  a  warranty,  and  the  land  is  in  the  posses- 
sion of  a  third  person,  the  covenantee  may  maintain  an 
equitable  suit  for  a  conveyance  of  the  newly  acquired  title.' 

§  1457.  When  the  Action  Lies. — When  the  covenant 
has  been  broken  then  an  action  lies  at  law.  In  equity  a 
party  may  be  restrained  in  some  cases  from  doing  acts. 
Thus,  when  the  vendee  of  land  has  received  his  deed,  and 
the  covenants  are  broken  by  a  paramount  title,  where  the 
vendor  is  insolvent,  a  court  of  equity  will  restrain  the  col- 
lection of  the  purchase-money  to  an  amount  equal  to  the 
damages,  sustained  by  the  grantee." 

A  paramount  title  hostilely  asserted  is  a  breach  of  war- 
ranty. But  such  covenant  does  not  obhge  the  covenantor 
to  protect  the  grantee  against  trespassers  or  illegal  entries 
upon  the  land.*  And  a  foreclosure  of  a  purchase-money 
mortgage  by  the  vendor,  he  purchasing  at  the  foreclosure 
sale,  and  non-redemption  therefrom  by  the  mortgagor, 
will  not  extinguish  the  right  of  action  of  the  mortgagor  for 
breach  of  the  covenant  in  the  deed  to  him.*  And  the  gen- 
eral rule  that  the  right  of  action  upon  covenants  which  ruu 
with  the  land,  does  not  remain  in  a  covenantee  after  the 
estate  has  been  transferred,  is  not  applicable. ' 

No  action  can  be  maintained  on  a  covenant  of  warranty 
until  the  possession  of  the  covenantee  has  been  disturbed 
by  a  party  holding  a  paramount  title."  A  right  of  action 
for  a  breach  of  warranty  does  not  pass  by  a  tax  deed,  as 
the  title  it  conveys  is  not  derivative,  but  new  and  inde- 

'  Jones  V.  King,  85  III.  338;  King  v.  Gilson,  32  111.  348;  Bates  v.  Norcross,  17 
Pick.  (Mass.)  144;  White®.  Patten,  34 Pick.  (Mass.)  334;  Jackson  v.  Stevens, 
13  Johns.  (N.  Y.)316. 

'McLemoiea.  Mabson,  20  Ala.  137. 

'Norton  v.  Schmucker,  83  Tex.  313. 

^Resser  v.  Carney,  53  Minn.  397;  Connor  v.  Eddy,  35  Mo.  73;  Haynes  v, 
Stevens,  11  N".  H.  38;  Smith  v.  Cannell,  32  Me.  133;  Brown  v.  Staples,  38  Me. 
496;  Sumner  v,  Barnard,  13  Met.  (Mass.)  459. 

5  Smith  V.  Cannell,  33  Me.  133;  Haynes  v.  Stevens,  11  N.  H.  38;  Randall  v. 
Lower,  98  Ind.  355. 

•Marbury  v.  Thornton,  83  Va.  703;  Jones  «.  Richmond,  88  Va.  381;  Stewart 
V.  West,  14  Pa.  St.  338;  Emerson  v.  Proprietors,  1  Mass.  464;  Harwood  v. 
Lee,  85  Iowa,  633. 
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pendent;  so  the  grantee  in  such  deed  cannot  bring  an  action 
on  a  covenant  of  warranty  in  the  grantor's  deed  to  a  differ- 
ent grantee.'  But  the  grantee  of  the  covenantor  may 
bring  his  action  for  breach  of  warranty  after  his  title  has 
failed,  and  after  which,  the  land  was  sold  for  taxes/ 

The  covenants  of  seisin,  of  freedom  from  incumbrances, 
and  of  right  to  convey  are  broken  as  soon  as  the  deed  is 
delivered  if  the  covenantor  had  no  title." 

§  1458.  When  the  Action  Accrues. — The  action  accrues 
where  the  breach  has  taken  place.  It  arises  on  a  covenant 
of  warranty  or  for  quiet  enjoyment  in  favor  of  the  cove- 
nantee when  an  eviction  or  surrender  by  reason  of  a  para- 
mount title  hostilely  asserted  *  or  by  legal  process. ' 

The  inability  of  the  covenantee  to  take  possession  of 
vacant  land  without  committing  trespass,  by  reason  of  a 
paramount  title  being  in  another,  will  have  the  same  effect 
as  respects  the  right  of  action  for  a  breach  of  the  cove- 
nants, as  would  an  eviction  if  possession  had  been  ac- 
quired.' 

Whenever  the  covenantee  is  dispossessed  the  breach  for 
the  covenant  of  warranty  takes  place. ' 

The  covenantee  may  buy  a  paramount  title  which  has 
been  asserted,  but  if  he  does  so  it  is  at  his  peril,'  and  if  the 
title  is  not  paramount  he  has  no  remedy  against  the  cove- 
nantor.' So  if  he  pays  a  prior  tax  voluntarily  without  the 
consent  or  knowledge  of  the  covenantor,  which  is  invalid, 
he  has  no  action  against  the  covenantor."     Or  if  he  com- 

'  Crura  V.  Getting,  32  Iowa,  411. 

'  Bellows  V.  Litchfield,  83  Iowa,  36. 

3  Clark  V.  Swift,  3  Met.  (Mass.)  390. 

<  Cheney  b.  Straube,  3i  Nebr.  531;  Real  v.  Holllster,  30  Nebr.  114. 

5 Stewart®.  Drake,  9  N.  J.  L.  137;  Smith  v.  Dixon,  37  Ohio  St.  471;  White 
■».  Whitney,  3  Met.  (Mass.)  81;  Tufts  v.  Adams,  8  Pick.  (Mass.)  547;  Sprague 
«.  Baker,  17  Mass.  585;  Furnas  v.  Durgin,  119  Mass.  500;  Cheney  v.  Straube, 
35  Nebr.  531. 

« Fritz  V.  Pusey,  31  Mian.  368;  Shattuck  »,  Lamb,  65  N.  Y.  499. 

'Whitney  v.  Dinsmore,  6  Cash.  (Mass.)  134,  138;  Estabrook  v.  Smith,  6 
Oray  (Mass.),  573,  577;  Kramer  «.  Carter,  136  Mass.  504;  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  (U.  S.)  166,  181. 

« Lambert  v.  Estes,  99  Mo.  604;  Eversole  v.  Early,  80  Iowa,  601. 

9  Eversole  v.  Early,  80  Iowa,  601. 

"  Balfour  v.  Whitman,  89  Mich.  302. 
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mits  an  error  as  to  the  identity  of  the  premises  with  no 
fault  on  the  part  of  the  covenantor  he  has  no  action.'  If 
the  covenant  is  transferable  a  grantee  may  sue  a  remote 
grantor  instead  of  his  immediate  covenantor." 

And  if  he  sues  a  prior  covenantor,  but  ;not  the  first,  and 
recovers  in  fuU,  then  this  covenantor,  is  remitted  to  his 
right  to  be  indemnified  by  his  covenantor.' 

In  order  to  bind  the  covenantor  the  covenantee  against 
whom  a  suit  is  pending  on  a  paramount  title,  may  vouch  in 
his  covenantor,  and  if  he  fails  to  defend  the  title  and  an 
eviction  follows,  the  covenantor  is  bound." 

If  there  be  several  grantees,  the  covenant  of  warranty 
will  be  apportioned  among  them,  and  each  has  a  several 
and  independent  action  on  the  covenant  in  respect  to  his 
part." 

§  1459.  Who  May  Bring  the  Action. — Action  can  be 
maintained  upon  the  covenants  for  seisin,  for  right  to  con- 
vey, and  against  incumbrances,  generally  in  the  United 
States,  by  the  covenantee  or  his  personal  representatives. 
On  covenants  for  quiet  enjoyment  and  of  warranty,  if  they 
occur  in  the  lifetime  of  the  covenantor,  he,  or  after  his 
death,  his  personal  representatives.  If  the  breach  occurs 
after  his  death  the  right  of  action  must  be  exercised  by  his 
heir  or  devisee,  on  whom  the  damage  has  fallen."  And  if 
the  heir  or  devisee  be  dead  at  that  time,  then  by  his  per- 
sonal representative. ' 

After  a  breach  of  a  covenant  of  warranty  there  can  be 

'  Shaw  V.  Bisbee,  83  Me.  400. 

'  Succession  of  Cassidy,  40  La.  Ann.  837;  Davis  v.  Judd,  6  Wis.  85;  Withy 
e.  Mumford,  5  Cow.  (N.  Y.)  137. 

'  Wheeler  v.  Sohier,  8  Cush.  (Mass.)  232;  Thompson  v.  Sanders,  5  Mon.  (Ky.) 
357;  Redwine  v.  Brown,  10  Ga.  311. 

*  Johns  D.  Hardin,  81  Tex.  37;  Gragg  v.  Richardson,  25  Ga.  570;  McCon- 
nell  V.  Downs,  48  III.  371;  Hines  ».  Allen,  34  Conn.  195;  Merritt*.  Morse,  108 
Mass.  276;  Andrews  v.  Gillespie,  47  N.  Y.  487;  Turner  v.  Goodrich,  26  Vt. 
708;  Crisfield  v.  Storr,  36  Md.  129. 

'Dickinson  v.  Hoomes,  8  Grat.  (Va.)  353;  Kane  «.  Sanger,  14  Johns.  (N. 
Y.)  89. 

« Brown  v.  Wilson,  13  B.  Mon.  (Ky.)  100;  Tapscott  v.  Williams,  10  Ohio, 
442. 

'  Beddoe  v.  Wadsworth,  21  Wend.  (N.  Y.)  120. 
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no  assignment  at  common  law,  and  it  ceases  to  run  with 
the  land.' 

It  is  not  sufficient  for  a  third  person  to  enforce  a  cove- 
nant, because  the  performance  of  it  may  benefit  him.  It 
must  have  been  entered  into  for  his  benefit,  or  at  least, 
such  benefit  must  be  the  direct  result  of  the  performance, 
and  was  within  the  contemplation  of  the  parties,  and  in 
addition  the  grantor  must  have  a  legal  interest  that  the 
covenant  be  performed  in  favor  of  the  party  claiming  per- 
formance.' A  mortgagor  may  bring  action  for  a  breach  of 
a  covenant  against  his  mortgagee  who  takes  a  mortgage  to 
secure  the  purchase-money,  after  the  mortgage  is  foreclosed 
and  the  land  not  redeemed." 


Akticle  9, 
Measure  of  Damages. 

%  1460.  Covenants     of     Seisin     and  §  1463.  Measure  of  Damages  Against 

Against     Incumbrances  —  Remote  Grantor. 

The  Amount  of    Damages  §  1463.  Recovery  of  Interest. 

Recoverable.  §  1464.  Cost  and  Attorney's  Fees. 

§  1461.  Covenants  for  Quiet  Enjoy-  §  1465.  Nominal  Damages. 

ment  and  Warranty. 

§  1460.  Covenants  op  Seisin  and  Against  Incumbrances 
—  The  Amount  of  Damages  Eecoverable. — The  estab- 
lished measure  of  compensation  on  the  covenant  of  seisin 
is  that  the  grantee  recovers  back  the  purchase-money  and 
interest.  The  grantor  has  no  concern  with  the  subsequent 
rise  or  fall  of  the  land  by  accidental  circumstances,  or  with 
the  beneficial  improvements  made  by  the  grantee,  who  can- 
not recover  any  damages,  either  for  the  improvements  or 
the  increased  value.'    This  is  the  rule  where  there  is  an 

'  Allen  V.  Kennedy,  91  Mo.  324;  Devin  v.  Hendershott,  33  Iowa,  193;  Hurd 
e.  Curtis,  19  Pick.  (Mass.)  459;  Smith®.  Richards,  155  Mass.  79;  Ladd  v.  Noyes, 
137  Mass.  151. 

'Durnherr  v.  Rau,  135  N.  T.  219;  Lorillard®.  Clyde,  122  N.  Y.  498;  Garnsey 
11.  Rogers,  47  N.  Y.  333;  McLaughlin  v.  Collins,  138  Pa.  St.  198;  Vrooman  d. 
Turner,  69  N.  Y.  280. 

'Resser  v.  Carney,  53  Minn.  397. 

*  Doctor  V.  Furch,  76  Wis.  161;  Dana  v.  Goodfellow,  51  Minn.  375;  Blondeau 
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entire  failure  of  title,  and  the  breach  is  final  and  com- 
plete.' 

The  rule  is,  on  a  breach  of  a  covenant  against  incum- 
brances, that  the  grantee  is  entitled,  in  case  of  an  out- 
standing mortgage,  to  recover  the  amount  he  has  paid  to 
free  the  premises  from  such  lien.  But  if  he  has  not  paid 
the  incumbrance,  his  damages  are  but  nominal,  for  he  can- 
not recover  damages  when  he  has  not  been  disturbed  by 
such  incumbrance."  But  if  the  incumbrance  be  an  ease- 
ment, then  the  measure  of  damages  will  be  the  deprecia- 
tion in  the  value  of  the  property,  which  results  from  the 
exercise  of  the  easement.' 

If  the  incumbrance  is  not  an  easement,  the  covenantee 
may  proceed  at  once  to  remove  it,  and  then  have  his  action 
against  the  covenantor,  and  need  not  wait  for  its  maturity.' 

In  the  case  of  seisin  the  grantee  can  receive  only  nomi- 
nal damages,  unless  he  has  been  actually  disseised,  or  has 
incurred  expense  in  purchasing  an  outstanding  title,  when 
the  purchase-money  and  necessary  expense  must  be 
awarded  him.' 

And  if  only  part  of  the  title  fails,  then  the  grantee  can 
recover  pro  tanto. ' 

V.  Sheridan,  81  Mo.  545;  Gilbert  v.  Eushmer,  49  Kans.  633;  Bellows  v.  Litch- 
field, 83  Iowa,  36;  Brandt  v.  Foster,  5  Iowa,  295;  King  v.  Gilson,  32  111.  356; 
Corbet  v.  Wrenn,  35  Oreg.  805. 

'  Smith  n.  Strong,  14  Pick.  (Mass.)  138;  Dale  v.  Shively,  8  Kans.  376. 

'Richards  v.  Bent,  59  111.  38;  Barlow  v.  Bank,  63  N.  Y.  399,  403;  Foote  v. 
Burnet,  10  Ohio,  317;  Eaton  b.  Lyman,  30  Wis.  41. 

'HaynesB.  Young,  36  Me.  557;  Lamb  v.  Danforth,  59  Me.  333;  Batchelder 
«.  Sturgis,  5  Gush.  (Mass.)  301;  Sutton  d.  Baillie,  65  Law  Times,  538;  Hymes 
■V.  Esty,  133  N.  Y.  343;  Huntsman  v.  Hendricks,  44  Minn.  433;  Smith ?).  Davis, 
44  Kans.  363;  Harlow  d.  Thomas,  15  Pick.  (iWass.)  66;  Wetherbee  v.  Bennett, 
3  Allen  (Mass.),  438;  Bronson  v.  Coffin,  108  Mass.  175;  Williamson  v.  Hall,  63 
Mo.  405;  Kellogg  «.  Malin,  63  Mo.  429;  Hubbard  v.  Nelson,  10  Conn.  422; 
Funk  V.  Voneida,  11  Serg.  &  R.  (Pa.)  109;  Fritz  «.  Pusey,  31  Minn.  368;  Walker 
«.  Wilson,  13  Wis.  533;  Guthrie  v.  Pugsley,  13  Johns.  (N.Y.)  136;  Bradshaw 
V.  Crosby,  151  Mass.  337;  Copeland  «.  McAdory  (Ala.),  13  South.  Rep. 
545. 

■i Stambaugh  «.  Smith,  23  Ohio  St.,  584;  Johnson  v.  Collins,  115  Mass.  893; 
Petrie  v.  Foly,  54  N.  Y.  Supr.  233;  Collier  v.  Cowger,  52  Ark.  323. 

'  Norman  v.  Winch,  65  Iowa,  263;  Whiting  v.  Dewey,  15  Pick.  (Mass.)  438. 

*  Mercantile  Trust  Co.  B.  Residence  Co.,  94  Ky.  371;  Larson  i>.  Clark,  85 
Wis.  564;  McGrew  v.  Harmon,  164  Pa.  St.  115;  McLennan  v.  Prentice,  85  Wis. 
427.     Compare  Mann  v.  Mathews,  83  Tex.  98. 
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In  determining  the  consideration  of  the  deed  when  it  is- 
not  in  fact  what  the  deed  sets  it  out  to  be,  parol  evidence 
is  admissible  to  show  what  the  consideration  really  is.' 

§  1461.  Covenants  for  Quiet  Enjoyment  and  Warranty. 
— The  measure  of  damages  recoverable  for  breach  of  the 
covenants  of  quiet  enjoyment  and  warranty  is  estimated 
by  two  different  methods.  In  England,  in  the  United  State& 
Courts,  and  in  Alabama,  Arkansas,  California,  Georgia, 
Illinois,  Indiana,  Iowa,  Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Mississippi,  Missouri,  Nevada,  New 
Hampshire,  New  Jersey,  New  York,  North  Carolina,  North 
Dakota,  Ohio,  Pennsylvania,  South  Carolina,  Tennessee, 
Virginia,  Wisconsin,  and  other  States  the  rule  is  that  the 
measure  of  damages  is  the  consideration  paid  and  interest 
to  the  date  of  the  judgment  of  eviction^ 

This  is  undoubtedly  the  rule  in  all  the  States  except  in 
Connecticut,  Maine,  Massachusetts,  and  Vermont,  where 
the  measure  of  damages  is  the  value  of  the  land  at  the 
date  of  the  judgment  of  eviction.' 

'Lambert  v.  Estes,  99  Mo.  604;  Farmer's  Bank  v.  Glenn,  68  N.  Car.  35; 
Hodges  V.  Thayer,  110  Mass.  286;  Kincaid  ».  Brittain,  5  Sneed  (Tenn.),  119;  Lee 
V.  Dean,  3  Whar.  (Pa.)  331.  Compare  Page  v.  Trufant,  3  Mass.  159;  Mather 
V.  Corliss,  108  Mass.  568. 

'Lewis  V.  Campbell,  8  Taunt.  715;  Hopkins  i).  Lee,  4  Wheat.  (TJ.  S.)  118; 
Pinkston  v.  Hine,  9  Ala.  355;  Barnett«.  Hughey,  54  Ark.  195;  Collier  v.  Cow- 
ger,  53  Ark.  333;  McGary  v.  Hastings,  39  Cal.  360;  Davis  i>.  Smith,  5  Ga.  285; 
Barry®.  Guild,  126  111.  443;  Burton  ».  Reed,  30  Ind.  93;  Brandt  v.  Foster,  5 
Iowa,  398;  Bellows  v.  Litchfield,  83  Iowa,  36;  Pence  v.  Duvall,  9  B.  Mon.  (Ky.> 
49;  Boyer  v.  Amet,  41  La.  Ann.  721;  Crisfield  «.  Storr,  36  Md.  150;  Allen  v. 
Atkinson,  21  Mich.  351;  Dana  t).  Goodfellow,  51  Minn.  375;  White®.  Presly, 
54  Miss.  313;  Brooks  v.  Black,  68  Miss.  161;  Matheny®.  Stewart,  108  Mo.  73; 
Hutchins  ®.  Rountree,  77  Mo.  500;  Lambert  ®.  Estes,  99  Mo.  608;  Dalton  v. 
Bowker,  8  Nev.  190;  Foster  v.  Thompson,  41  N.  H.  379;  Drake  v.  Baker,  34 
N.  J.  L.  358;  Mack  v.  Patchin,  43  N.  Y.  167;  Williams  v.  Beekman,  3  Dev. 
(N.  Car.)  483;  Bowne  ®.  Wolcott,  1  N.  Dak.  497;  Wade  v.  Comstock,  11  Ohio 
St.  83;  Terry  v.  Drabenstadt,  68  Pa.  St.  400;  Ware  v.  Weathnall,  3  McCord 
(8.  Car.),  413;  McGuffey  ®.  Humes,  85  Tenn.  36;  Conrad  «.  Efflnger,  87  Va. 
59;  Doctor®.  Furch,  76  Wis.  161;  McLennan®.  Prentice,  85  Wis.  437;  Dag- 
gett ».  Reas,  79  Wis.  60. 

» Butler  ®.  Barnes,  61  Conn.  399;  Horsford  ®.  Wright,  Kirby  (Conn.),  9; 
Sterling  ®.  Peet,  14  Conn.  345;  Lamb  ®.  Danforth,  59  Me.  3,  333;  Bigelow  ®. 
Jones,  4  Mass.  512;  Smith  ®.  Strong,  14  Pick.  (Mass.)  128;  Downer  ®.  Smith, 
38  Vt.  464. 
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§  1462.  Measure  op  Damages  Against  Remote  Grantor. 
— According  to  the  general  rule  the  decisions  are  practically 
uniform  that,  regardless  of  the  value  of  the  land  at  the 
time  of  the  eviction,  the  recovery  is  measured  by  the  value 
of  the  land  at  the  time  of  the  conveyance,  which  value  is 
conclusively  fixed  by  the  price  paid  by  the  covenantee  or 
received  by  the  covenantor.  And  the  uniform  current  of 
authority  is  that  the  covenant  of  quiet  enjoyment  runs 
with  the  land,  and  passes  to  all  subsequent  owners  claim- 
ing in  the  chain  of  succession.  So  the  vendee,  by  operation 
of  law,  receives  not  only  the  land,  but  also  the  covenant  of 
the  first  grantor. 

But  the  question  whether  a  subsequent  grantee  may  re- 
cover from  the  remote  vendor  the  purchase-money  paid  by 
the  first  grantee,  or  is  hmited  to  the  amount  paid  by  him- 
self to  his  vendee,  is  not  answer  the  same  and  there  is  a 
confiict  of  decisions.  In  the  States  of  Maryland,  Minne 
sota,  North  Carolina,  and  Tennessee,  it  is  held  that  such 
subsequent  vendee  can  only  recover  what  he  has  paid  to  his 
own  grantor.' 

On  the  other  hand  it  is  held  in  Iowa,  Kentucky,  Missis- 
sippi, and  South  Carolina  that  a  remote  vendee  may  recover 
the  full  consideration  received  by  the  first  vendor."  And 
this  seems  to  be  the  better  rule.  Because  such  covenants 
run  with  the  land,  and  he  who  buys  the  land  buys  the  cove- 
nant; he  takes  the  land  with  all  the  advantages  the  cove- 
nant confers  on  his  assignor.  It  is  so  in  personal  contracts 
for  what  the  assignee  of  the  bond  gave  for  it  is  never  con- 
sidered. The  obligor  must  pay  the  assignee  the  whole 
amount.  The  vendor  by  his  covenant  binds  himself  to  re- 
turn the  purchase  price  he  receives  in  the  contingency  of  a 
failure  of  the  title  conveyed,  and  that  this  obUgation  is  as- 
signed, by  operation  of  law,  to  whoever  may  succeed  to  the 
title,  and  it  would,  therefore,  follow,  as  a  corollary,  that 

'  Crisfleld  v.  Storr,  36  Md.  139;  Moore  v.  Frankenfleld,  25  Minn.  540;  Will- 
iams V.  Beekman,  2  Dev.  (N.  Car.)  483;  Mette  v.  Dow,  9  Lea (Tenn.),  93;  Whitz- 
man  v.  Hirsh,  87  Tenn.  513. 

•Mischke  s.  Baughn,  53  Iowa,  528;  Dougherty  o.  Duvall,  9  B.  Mon 
(Ky.)  57;  Brooks  v.  Black,  68  Miss.  161;  Lawrence  v.  Robertson  10  S 
Car.  8. 
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the  recovery,  by  whomsoever  that  holds  the  land,  should 
fequal  the  obligation.' 

§  1463.  Eecovery  of  Interest.  —  The  interest  on  the 
purchase-price  is  recoverable  for  such  a  time  as  the  evicted 
vendee  has  been  liable  to  the  feal  owner  for  the  mesne 
profits."  But  interest  is  not  recoverable,  as  held  by  some 
courts,  if  a  judgment  for  the  mesne  profits  has  not  been 
recovered  of  the  covenantee.'  Therefore  the  rule  is  that 
the  recovery  of  interest  should  be  limited  within  the  bounds 
of  a  recovery  of  the  mesne  profits."  It  is  held  that  the 
profits  of  the  land  may  be  more  or  less  than  the  interest 
money,  and  the  real  owner  may  or  may  not  demand  the 
mesne  profits.  Therefore,  on  account  of  these  uncertain- 
ties, it  is  impossible  to  establish  a  rule  which  will  operate 
■with  perfect  equity  in  all  cases.  But  the  rule  which  is 
most  reasonable,  and  vphich  will  generally  work  the  least 
injustice,  is  founded  upon  the  presumption  that  the  profits 
and  interests  are  equal,  and  that  mesne  profits  will  be  re- 
covered by  the  owner. ' 

§  1464.  Cost  and  Attorney's  Fees.  —  Under  the  cove- 
nant of  vs^arranty  in  a  deed,  the  grantee  should  ordinarily 
recover  costs  reasonably  and  in  good  faith  incurred  in  the 
assertion  or  defense  of  the  title  warranted.'  But,  if  the 
suit  results  in  his  favor,  no  costs  are  allowed  him  as  the 
covenant  is  not  broken.' 

Reasonable  attorney's  fees  are  allowed  in  some  States' 

'Brooks  V.  Black,  68  Miss.  161. 

'Brooks  V.  Black,  68  Miss.  161. 

3  Collier  v.  Cowger,  53  Ark.  323;  Combs  v.  Tarlton,  3  Dana  (Ky.),  467.  See, 
also,  Downer  o.  Smith,  38  Vt.  464;  Foster  v.  Thompson,  41  N.  H.  373;  Staats 
».  Ten  Eyck,  3  Caines  (N.  Y.),  111. 

*  Partridge  v.  Hatch,  18  N.  H.  494;  Winslow  ®.  McCall,  33  Barb.  (N.  T.) 
241. 

5  Foster  v.  Thompson,  41  N.  H.  373.  See,  also,  Groesbeck  v.  Harris,  83 
Tex.  411;  Mann  v.  Mathews,  83  Tex.  98;  Hymes  v.  Estey,  133  N.  Y.  343. 

« Hutchins  v.  Prentice,  77  Mo.  50;  Walsh  «.  Dunn,  31  111.  App.  146;  Brooks 
V.  Black,  68  Miss.  161;  McAlester  v.  Landers,  70  Cal.  79;  MercantUe  Trust  Co. 
V.  Residence  Co.,  94  Ky.  371. 

'  Smith  ';.  Parsons,  33  W.  Va.  644. 

«Myers  v.  Brodbeck,  110  Pa.  St.  198;  Matheny  v.  Stewart,  108  Mo.  73; 
Conrad  v.  Effinger,  87  Va.  59. 
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and  rejected  in  others.'  But  there  is  no  reason  why  rea- 
sonable attorney's  fees  should  not  be  allowed  in  case  of 
breach,  as  the  covenantee  has  done  nothing  to  obligate 
him  to  pay  such  fees  when  he  is  defending  his  grantor's 
title. 

If  the  covenant  has  no  application  to  the  land  in  dispute 
the  grantee  cannot  recover  costs.'  And  when  he  has  a  right 
to  recover  costs,  it  is  incumbent  upon  him,  to  make  the  cove- 
nantor liable  for  costs  and  expense  in  his  effort  to  defend 
the  title,  to  show  that  timely  notice  has  been  given  to  the 
grantor  with  a  request  to  him  to  assume  the  defense  there- 
of.' The  covenantee  should,  in  every  instance,  as  soon  as 
the  adverse  title  is  hostilely  asserted,  give  notice  to  his 
covenantor  to  defend  the  title;  then  he  can  recover  his 
costs  for  defending,  provided  the  adverse  title  is  paramount 
and  he  is  evicted,  and  the  covenantor  refuses  to  defend. 

§  1465.  Nominal  Damages. — Where  personal  covenants 
are  connected  with  a  general  covenant  of  warranty,  and 
the  covenant  of  seisin  is  broken,  but  the  grantee  has  parted 
with  the  property,  and  has  never  been  disturbed  in  his 
ownership  nor  paid  anything  in  purchasing  in  the  para- 
mount title,  nor  become  liable  to  pay  anything,  he  can,  at 
most,  recover  only  nominal  damages  from  the  grantor  for 
the  breach  of  the  covenant  of  seisin.*  Only  nominal  dam- 
ages are  recoverable,  unless  the  grantee  has  been  evicted 
or  has  incurred  expense  in  purchasing  the  paramount 
title. 

The  grantee  may  recover  the  amount  fairly  and  justly 
paid  by  him  for  the  removal  of  the  incumbrances  not  ex- 

'  Brooks  ».  Black,  68  Miss.  161;  Ex  parte  Lynch,  25  S.  Car.  193. 

'  Butler  v.  Barnes,  61  Conn.  399. 

'Finton  v.  Egelston,  61  Hun  (N.  T.),  246. 

^Boon  v.  McHenry,  55  Iowa,  202;  Hammonslough  v.  Hackett,  48  Kans.  700; 
O'Meara  ».  McDaniel,  49  Kans.  685;  McLennan  v.  Prentice,  85  Wis.  427;  Mor- 
rison V.  Underwood,  20  N.  H.  369;  Colby  v.  Osgood,  29  Barb.  (N.  Y.)  339; 
M'Carty  v.  Leggett,  3  Hill  (N.  T.),  184;  Baxter  v.  Bradbury,  20  Me.  260;  Kim- 
ball 11.  Bryant,  25  Minn.  496;  Burke  «.  Beveridge,  15  Minn.  305;  Wilson  v. 
Forbes,  3  Dev.  (N.  Car.)  30;  Reese  ».  Smitb,  12  Mo.  344;  Garfield  v.  Williams, 
2  Vt.  327;  King  v.  Gilson,  33  111.  348;  Prescott  v.  Trueman,  4  Mass.  037; 
Brandt  v.  Foster,  5  Iowa,  387;  Scofflns  v.  GradstaflE,  13  Kans.  467;  College  v. 
Cheney,  1  Vt.  340. 
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ceeding  the  value  of  the  estate.'  If  such  an  incumbrance 
is  a  mortgage  or  lien  which  can  be  discharged  by  the  pay- 
ment of  money,  and  which  does  not  interfere  with  the 
enjoyment  of  the  property  by  the  grantee,  the  law  gives 
only  nominal  damages  if  nothing  has  been  done  to  remove 
the  incumbrance."  If  the  covenantee  has  paid  for  the 
incumbrance  at  any  time  before  the  trial,  he  may  recover 
what  he  has  fairly  and  reasonably  paid  for  that  purpose, 
not  exceeding  the  value  of  the  estate.'  Nominal  damages 
can  only  be  recovered  for  an  outstanding  inchoate  right  of 
dower,* 

•  Johnson  v.  Collins,  116  Mass.  392;  Smith  v.  Carney,  127  Mass.  179;  Harts- 
horn V.  Cleveland,  52  N.  J.  L.  473. 

'Prescott  «.  Trueman,  4  Mass.  627;  Clark  v.  Swift,  3  Met.  (Mass.)  890;  Har- 
low v.  Thomas,  15  Pick.  (Mass.)  66;  Tufts  v.  Adams,  8  Pick.  (Mass.)  547; 
Bradshaw  v.  Crosby,  151  Mass.  237:  Lane  c.  Rlcliardson,  104  N.  Car.  642; 
Richard  v.  Bent,  59  111.  38;  Reed  d.  Pierce,  36  Me.  455;  Eaton  v.  Lyman,  80 
Wis.  41;  Foote  v.  Burnet,  10  Ohio,  317. 

'Leffingwell  v.  Elliot,  10  Pick.  (Mass.)  204;  Johnson  v.  Collins,  116  Mass. 
392;  Smith  v.  Carney,  127  Mass.  179. 

*Blevins  v.  Smith,  104  Mo.  583. 
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title  by  will. 

Article  1. 

History  and  Definition. 

§  1466.  Historical  Outline.  §  1470.  Codicil. 

§1467.  English  Development.  §1471.  Devise  and  Bequest — Defini 

§  1468.  Definition.  tion. 

§  1469.  Kinds  of  Wills. 

§  1466.  Historical  Outline. — The  right  of  testamentary 
disposition  of  property  is  coeval  with  civilization.  The  re- 
quirements of  civilization  demand  that  every  man  shall 
have  a  free  disposition  of  his  property  dependent  upon 
municipal  law. 

The  right  to  dispose  of  property  by  will  was  recognized 
and  practiced  among  the  early  Hebrews.' 

The  right  of  testamentary  disposition  of  property  was 
introduced  into  Athens  by  the  laws  of  Solon.'  In  some 
countries  the  right  of  disposing  of  property  by  will,  did 
not  exist  in  the  primitive  stages  of  their  growth;  this  is 
seen  by  the  ancient  history  of  the  Germans,  by  the  Spar- 
tan laws  of  Lycurgus,  and  before  the  time  of  Solon.'  But 
traces  of  testamentary  disposition  of  property  are  found 
among  the  Germans,  and  other  Continental  nations  of 
Europe,  at  a  very  early  day,  and  among  the  very  earliest 
vestiges  of  judicial  history  in  the  island  of  Great  Britain.* 

It  seems  to  be  the  better  opinion,  that  lands  were  devis- 
able, to  a  quahfied  extent,  with  the  Anglo-Saxons;  but 
after  the  Norman  Conquest  lands  could  not  be  devised  in 
consequence  of  the  feudal  doctrine  of  non-alienation  with- 
out the  consent  of  the  lord. 

'Gen.  ch.  XL VIII.;  Gen.  ch.  XV.;  Gal.  ch.  XV.,  15. 

'4  Kent's  Com.  503. 

H  Kent's  Com.  503. 

*%  Bl.  Com.  491;  1  Redfleld  on  Wills,  3. 

(1509) 
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§  1467.  English  Development. — There  were  exceptions 
to  the  feudal  restraint  on  wills  existing  as  to  burgage 
tenures  and  gravelkind  lands.'  But  by  the  adoption  of  the 
doctrine  of  uses  means  were  found  to  devise  property;  for 
the  devise  of  the  use  was  not  considered  a  devise  of  the 
land.  This  was  the  mode;  a  feoffment  was  made  to  the 
use  of  the  feoffor's  last  will,  and  the  feoffor  being  consid- 
ered as  seised  of  the  use,  not  of  the  land,  could  devise  it.' 

The  statute  of  uses,'  like  the  introduction  of  feuds,  again 
destroyed  the  right  to  devise.  But  this  restriction  was  re- 
moved by  the  statute  of  wills.* 

But  a  power  of  appointment  was  not  affected  by  the 
statute  of  wills.  The  use  created  by  the  exercise  of  the 
power  is  contingent  until  the  exercise  of  the  power,  so  the 
statute  could  not  destroy  the  power  to  make  a  devise. 
Until  the  statute  of  wills  the  wife  and  children  were  each 
entitled  to  claim  of  the  executor  their  reasonable  portion 
of  the  testator's  goods,  that  is,  each  one- third  part.  So 
that  if  one  had  both  a  wife  and  children,  he  could  only 
dispose  of  one-third  of  his  personal  estate,  and  if  he  had 
either  a  wife  or  child,  but  not  both,  he  could  dispose  of 
one-half.* 

All  restrictions  are  now  removed  from  the  disposition  of 
property  by  will,  in  England,  whether  real  or  personal  by 
statutory  enactment. ' 

The  English  law  of  devise  came  to  the  United  States  and 
was  incorporated  into  the  colonial  jurisprudence.  Lands 
may  be  devised  by  will  in  aU  the  United  States;  and  the 
statute  regulations  on  this  subject  are  substantially  the 
same  as  those  of  32  Henry  VIII.  and  29  Charles  II.,  c.  3.' 

In  Louisiana  donations  inter  vivos,  or  mortis  causa,  can- 
not exceed  two-thirds  of  the  property  of  the  disposer,  if  he 
leaves  at  his  death  a  legitimate  child;  one-half,  if  he  leaves 
two  children,  and  one-half,  if  he  leaves  three,  or  a  greater 

'  Launder  v.  Brooks,  Cro.  Car.  561. 

'  4  Kent's  Com.  504. 

'27Henry  VIIL,  c.  10. 

<  33  &  34  Henry  VIII. 

» 3  Bl.  Com.  493. 

« 1  Vict.  c.  26. 

'4  Kent's  Com.  505. 
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number.  The  father,  mother,  and  descendants  of  the 
deceased  are  called  forced  heirs,  because  they  cannot  be 
deprived  of  a  certain  portion  of  the  estate  of  their  decedents 
or  ascendants.  The  portion  of  the  estate  of  which  they 
cannot  thus  be  deprived  is  called  their  legitime,  and  that 
portion  of  which  the  testator  may  dispose  is  called  the  dis- 
posable portion. 

§  1468.  Definition. — A  will  is  the  legal  declaration  of  a 
man's  intentions  for  the  disposition  of  his  property,  to  be 
performed  after  his  death.  Wills  are  technically  divided 
into  devises  and  testaments.  A  devise  is  applied  to  the  dis- 
posal of  real  estate;  a  testament  to  the  disposal  of  personal 
estate;  but  in  popular  language,  a  testamentary  disposition 
of  either  real  or  personal  property,  or  of  both,  is  called  a  last 
will  and  testament.'  It  is  a  conveyance  by  which  the  tes- 
tator disposes  of  his  property  after  his  death."  The  term 
will,  as  an  expression  of  the  final  disposition  of  one's  prop- 
erty, is  confined  to  English  law  and  those  countries  which 
derive  their  jurisprudence  from  that  source.  The  term 
testatmentum,  or  testament,  is  exclusively  used  in  the  Koman 
civil  law  and  by  the  continental  writers  upon  that  subject. 
A  will  is  the  testimony  upon  the  subject  of  the  disposition 
of  the  testator's  property  after  his  death,  and  is  the  expres- 
sion of  his  mind  and  will  in  relation  to  it. 

§  1469.  Kinds  of  Wills. — Wills  are  unwritten  and  writ- 
ten. Unwritten  are  called  nuncupative,  the  name  being 
derived  from  nuncupare,  to  name,  declare,  or  make  a 
solemn  declaration;  because  this  class  of  wills  were  re- 
quired to  be  made  in  solemn  form  before  witnesses,  and 
by  the  appointment  or  naming  of  an  executor. 

Nuncupative  wills  were  liable  to  much  temptation  to 
fraud  and  perjury.  So  an  English  statute'  laid  them 
under  several  restrictions.  And  another  statute'  rendered 
them  altogether  invalid  except  as  to  "  any  soldier  in  actual 

■2  Bl.  Com.  499,  500;  i  Kent's  Com.  501. 

'Coffmanc.  CofEmau,  85  Va.  459;  Turners.  Scott,  51  Pa.  St.  136;  Frede- 
rick's Appeal,  52  Pa.  St.  338;  Carr  c.  Efflnger,  78  Va.  197. 
'26  Charles  II.  c.  3,  sects.  19-23;  4  Anne,  c.  16,  sect.  14. 
<1  Vict   c,  36,  sect.  9. 
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military  service,   or  any  mariner  or  seaman,  being  at 
sea." ' 

The  statutes  of  many  of  the  American  States,  restrict 
the  making  of  nuncupative  wills  to  soldiers  in  actual  mili- 
tary service,  and  mariners  at  sea,  who  are  allowed  to  dis- 
pose of  personal  estate,  including  wages  due  them.  But 
in  most  of  the  States,  lands  cannot  be  disposed  of  by  nun- 
cupative will." 

A  holograph  is  a  will  written  whoUy  by  the  testator, 
and  signed  and  dated  by  him. 

In  Louisiana  there  are  four  different  forms  of  wills:  1. 
Nuncupative  by  public  act;  2.  Nuncupative  by  private  act; 
3.  Mystic  or  sealed;  4.  Olographic. 

§  1470.  Codicil. — A  codicil  is  a  supplement  to  a  will,  or 
an  addition  made  by  the  testator,  and  annexed  thereto,  and 
to  be  taken  as  a  part  thereof,  being  for  its  explanation,  or 
alteration,  or  to  make  some  additions  to,  or  subtraction 
from,  the  former  disposition  of  the  testator. ' 

The  term  itself  is  derived  from  codicillus,  which  is  di- 
minutive of  codex,  a  testament.'  It  must  be  executed  with 
the  same  solemnity  as  the  will. 

In  the  Eoman  civil  law,  codicil  was  defined  as  an  act 
which  contains  dispositions  of  property  in  prospect  of  death, 
without  any  institution  of  an  heir  or  executor.'  So  the 
early  English  writers  define  the  term  much  in  the  same 
way."  But  the  present  English  and  American  definition 
of  the  term  is  that  first  given;  that  is,  a  codicil  is  an  ad- 
dition or  supplement  to  a  will,  and  must  be  executed  with 
the  same  solemnity.'  However  numerous  codicils  may  be, 
they  are  to  be  regarded  as  parts  of  the  will,  and  altogether 
with  the  will,  are  to  be  construed  as  one  instrument.'   A 

'  Cole  V.  Mordaunt,  4  Ves.  196n, 
» 1  Redfleld  on  Wills,  301. 

»3  Bl.Com.  500;  4  Kent's  Com.  531;  Willard  on  Executors  and  Surrogates, 
58. 
*  1  Redfleld  on  Wills,  6. 

'  2  Strahan's  Domat,  485,  pt.  3,  book  4,  sect.  1,  art.  1. 
•Swinborne,  pt.  1,  sect.  5,  pi.  8. 

'  Williams  on  Exec.  8;  Brant  v.  Wilson,  8  Cow.  (N.  Y.)  56. 
»  Crosbie  v.  Macdoual,  4  Ves.  610;   Delafleld  v.  Parish,  35  N.  Y.  9. 
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codicil  in  order  to  be  valid  must  be  signed  and  attested  the 
same  as  the  will;  in  fact  it  is  a  supplementary  will. ' 

§  1471.  Devise  anjj  Bequest — Definition. — Devise  is  ap- 
phed  more  exclusively  to  a  testamentary  disposition  of 
lands,  and  in  the  English  courts  has  been  regarded  more  in 
the  nature  of  a  conveyance,  or  appointment  of  particular 
lands  to  a  particular  devisee,  than  in  that  of  a  testament." 

The  term  bequest  is  applied  indiscriminately  to  legacies 
and  devises,  and  embraces  both  real  and  personal  estate, 
and  is  therefore  the  more  convenient  term  for  general  use. 
Many  writers  use  the  term  devise  in  a  sense  quite  synony- 
mous with  bequest,  especially  in  cases  connected  with 
charitable  trusts;  but  such  use  of  the  term  is  not  precisely 
accurate.'  "Bequeath"  has  been  used  as  synonymous 
with  "devise."  *  And  the  words  "devise,"  "legacy,"  and 
"bequest"  may  be  applied  indifferently  to  real  and  personal 
estate,  if  such  appear  by  the  context  of  the  will,  to  have 
been  the  testator's  intention." 


Article  2. 
Testamentary   Capacity. 

§  1473.  What  Is.  §  1474.  lucapacity  and  other  Disabil- 

§  1473.  Persons  Under  Disability.  ities. 

§  1475.  Insanity. 

§  1472.  What  is. — Any  person  capable  of  recollecting  of 
what  his  property  consists,  and  who  by  ties  of  blood  or 
friendship  has  claims  upon  his  bounty  and  whose  mind  is 
sufficiently  sound  to  enable  him  to  know  and  to  under- 
stand what  disposition  he  wants  made  of  his  property  after 
his  death,  is  competent  to  make  a  valid  will,'  provided  he 

■'  Brant  v.  Wilson,  8  Cow.  (N.  Y.)  56;  Garcia  v.  Barela  (New  Mex.),  23  Pac. 
Rep.  766. 
« 1  Redfield  on  Wills,  6;  1  Williams  on  Executors,  6. 
» 1  Redfield  on  Wills,  6. 

<Dow  v.  Dow,  36  Me.  211;  Shumate  n.  Bailey,  110  Mo.  41. 
•Laddj).  Harvey,  31  N.  H.  514. 
♦Stevens  v.  Vancleve,  4  Wash.  0.  C.  363,  269;    Bennett  v.  Bennett,  50  N.  J. 
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has  the  ability  to  reach  a  rational  conclusion  however  er- 
roneous.' 

If  the  testator  has  sufficient  mental  capacity  and  a  free 
agency,  he  has  a  right  to  dispose  of  his  property,  though 
he  makes  an  unreasonable,  unjust  and  injudicious  will.' 

The  testamentary  capacity  does  not  necessarily  imply  a 
mind  whoUj"  unimpaired.  If  the  testator  recollects  the 
property  he  or  she  is  about  to  dispose  of,  the  persons  to 
whom  there  is  a  wish  to  bequeath  it,  the  manner  he  or  she 
desires  to  dispose  of  it,  and  understands  the  business  en- 
gaged in,  this  is  testamentary  capacity.  The  disposing 
mind  and  memory  which  the  law  declares  arc  a  test  of 
testamentary  capacity,  are  all  embraced  in  the  one  power 
to  collect  and  retain  the  elements  of  business  to  be  per- 
formed for  a  sufficient  length  of  time  to  perceive  and  com- 
prehend their  relation  to  each  other.' 

The  real  question  submitted  to  a  jury  on  the  contest  of 
the  vaHdity  of  a  will  is  not  whether  the  party  had  sufficient 
mental  capacity  to  comprehend,  and  transact  ordinary 
business,  but  did  he,  at  the  time  of  the  execution  of  the 
instrument  purporting  to  be  his  will,  have  such  mind  and 
memory  as  enabled  him  to  understand  the  particular  busi- 
ness in  which  he  was  engaged.' 

§  1473.  Persons  Undee  Disability.  —  Infants,  femes 
covert,  and  insane  persons  are  incapable  of  making  a  will 

Eq.  439;  Maddox  v.  Maddox,  114  Mo.  35;  Brinkman  v.  Rueggesick,  71  Mo. 
556;  Couch  «.  Gentry,  113  Mo.  348. 

1  Smith  «.  Smith,  48  N.  J.  Eq.  566. 

«Boylan  «.  Meeker,  15  N.  J.  Eq.  310;  Mackall  v.  Mackall,  135  U.  S.  171. 

3  Bates  V.  Bates,  27  Iowa,  110;  Bulger  v.  Ross,  98  Ala.  367;  O'Donnell  v. 
Rodiger,  76  Ala.  333;  Hampton  v.  Westcott,  49  N.  J.  Eq.  533;  Martin  ©. 
Thayer,  87  "W.  Va.  38;  Norton  v.  Paxton,  110  Mo.  456;  Greene  «.  Greene,  145 
HI.  364;  Campbell  «.  Campbell,  130  111.  481;  Myatt  v.  Walker,  44  111.  485;  In 
re  Blair,  16  Daly  (N.  Y.),  540;  Potter  «.  Jones,  20  Oreg.  339;  Shaver  v. 
McCarthy,  110  Pa.  St.  839;  Brown®.  Mitchell,  75  Tex.  9;  Prather  v.  McClel. 
land,  76  Tex.  574;  Thompson  v.  Ish,  99  Mo.  160;  Bush  v.  Lisle,  89  Ky.  393; 
Kerr  ■».  Lunsford,  81  W.  Va.  6")9;  Spratt  v.  Spratt,  76  Mich.  384;  Reichenbach 
V.  Ruddach,  137  Pa.  St.  564;  McCoon  v.  Allen,  45  N.  J.  Eq.  708;  Woerner's 
Admin.  43;  Jarman  on  Wills  (5  Am.  ed.),  28;  1  Redfield  on  Wills,  123;  Nice- 
wander  ».  Nicewander,  151  111.  146;  Craige  v.  Southard,  148  111.  37;  Burney 
V.  Torrey  (Ala.),  14  South.  Rep.  685. 

*  Sinnet  v.  Bowman,  151  111.  156,  overruling  Keithley  v.  StaflEord,  136  HI.  507. 
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under  the  statute  of  wills.  In  the  United  States  the  gen- 
eral rule  is  that  infants  and  insane  persons  cannot  devise 
real  estate.  No  one  but  parties  of  the  age  of  twenty-one 
years  and  over  could  devise  property. 

But  this  matter  is  regulated  by  statute;  in  some  of 
the  States  females  can  devise  real  estate  at  the  age  of 
eighteen  years.  In  California,  Connecticut,  Idaho,  Mon- 
tana, Nevada,  North  Dakota,  South  Dakota,  Utah  all 
persons  of  eighteen  years,  of  testamentary  capacity,  may 
devise  their  realty.  Females  at  the  age  of  eighteen  may 
devise  their  property  in  California,  Colorado,  Connecticut^ 
District  of  Columbia,  Idaho,  Illinois,  Iowa,  Kansas,  Mary- 
land, Minnesota,  Missouri,  Montana,  Nebraska,  Nevada, 
North  Dakota,  Oklahoma  Territory,  Oregon,  South  Dakota, 
Utah,  Vermont  and  Washington.  In  Texas  and  Wisconsin 
a  feme  sole  becomes  of  age  at  twenty -one;  a  feme  covert  at 
eighteen. 

In  the  United  States  the  general  rule  is  that  a  married 
woman  may  dispose  of  her  property  the  same  as  her  hus- 
band. Under  the  statute  of  wills  her  property  could  be 
settled  to  her  use  and  to  the  use  of  her  appointee  by  will. 
In  England  and  in  the  early  history  of  the  United  States 
she  could  make  a  will  of  her  equitable  estate  if  the  power 
was  expressly  reserved  to  her,  and  in  some  of  the  States 
and  in  England,  she  possessed  this  power  as  a  natural  inci- 
dent to  her  separate  estate. 

By  the  English  common  law  aliens  are  incompetent  to 
devise  real  estate,'  and  this  rule  is  extended  to  chattels  real. 
This  rule  was  adopted  by  most  of  the  American  States, 
though  it  has  been  modified.  In  this  country  an  alien  may 
take  land  by  purchase  or  devise,  and  hold  the  same  in  fee, 
or  any  lesser  estate  against  all  the  world  except  the  State, 
and  against  the  State  until  oiEce  found,  or  some  equivalent 
act  by  the  legislature.'  It  is  held  in  some  of  the  States, 
that  the  estate  of  a  deceased  alien  in  land  will  escheat  to 
the  State  without  office  found,  since  it  cannot  pass  to  the 

'Co.  Litt.  2b. 

»Doe  V.  Robertson,  11  Wheat.  (U.  S.)  332;  Craig  v.  Leslie,  3  Wheat.  (U.  8.) 
563;  Fairfax  v.  Hunter,  7  Cranch  (U.  S.),  603. 
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heir,  as  an  alien  can  only  take  land  by  purchase  and  not  by 
act  of  law.' 

In  some  of  the  States,  statutes  have  been  enacted  allow- 
ing aliens  to  hold  land  without  restrictions;  while  in  others, 
residence,  or  the  oath  of  allegiance  is  required.  At  the 
present  time  most  of  the  States  have  laws  which  permit 
resident  ahens  to  own,  devise,  transmit,  inherit,  or  in  any 
way  acquire  or  dispose  of  lands  or  other  property;  some 
requiring  a  declaration  of  intention  to  become  a  citizen  of 
the  United  States.  Illinois  and  Iowa  have  enacted  strin- 
gent laws  against  aliens  holding  real  property,  but  these 
laws  are  only  valid  so  far  as  they  do  not  conflict  with  treaty 
stipulations  of  the  United  States  with  foreign  countries. 
These  laws  were  passed  to  prevent  non-resident  aliens  from 
forcing  a  system  of  serfdom  upon  their  tenants  in  these 
two  States. 

§  1474.  Incapacity  AND  Other  Disabilities. — Lord  Coke' 
classified  persons  of  incapacity  as  follows:  1,  An  idiot  or 
fool  natural;  2.  He  who  was  of  good  perfect  memory,  and 
by  visitation  of  God  has  lost  the  same;  3.  Lunatics  who 
sometimes  are  of  good  and  perfect  memory,  and  some 
other  times  non  compos  mentis;  4.  He  that  is  so  by  his  own 
act,  as  a  drunkard. 

Of  course  the  first  class  has  no  testamentary  capacity. 
The  most  common  characteristics  of  this  class,  whether  the 
malady  is  congenital  or  accidental,  are  entire  incapacity 
for  business,  and  absolute  permanency  in  condition.  But 
it  is  not  intended  to  enter  into  a  detailed  discussion  of  this 
subject  as  it  has  no  place  in  a  treatise  like  this,  so  a  general 
statement  will  suffice. 

Extreme  old  age  raises  some  doubt  of  capacity,  but  only 
so  far  as  to  excite  the  vigilance  of  the  court.'  It  has  been 
held  that  a  party  eighty-six  years  old,  and  afflicted  with 
disease,  was  competent  to  devise  his  property.*  The  fact 
that  the  testator  was  of  advanced  age  somewhat  enfeebled 

'Eubeck  v.  Gardner,  7  Watts  (Pa.),  455.    Compare  Mooero  ».  White,  6 
Johns.  Ch.  (N.  Y.)  360. 
2  Beverley's  Case,  4  Co.  123. 
>  (^lllns  V.  Townley,  31  N.  J.  Eq.  353. 
•♦  Watson  V.  Watson,  2  B.  Mon.  (Ky.)  74. 
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in  body  and  mind,  and  that  he  gave  his  property  to  strang- 
ers instead  of  to  his  collateral  relatives  from  motives  of  grati- 
tude or  personal  attachment,  does  not  show  that  he  was 
wanting  in  intelligence  sufiicient  to  comprehend  the  con- 
dition of  his  property  and  the  scope  and  effect  of  the 
testamentary  provisions.'  For  a  person  of  very  moderate 
capacity,  under  favorable  circumstances  may  make  a  valid 
will,  it  appearing  that  he  can  -comprehend  his  property, 
the  natural  objects  of  his  bounty,  and  disposition  he  has 
determined  to  make  of  his  property;'  and  this  is  the  rule 
although  the  testator  is  almost  blind.'  Extreme  old  age 
does  not  of  itself  disqualify  a  person  from  making  a  will. 
He  may  freely  make  his  testament  however  old  he  may  be, 
since  it  is  not  the  integrity  of  the  body  but  of  the  mind 
that  is  required  in  testaments.  Neither  age  nor  uickness, 
nor  extreme  distress  or  debility  of  body  will  affect  such 
capacity  if  sufficient  intelligence  remains.' 

§  1475.  Insanity. — One  of  the  most  unequivocal  evidences 
of  insanity,  in  many  persons,  is  entire  surrender  of  the 
will,  and  the  appai-ent  submission  to  chance  direction,  or 
the  caprice  of  others,  or  often  to  imaginary  whisperings, 
which  they  seem  to  regard  as  the  voice  of  supernatural 
wisdom  and  power. ' 

The  finding  that  the  testator  was  insane,  at  any  time 
prior  to  the  making  of  the  will,  does  not  support  the  pre- 
sumption that  the  insanity  continued  to  the  making  of  the 
will,  unless  it  is  also  found  that  the  insanity  is  habitual 
and  fixed."  That  insanity  once  existed,  is  not  presumption 
of  law,  but  an  inference  of  fact  varying  with  the  circum- 
stances of  each  case.'    And  inebriety,  although  long  con- 

■In  re  Snelling's  Will,  136  N.  Y.  515;  Bain  v.  Cllne,  24  Oreg.  175;  Howell 
V.  Taylor,  50  K.  J.  Eq.  428. 

'  Howell  V.  Taylor,  50  N.  J.  Eq.  428. 

'  Waddington  v.  Buzby,  45  N.  J.  Eq.  173.  See,  also,  In  re  Pow's  Estate, 
147  Pa.  St.  264;  In  re  Tallman's  Will,  148  Pa.  St.  286;  Rothrock  v.  Rothrock, 
22  Oreg.  551. 

< Pooler  V.  Cristman,  145  111.  405;  Van  Alst  v.  Hunter,  5  Johns.  Ch.  (N.  Y.) 
148;  Bird  v  Bird,  2  Hagg.  142. 

'  1  Redfleld  on  Wills,  72. 

'Johnson  v.  Armstrong,  97  Ala.  731. 

'Manley  v.  Staples,  65  Vt.  370. 
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tinued  and  resulting  occasionally  in  temporay  insanity, 
does  not  require  proof  of  lucid  intervals  to  give  validity 
to  the  acts  of  a  drunkard,  as  is  required  where  insanity 
is  proved  ;  consequently,  when  habitual  intoxication  is 
shown,  there  will  be  no  presumption  that  there  was  inca- 
pacity by  drunkenness  at  the  time  the  will  was  made. 
Such  condition  must  be  affirmatively  found,  or  the  pre- 
sumption of  capacity  will  prevail.'  And  the  fact  that  one 
is  a  spiritualist  is  not  proof  of  insanity." 

There  is  a  presumption  of  sanity  and  capacity  of  a  testa- 
tor, and  the  burden  of  proof  is  with  those  who  contest 
the  will.' 


Article  3. 
Requisites  and  Validity. 

%  1476.  What  Constitutes.  §  1487.  Alteration  and  Erasures. 

§  1477.  Sufficient  Signing.  g  1488.  Mistakes. 

§  1478.  What    Signing    will    Answer  §  1489.  Equitable    Doctrine  of    Con- 

the  Requirements.  version  —  Vested     Interest 

§  1479.  Signing  by  Mark.  Under  a  Will. 

I  1480.  Knowledge  of  Contents.  §  1490.  Joint  Wills. 

§  1481,  Publication  of  Will.  §  1491.  "Validity  of  Holographs. 

§1482.  Attestation  by  Witnesses.  §1492.  Validityof  Nuncupative  Will. 

§  1483.  In  Presence  of  the  Testator —  §  1493.  Essential  of  Statutory  Requi- 

What  is.  sites. 

§  1484.  Competency  of  Witnesses.  §  1494.  Witnesses     to     Nuncupative 
1 1485.  What  Law  Governs  as  to  the  Wills. 

Execution  of  Wills.  §  1495.  Number  of  Witnesses  Required 
§  1486.  Law  that  Governs  as  to  Place.  by  Different  States. 

§  1476.  What  Constitutes. — The  requisites  of  a  will  are: 
1.    A  sufficient  writing;  2.  Proper  execution;   3.  Subject- 

>  Lee's  Case,  46  N.  J.  Eq.  193;  Gardner  v.  Gardner,  22  Wend.  (N.  T.)  526. 

=  In  re  Spencer,  96  Cal.  448.  Compare  Lyon  v.  Home,  L.  R.  6  Eq.  655;  Rob- 
inson v.  Adams,  62  Me.  869. 

3  Prentis  ■».  Bates,  98  Mich.  234;  McCullouch  v.  Campbell,  49  Ark.  367; 
Saxon  ».  Whitaker,  30  Ala.  287;  Perkins  v.  Perkins,  39  N.  H.  163;  Bush  ». 
Megee,  36  Ind.  69:  Chandler  v.  Barrett,  21  La.  Ann.  58;  MuUins  «.  Cottrell,  41 
Miss.  816;  Fee  v.  Taylor,  88  Ky.  259;  Harris  ®.  Hays,  53  Mo.  96;  Taylor  «. 
Creswell,  45  Md.  430;  Trumbull  «.  Gibbons,  22  N.  J.  L.  155;  Blake  «.  Rourke, 
74  Iowa,  519;  Giubbs  ».  McDonald,  91  Pa.  St.  286;  Carpenter  v.  Calvert,  83 
111.  62;  Wilbur  v.  Wilbur,  129  111.  392:  Allen  v.  Griffin,  69  Wis.  537;  Barnes 
V.  Barnes,  66  Me.  800;  Graybeal  «.  Gardner,  146  111.  837;  Norton  «.  Paxton, 
110  Mo.  456;  Harrison  v.  Bishop,  131  Ind.  161. 
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matter;  4.  A  competent  testator;  5.  A  competent  devisee. 
Under  the  statute  of  32  Henry  VIII.  the  owner  of  land  was 
given  the  power  to  devise  his  property  by  a  will  and  testa- 
ment in  writing. 

The  law  requires  no  form,  though  it  does  require  form- 
ality in  execution.  An  instrument  duly  executed  in  any 
form  to  go  into  effect  after  death  of  the  testator  is  testa- 
mentary in  character  and  is  a  will. '  If  it  is  the  intent  that 
such  instrument  shall  not  opex'ate  until  death  of  the  tes- 
tator, that  impresses  the  acts  as  testamentary."  It  is  suffi- 
cient that  the  instrument,  though  irregular  in  form  or  in- 
artificial, in  expression,  discloses  the  intention  respecting 
the  posthumous  disposition  of  the  maker's  property;  if 
this  appears  to  be  the  nature  of  its  contents,  any  contrary 
title  or  name  he  may  give  the  paper  will  be  disregarded; 
and,  therefore,  if  duly  executed,  deeds-poll,  deeds  of  gift, 
bonds,  letters,  and  other  instruments,  even  agreements  be- 
tween the  parties  have  often  been  held  testamentary."  If 
written  in  a  language  unknown  to  the  testator,  the  contents 
being  fully  known  to  him,  it  will  be  sufficient  as  a  will.* 

If  it  be  testamentary  in  its  character,  though  in  the 
form  of  a  deed,  it  will  be  sufficient  as  a  will  when  properly 
executed  as  such,'  provided  it  is  shown  to  be  executed 
animo  testandi.'     Printing,  engraving,  and  lithographing 

'  Roberts  v.  Coleman,  37  W.  Va.  143;  Rigley  s.  Souvey,  45  Mich.  370;  Mor- 
rell  v.  Dickey,  1  Johns.  Ch.  (N.  Y.)  153;  Bayley  v.  Bailey,  5  Cush.  (Mass.)  245; 
Gage  V.  Gage,  12  N.  H.  371;  Frew  v.  Clarke.  80  Pa.  St.  170;  Lautenshlager  v. 
Lautenshlager,  80  Mich.  285.  See,  also,  McKinnon  v.  McKinnon,  4n  Fed.  Rep. 
718;  Kirkpatrick  v.  Kirkpatrick,  6  Houst.  (Del.)  569;  Hunt  ■».  Evans,  134  111. 
496;  Barney  v.  Hays,  11  Mont.  571;  Knox's  Estate,  131  Pa.  St.  220;  Hinkle  v. 
Landis,  131  Pa.  St.  573. 

'  Pollock  «.  Glassell,  2  Gratt.  (Va.)  457;  McClanahan  «.  McClanahan,  36 
W.  Va.  34;  Roberts  v.  Coleman,  37  W.  Va.  143. 

'IJarm.  on  Wills,  18;  1  Lom.  on  Ex.33;  Succession  of  Morvant,  45  La. 
Ann.  207;  Robinson  v.  Brewster,  140  111.  649;  Crocker  v.  Smith,  94  Ala.  295; 
Sharp  t.  Hall,  86  Ala.  110;  Trawickt).  Davis,  85  Ala.  342;  Scott's  Appeal,  147 
Pa.  St.  89. 

'Walter's  Will,  64  Wis.  487. 

'Hall  B.  Bragg,  28  Ga.  330;  Wall  v.  Wall,  30  Miss.  91;  Millican  v.  Millican, 
24  Tex.  426;  Stewart  v.  Stewart,  5  Conn.  317;  Turner  v.  Scott.  51  Pa.  St.  126; 
Manly  8,  Lakin,  1  Hagg.  130. 

•Frew  «.  Clarke,  80  Pa.  St.  170;  Phipps  v.  Hope,  16  Ohio  St.  580;  Collins  v. 
Townley,  21  N.  J.  Eq.  353 
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are  sufficient  writing, '  or  lead  pencil  writing,'  or  type-writ- 
ing. But  a  will  written  upon  a  slate  cannot  be  admitted 
to  probate.'  But  whatever  the  name  of  the  instrument, 
to  be  good,  done  animo  testandi,  it  must  be  executed  accord- 
ing to  the  statutory  provisions.' 

With  respect  to  a  written  will  of  personalty,  the  ecclesi- 
astical courts  held  that  writings  which  were  already  shown 
to  be  intended  by  the  decedent  to  express  his  testamentary 
intentions  at  the  time  of  his  death,  should  be  adnjitted  to 
probate  as  a  good  disposition  of  personalty  when  disen- 
tangled from  dispositions  of  real  estate,  whether  they  were 
written  by  the  hand  of  the  testator  or  not,  or  signed  or 
attested  or  not.'  If  the  paper  contained  the  disposition  of 
the  property  to  be  made  after  death,  it  was  admitted  to 
probate  even  though  it  were  meant  to  operate  as  a  settle- 
ment or  a  deed  of  gift  or  bond,  and  not  as  a  will.' 

Also  instructions  for  a  will,  written  during  the  lifetime 
of  the  testator,  might  take  effect  as  a  will  of  the  testator, 
if  he  was  prevented  by  death  from  executing  a  formal  will.' 

But  these  decisions  were  made  before  the  English 
statute,'  which  provides  that  no  will  shall  be  vahd  unless 
it  shall  be  in  writing  and  executed  in  a  manner  therein 
prescribed;  and  subsequent  to  the  statute  of  frauds." 

In  the  ecclesiastical  courts  the  addition  of  an  attestation 
clause  to  such  an  unsigned  and  unattested  document  was 
presumptive  evidence  that  the  testator  did  not  mean  the 

'  3  Bl.  Com.  376;  Temple  v.  Mead,  4  Vt.  535;  Henshaw  ».  Foster,  9  Pick. 
(Mass.)  313. 

'Myers  v.  Vanderbilt,  84  Pa.  St.  510:  Knox's  Appeal,  131  Pa.  St.  230;  Phil- 
brick  'B.  Spangler,  15  La.  Ann.  46. 

'  Reed  v.  Woodward,  33  Leg.  Int.  337. 

<  Remington  v.  Savings  Bank,  76  Md.  546;  Western  Maryland  College  v. 
McKinstry,  75  Md.  188;  Farley  v.  Farley,  50  N.  J.  Eq.  434. 

»Fulleck  V.  Allinson,  3  Hagg.  537;  Wood  v.  Medley,  1  Hagg.  661;  Rymes  v. 
Clarkson,  1  Phillim.  32;  Bone  v.  Spear,  1  Phillim.  545;  Read  r>.  Phillips,  3 
Phillim.  122;  Constable  v.  Steibel,  1  Hagg.  56;  McClea  «.  Ewing,  1  Hagg.  317. 

« Masterman  b.  Mabcrly,  3  Hagg.  235. 

'Goodman  v.  Goodman,  2  Lee,  109;  Robinson  v.  Chamberlayne,  3  Lee,  139; 
Browns.  Hallett,  3  Lee,  418;  Green  «.  Skipworth,  1  Phillim.  53;  Huntington  o. 
Huntington,  3  Phillim.  213;  Sikes  s.  Smith,  3  Phillim.  351;  Musto*.  Sutcliffe,  3 
Phillim.  104;  Lewis  v.  Lewis,  3  Phillim.  108;  Nathan  «.  Manning,  3  Add.  490. 

8 1  Vict.  ch.  36. 

'39  Car.  IL  c.  3. 
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paper  to  be  a  finality  until  something  more  was  done,  and 
probate  was  denied  unless  that  presumption  was  rebutted. 
It  was  usually  rebutted  by  showing  that  the  indicated  exe- 
cution was  not  intended,  or  was  not  had  by  reason  of  the 
intervention  of  some  preventive  cause,  such  as  the  sudden 
death  of  the  testatoi',  which  was  considered  an  act  of  God. 
So  wills  of  personalty  in  writing,  unsigned  and  unattested, 
were  admissible  to  probate  before  the  English  act'  which 
changed  the  law,  so  that  now  in  England  and  in  most  of 
the  American  States,  all  wills,  save  nuncupative  executed 
according  to  special  formalities,  must  be  signed  and  at- 
tested in  writing. 

§  1477.  Sufficient  Signing.— The  statute  of  frauds'  re- 
quires that  all  devises  and  bequests  of  any  lauds  or  tene- 
ments, shall  be  in  writing,  signed  by  the  testator,  or  by  some 
other  person  in  his  presence,  and  by  his  express  directions, 
and  shall  be  attested  and  subscribed  in  his  presence  by  three 
or  four  credible  witnesses.  The  word  "  hereditaments  "  is 
omitted  in  this  clause  of  the  statute,  but  is  found  in  other 
portions  of  it."  It  is  not  necessary  to  seal  the  will  except 
in  Vermont  and  New  Hampshire.  The  American  States 
have  substantially  adopted  this  statute,  except  some  of 
them  say  sign  instead  of  subscribe.  Subscribe  means  that 
the  testator  must  sign  at  the  bottom  or  end  of  the  will. ' 

The  signature  of  the  testator  in  any  part  of  the  instru- 
ment may  be  a  sufficient  signing." 

At  common  law,  if  a  person  wrote  his  name  in  the  body 
of  the  will  or  contract  with  intent  to  execute  it  in  that 
manner,  the  signature  so  written  was  as  valid  as  though 
subscribed  at  the  end  of  the  instrument.'  Whenever  the 
name  of  a  testator  appears,  whether  in  the  body  or  at  the 
end  of  a  will,  it  must  have  been  written  with  intent  to 

'  1  Vict.  c.  26. 

'  39  Car.  II.  ch.  3,  sect.  19. 

' Buckeridge  »  Ingram,  2  Ves.  Jr.  661. 

<  Warwick  v.  Warwick,  86  Va.  596;  Knox's  Estate,  131  Pa.  St.  330;  In  re 
Dayger's  will,  47  Hun  (N.  Y.),  127.  See,  also,  Fritz  «.  Turner,  46  N.  J.  Eq. 
515. 

'  1  Redfield  on  Wills,  6. 

«Merritt  v.  Clason,  12  Johns.  (N.Y.)  102;  Clason  v.  Bailey,  14  Johns.  (N.Y.) 
484;  People  v.  Murray,  5  Hill  (N.  Y.),  468;  Caton  v.  Caton,  2  H.  L.  127. 
191 
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execute  it,  otherwise  it  is  without  force.  When  a  testator 
subscribes  a  will  at  the  end  and  in  a  manner  in  which  legal 
instruments  are  usually  authenticated,  a  presumption 
arises  that  the  signature  was  affixed  for  the  purpose  of 
creating  a  valid  instrument.  But  when  the  name  is  written 
near  the  beginning  of  the  instrument,  where,  as  a  rule, 
names  are  inserted  by  way  of  description  of  the  person  who 
is  to  execute  it,  and  rarely  as  signatures,  it  must,  before  it 
can  be  held  to  have  been  inserted  for  the  purpose  of  vali- 
dating the  instrument,  be  proved  to  have  been  written 
with  that  intent.'  If  a  testator  subscribes  a  will  at  the 
end  and  exhibits  it  and  the  signature  to  the  subscribing 
witnesses,  declares  it  to  be  his  last  will  and  testament  and 
requests  them  to  sign  it  as  witnesses,  it  is  a  sufficient  ac- 
knowledgment of  his  signature." 

Whenever  the  statute  says  that  the  testator  must  sub- 
scribe the  testament,  his  signature  must  be  found  at  the 
end  of  the  will;  and  one  place  cannot  be  the  place  for  the 
purpose  of  subscribing  by  the  testator  and  another  place 
be  the  end  for  the  purpose  of  signing  by  the  witnesses. ' 

§  1478.  What  Signing  will  Answer  the  Eeqtjiee- 
MENTS. — Exactly  what  constitutes  a  signing  has  never  been 
reduced  to  a  judicial  formula.  Legibility  is  not  a  requisite. 
Completeness  is  not  a  requisite,  as  the  initials  will  be  suffi- 
cient.* The  first  name  is  sufficient;'  so  is  a  fictitious 
name;'  and  indorsement  intended  to  bind  was  held  suffi- 
cient.' It  is  held  that  whatever  the  testator  is  shown  to 
have  intended  as  his  signature  will  be  held  a  signing,  no 
matter  how  imperfect  or  unfinished,  the  separate  charac- 

'  In  re  Booth's  Will,  127  N.  Y.  109. 

=  Iii  re  Higgins,  94  N.  Y.  554;  In  re  Phillips,  98  N.  Y.  267;  la  re  Hunt,  110 
N.  Y.  278. 

2  In  re  Hewitt,  91  N.  Y.  261. 

*  Salmon  Falls  Co.  v.  Goddard,  14  How.  (U.  S.)  456;  Palmer  «.  Stephens,  1 
Denio  (N.  Y.),  478;  Sanborn  v.  Flagler,  9  Allen  (Mass.),  474;  "Weston  v.  Myers, 
83  111.  433;  Chichester  v.  Cobb,  14  Law  Times,  N.  S.  433;  In  re  Savory,  15  Jur. 
1043;  Addy  ».  Grix,  8  Ves.  504;  Baker  v.  Dening,  8  Adol.  &  Ell.  94. 

s  Knox's  Estate,  131  Pa.  St.  231,  239. 

6  Williams  v.  Johnson,  1  Barn.  &  Cress.  146;  Main  v.  Ryder,  84  Pa.  St.  317; 
In  re  Redding,  3  Rob.  Ecc.  339. 

'  Brown  ®.  Bank,  6  Hill  (N.  Y.),  443;  Weston  v.  Myers,  33  111.  433. 
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ters  or  symbols  he  uses  may  be,  when  critically  judged. 
But  this  is  not  the  correct  rule,  for,  barring  any  sudden  in- 
capacity to  complete  the  signature  by  reason  of  the  ex- 
tremity of  last  sickness,  it  is  an  indispensable  element  that 
the  signature  actually  made  shall  be  a  full  and  complete 
signature  according  to  the  intention  and  understanding  of 
the  testator;'  so  stamping  the  name  or  initials  may  be  valid." 
If  a  will  be  drawn  with  formality,  or  in  terms  that  in- 
dicate the  aid  of  counsel,  and  is  signed  with  initials  or  first 
name  only,  doubt  would  certainly  be  raised  as  to  the  com- 
plete purpose  of  the  testator  to  execute  it.  But  if  it  be 
shown  that  he  usually,  or  even  frequently  signed  business 
or  other  important  papers  in  the  same  way,  the  doubt 
might  be  dissipated.  As  in  all  cases  where  the  intent  is 
the  test  there  can  be  no  hard  and  fast  legal  rule  as  to 
form;  what  shall  constitute  a  signature  must  be  deter- 
mined in  each  case  by  the  circumstances.'  Where  the  tes- 
tator, through  his  feebleness,  is  unable  to  hold  the  pen,  he 
may  request  another  to  sign  his  name  for  him,  and  such 
signing  will  be  valid.*  Or  some  one  may  guide  his  hand  in 
signing  his  name  when  he  requests  it. ' 

§  1479.  Signing  by  Mark. — All  the  definitions  of  signing 
include  a  mark,  and  no  dictionary  limits  a  signature  to  a 
written  name.  Historically  and  down  to  very  modern 
times,  the  ordinary  signature  was  the  mark  of  a  cross. 

As  to  what  amounts  to  a  signing  by  the  testator  under 
the  statute  of  29  Car.  II.,  it  has  been  held  that  a  mark  is 
sufficient,  notwithstanding  the  testator  is  able  to  write, 
and  though  his  name  does  not  appear  on  the  face  of  the 
will."    And  if  the  testator  is  unable  to  write  on  account  of 

■  Plate's  Estate,  148  Pa.  St.  55. 

ii  Jenkins  ■».  Gaisford,  3  Swab.  &  Tr.  93;  In  re  Emerson,  L.  E.  9  Ir.  App. 
443. 

'  Knox's  Estate,  131  Pa.  St.  320. 

<Main  v.  Ryder,  84  Pa.  St.  217;  Rosser  v.  Franklin,  6  Gratt.  (Va.)  2;  Abra- 
ham V.  Wilkins,  17  Ark.  293;  Poole  s.  BufEum,  3  Greg.  438;  Armstrong  v. 
Arms;rong,  29  A)a.  588;  Simpson  v.  Simpson,  37  Mo.  388. 

5  Sprague  v.  Luther,  8  R.  I.  353;  Cozzens'  Will,  61  Pa.  St.  196;  Higglns  ». 
Carlton,  38  Md.  115;  Nickerson  v.  Buck.  12  Gush.  (Mass.)  333;  Upcliurch  v. 
Dpchurch,  16  B.  Mon.  (Ky.)  102;  Wilson  v.  Beddard,  12  Sim.  28. 

» 1  Jarm.  on  Wills,  201;  Schouler  on  Wills,  sect.  303. 
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physical  disability,    though  he  knows  how  to  write,   he 
may  sign  by  mark. ' 

And  it  is  a  general  rule  that  the  form  which  a  man  cus- 
tomarily uses  to  identify  and  bind  himself  in  writing  is  his 
signature,  whatever  shape  he  may  choose  to  give  it,  and 
under  the  statute  of  wills,  as  under  the  statute  of  frauds, 
what  is  a  sufficient  signature  depends  largely  upon  the 
custom  of  the  time  and  place,  the  habit  of  the  individual, 
and  the  circumstances  of  the  particular  case;  and  so  it  may 
not  be  essential  that  the  full  name  be  signed." 

§  1480.  Knowledge  op  Contents. — When  the  testator 
has  testamentary  capacity  at  the  time  of  the  execution  of 
a  win,  it  is  sufficient  to  inform  him  of  the  contents  with- 
out its  being  read  over  to  him.'  But  if  the  testator  is 
sick  and  very  feeble,  and  he  signs  upon  an  assurance  that 
it  expresses  what  he  desires,  if  the  language  is  not  that 
expressed  by  the  testator,  and  if  it  does  not,  therefore,  in 
legal  effect,  make  the  provisions  which  the  testator  de- 
sired, it  is  not  his  will.*  But  if  the  language  expresses 
the  testator's  will,  it  is  sufficient,  and  is  his  testament.^ 
It  will  be  presumed,  in  the  absence  of  any  circumstances 
calculated  to  excite  suspicion,  that  the  testator  had  full 
knowledge  of  the  contents  of  his  will,  where  it  is  properly 
executed,  and  his  capacity  to  make  it  has  been  satisfac- 
torily proved.' 

§  1481.  Publication  op  Will.— Before  signing  the  will 
by  the  witnesses  the  testator  should  publish  it;  and  pub- 
lication may  be  made  by  act,  or  sign,  as  well  as  by  words. 
All  that  is  required  is  that  the  testator  shall  make  known 
clearly,  in  any  way  by  which  one  mind  can  communicate 
with  another,  that  the  writing  which  he  desires  the  sub- 

1  la  re  Guilfoyle,  96  Cal.  598. 

2  Knox's  Estate,  131  Pa.  St  220. 

sFranke  «.  Shipley,  23  Oreg.  104;  Day  v.  Day,  3  N.  J.  Eq.  549;  Pettes  v. 
Bingham,  10  N.  U.  514;  Combs's  Appeal,  105  Pa.  St.  155;  Goerke  v.  Goerke,  80 
Wis.  516. 

*  Waite  ®.  Frisbie,  45  Minn.  361;  48  Minn.  420. 

'Hess's  Appeal,  48  Pa.  St.  73. 

« Maxwell  v.  Hill,  89  Tenn.  584. 
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scribing  witnesses  to  attest  is  his  will.'  But  the  v/itnesses 
must  know  it  is  the  will  of  the  testator  they  are  witnessing 
and  they  must  witness  it  at  his  request.' 

The  statutes,  as  a  general  thing,  do  not  require  that  the 
witnesses  shall  sign  in  the  presence  of  each  other/  though 
there  are  exceptions.' 

The  formalities  in  the  execution  of  a  will  are  prescribed 
by  the  statute,  and  they  must  be  substantially  complied 
with,  or  the  instrument  has  no  validity.' 

When  the  statute  requires  the  testator  to  subscribe  the 
will,  his  signature  must  be  placed  at  the  end  of  the  will, 
and  made  in  the  presence  of  witnesses  as  required ;  and 
a  declaration  must  be  made  by  him,  at  the  time  of  the 
subscription  or  signing,  that  the  instrument  subscribed  by 
him  is  his  last  will  and  testament,  and  the  witnesses  must 
sign,  as  such,  at  the  end  of  the  will  at  his  request.  There 
is  no  valid  execution  of  a  will  unless  the  witnesses  see 
the  signature  of  the  testator.  His  declaration  that  the 
instrument  which  he  requests  them  to  attest  is  his  last 
will  and  testament  is  not  sufficient  if  his  signature  thereto 
is  not  exhibited.'  Such  a  declaration  is  not  an  acknowl- 
edgment of  his  subscription  or  signing  within  the  meaning 
of  the  statute.'  Subscription  or  signing  and  publication 
are  distinct  acts.  If  either  is  omitted  the  omission  is  fatal 
to  the  validity  of  the  instrument." 

§  1482.  Attestation  by  Witnesses. — Before  attestation 
four  conditions  are  necessary:  1.  The  will  must  be  in  writ- 
ing; 2.  It  must  be  signed  by  the  testator;  3.  Such  signa- 
ture shall  be  made  by  the  testator,  or  the  making  thereof 

'  Robbins  v.  Robbins,  50  N.  J.  Eq.  742;  Eckinton  «.  Brick,  44  N.  ,J.  Eq.  154, 
167. 

5  Mundy  v.  Mundy,  15  N.  J.  Eq.  290,  293. 

'Grimm  v.  Tittman,  113  Mo.  56;  Simmons  d.  Leonard,  89  Tenn.  622;  Robin- 
son V.  Brewster,  140  111.  649;  Stirling  v.  Stirling,  64  Md.  138. 

*  Conn.  Gen.  Stat.  1875,  p.  369,  sect.  3.  This  has  been  changed  —  Conn. 
Gen.  Stat.  1888,  sect.  588,  and  the  witnesses  need  not  now  sign  in  the  presence 
of  each  other.    See  sect.  1495. 

'Lewis  V.  Lewis,  11  N.  Y.  230. 

«In  re  Mackay,  110  N.  Y.  611. 
Mitchell  V.  Mitchell,  77  N.  Y.  596. 

"Lewis  ».  Lewis,  11  N.  Y.  220;  Baskin  v.  Baskin,  36  N.  T.  416. 
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acknowledged  by  him  in  their  presence;  4.  He  shall  declare 
it  his  last  will  and  testament  in  the  presence  of  the  wit- 
nesses.' Each  and  every  one  of  these  requisites  must 
exist. 

The  attesting  witness  may  sign  by  mark."  The  subscrib- 
ing witnesses  must  attest  the  will  in  the  presence  of  the 
testator/  when  the  attestation  will  be  complete.*  If  the 
will  is  signed  by  one  competent  witness,  and  then  the  tes- 
tator takes  the  will  to  a  justice  of  the  peace  and  acknowl- 
edges it  as  his  last  will  and  testament,  the  justice's  certifi- 
cate is  surplusage  but  the  justice's  signature  will  act  as  a 
signing  of  the  wiU  and  he  will  be  a  competent  witness,  and 
where  only  two  witnesses  are  required,  the  will  is  valid. ' 

It  is  not  necessary  for  the  testator  to  sign  his  name  in  the 
actual  presence  of  any  of  the  witnesses,  provided  that,  at 
the  time  the  witnesses  sign  he  acknowledges,  or  makes 
known  to-them  by  word,  act,  or  sign  that  he  has  executed  the 
writing  as  his  will.  Nor  is  it  necessary  that  the  testator 
shall  inform  the  witnesses  of  the  contents  of  the  will.' 

It  is  not  essential  in  the  execution  of  a  will  that  the  wit- 
nesses see  the  testator  subscribe  the  instrument.  If  he 
acknowledges  or  adopts  the  signature  in  their  presence  it 
is  sufiScient;  and  this  acknowledgment  is  not  required  to 
be  made  in  any  particular  words  or  in  any  specific  manner; 
but  if,  by  sign,  motion,  conduct,  or  attending  circumstance, 
the  attesting  witnesses  are  given  to  understand  that  the 
testator  had  already  subscribed  it,  it  is  sufficient  acknowl- 
edgment;' the  acknowledgment,  however,  cannot  be  in- 
ferred from  mere  silence  of  the  testator.' 

The  witnesses  must  subscribe  their  names  after  the  will 

'In  re  McElwaine,  18  N.  J.  Eq.  499. 

2  Garrett  v.  Heflin,  98  Ala.  615;  Den  v.  Mitton,  13  N.  J.  L.  70;  Bailey  «. 
Bailey,  85  Ala.  690. 

'  Greene  ®.  Greene,  145  111.  364. 

<Mays  0.  Mays,  114  Mo.  536. 

'Payne  v.  Payne,  54  Ark.  415;  Murray  v.  Murphy,  39  Miss.  319. 

"Grimm  v.  Tittman,  113  Mo.  56;  In  re  Porter's  Will,  20  D.  C.  493;  Canada's 
Appeal,  47  Conn.  450. 

'  In  re  Conney's  Will,  1  Am.  Prob.  Rep.  90;  Eaudebaugh.  ii.  Shelley,  6  Ohio 
St.  307,  315;  Haynes  v.  Haynes,  33  Ohio  St.  615;  Nickerson  v.  Buck,  12  Cush. 
(Mass.)  343;  Tilden  v.  Tilden,  13  Gray  (Mass.),  110. 

•  Luper  V.  Smith,  19  Oreg.  133. 
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has  been  signed  by  the  testator,  as  there  is  nothing  to  at- 
test until  his  signature  is  affixed.'  But  it  is  not  indispensa- 
ble that  the  witnesses  shall  subscribe  any  formal  clause  of 
attestation.'  However,  if  the  will  is  not  attested  by  the 
proper  number  of  witnesses,  it  is  void  and  can  derive 
no  aid  from  probate  and  being  admitted  to  record.'  But 
the  proof  of  the  will  should  not  fail  because  the  testimony 
of  the  subscribiAg  witnesses  is  insufficient  to  establish  its 
execution,  provided  it  can  be  proved  by  other  competent 
evidence,  or  by  circumstances  clearly  indicating  its  execu- 
tion.' 

§  1483.  In  Presence  of  the  Testator — ^What  is. — It 
is  held  under  the  statutes  that  the  will  must  be  subscribed 
by  the  witnesses  in  the  presence  of  the  testator. '  Hence, 
acknowledgment  by  a  witness,  in  the  presence  of  the  testa- 
tor, of  the  witness's  signature  affixed  in  the  testator's 
absence  is  a  nullity.' 

The  weight  of  authority  clearly  supports  the  doctrine  that 
the  will  must  be  witnessed  in  the  same  room  with  the  tes- 
tator; or,  if  out  of  the  room,  where  he  can  see  them  sign 
if  he  desires  to  do  so;  he  must  be  in  a  position  where  it  is 
possible  to  see  them.'    If  the  testator  has  consciousness  of 

'  Duffle  V.  Corridon,  40  Ga.  122;  Brooks  v.  Woodson,  87  Ga.  379. 

"  Robiuson  v.  Brewster,  140  111.  649. 

^Cureton  «.  Taylor,  89  Ga.  490;  Simmons  v.  Leonard,  89  Teun.  622. 

*  Luper  ®.  Smith,  19  Greg.  122. 

'Chase  v.  Kittrcdge,  11  Allen  (Mass.),  49;  Hindmarsh i'.  Carlton,  8  H.  L.  Cas. 
159;  In  re  Bownie's  Will,  42  Wis.  66;  Compton  v.  Mitton,  13  N.  J.  L.  70 
Mickle  V.  Matlock,  17  N.  J.  L.  86. 

«Pawtucket  v.  Ballou,  15  R.  I.  58;  Chase  v.  Kittredge,  11  Allen  (Mass.),  61 
In  re  Cox's  Will,  1  Jones  (N.  Car.),  321;  Graham  v.  Graham,  10  Ired.  (N.  Car.; 
219;  Russell  t.  Falis,  3  Har.  &  McH.  (Md.)  457;  Lamb  v.  Girtman,  33  Ga.  289 
In  re  Downie's  Will,  43  Wis.  66. 

'Gallagher  v.  Kilkeary,  29  111.  App.  415;  Mandeville  v.  Parker,  31  N.  J.  Eq. 
243;  Wright  ID.  Manifold,  1  Maule  &  Sel.  394;  Reynolds  v.  Reynolds,  Speers 
(S.  Car.).  353;  Robinson  v.  King,  6  Ga.  539;  Brooks  v.  Duffle,  23  Ga.  441;  Reed 
v.  Roberts,  26  Ga.  294;  Jones  v.  Tuck,  3  Jones  (N.  Car.),  202;  Bccleston  v. 
Petty,  Carthew,  79;  Broderick  v.  Broderick,  1  P.  Wm.  239;  Lamb  «.  Girtman, 
33  Ga.  289;  Neil  v.  Neil,  1  Leigh  (Va.),  6;  Orndorll  v.  Hummer,  13  B.  Mon. 
(Ky.)  636;  In  re  Downie's  Will,  43  Wirf.  66;  Duffle  v.  Corridon,  40  Ga.  133; 
Edelen  c.  Hardey,  7  Hav.  &  J.  (Md.)  61;  Russell  v.  Falls,  3  Har.  &  McH.  (Md.) 
457;  Graham  v.  Graham,   10  Ired.  (N.  Car.)  319;  In  re  Cox's  Will,  1  Jones 
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the  act  to  be  performed,  but,  because  of  the  position  he  is 
in,  does  not  actually  see  the  witnesses  subscribe  their  names, 
the  attestation  is  good,  provided  he  had  the  physical 
ability  to  change  his  position,  and  by  so  doing  can  see  the 
signing.'  If,  however,  the  testator's  ability  to  see  the 
witnesses  subscribe  is  dependent  upon  his  ability  to  make 
tlie  requisite  movement,  then  if  his  sickness  or  physical 
disability  so  operates  upon  him  as  to  prevent  this  move- 
ment, and  on  this  account  does  not  see  the  witnesses  sub- 
scribe, the  will  is  not  witnessed  in  his  presence." 

But  there  is  another  class  of  cases  holding  that  the 
statute  has  been  too  narrowly  construed.  This  class  is  in 
the  minority  and  gives  a  definition  to  "presence"  not  in 
accordance  with  the  overwhelming  weight  of  authority. 
Thus  it  is  held  that  a  will  is  attested  and  subscribed  in  the 
presence  of  the  testator  where  the  witnesses  subscribe 
their  names  in  another  room,  out  of  the  sight  of  the 
testator,  but  within  the  hearing,  knowledge,  and  under- 
standing of  the  testator,  after  which  they  return  to  his 
room,  take  the  will  to  him  saying  that  they  had  witnessed 
the  will  and  show  their  names  to  him,  who  examined  the 
signatures,  and  said  it  was  correct.' 

In  the  Michigan  and  the  Virginia  cases  the  witnesses 
were  in  another  room  where  the  testator  could  not  see 
them;  in  the  Massachusetts  case  the  testator  was  physically 
unable  to  turn  his  head  to  see  them  in  another  room. 
This  is  an  innovation  as  to  the  definition  of  "  presence," 
and  cannot  be  sustained  by  authority. 

All  separate  sheets  of  the  paper  must  be  in  the  room  and 
in  the  presence  of  the  testator  and  witnesses.* 

(N.  Car.),  331;  Ragland  v.  Huntingdon,  1  Ired.  (N.  Car.)  561;  Chase  v.  Kit- 
tredge,  11  Allen  (Mass.),  49;  Compton  v.  Mltton,  13  N.  J.  L.  71;  Combs  v. 
Jolbj,  3  N.  J.  Bq.  635;  Mickle  v.  Matlack,  17  N.  J.  L.  86;  Hindmarsh^.  Carl- 
ton, 8  H.  L.  Cas.  160. 

'  Watson  ».  Pipes,  32  Miss.  451;  "Walker  v.  "Walker,  67  Miss.  539;  Maynard  v. 
Vinton,  59  Mich.  148,  149;  Aikin  v.  Weckerly,  19  Mich.  504,  505. 

» Aikin  v.  Weckerly,  19  Mich.  504,  505.  Compare  Riggs  v.  Riggs,  185  Mass. 
238. 

'  Sturdivant  v.  Birchett,  10  Gratt.  (Va.)  67;  Cook  v.  "Winchester,  81  Mich. 
581;  Riggs  v.  Riggs,  135  Mass.  238. 

*Bond  V.  Seawell,  3  Burr.  1773;  Ela  v.  Edwards,  18  Gray  (Mass.),  91. 
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§  1484.  Competency  op  Witnesses. — The  witnesses  must 
be  competent.  The  statute  of  frauds  requires  the  witnesses 
to  be  "credible,"  which  means  competent.'  An  EngUsh 
statute'  provides  that  if  any  person  shall  attest  any  will  or 
codicil,  to  whom  any  beneficial  devise,  legacy,  etc.,  shall  be 
given,  such  interest  or  estate,  as  to  the  person  attesting  the 
will  only,  or  any  one  claiming  under  him,  shall  be  abso- 
lutely void,  and  such  person  shall  be  admitted  as  a  witness; 
and  creditors,  whose  debts  are  charged  on  real  estate,  are 
by  the  same  statute  also  made  competent.  A  similar  stat- 
ute exists  in  many  of  the  American  States. 

This  statute  does  not  extend  to  executors  or  devisee  in 
trust.'  In  many  of  the  American  States,  the  statute  only 
renders  the  estate  of  a  witness  to  a  will,  who  take  a  bene- 
ficial interest  under  it,  void  to  the  extent  of  the  number 
required  to  give  validity  to  the  instrument.  And  where 
supernumerary  names  appear  upon  the  paper  as  witnesses, 
those  will  first  be  taken,  to  complete  the  requisite  number, 
who  take  no  benefit  under  the  will.*  Where  a  witness  is  a 
devisee  and  executor  it  is  provided  by  many  States  that 
the  release  of  his  legacy  and  renunciation  of  his  executor- 
ship, if  he  has  been  appointed  executor,  will  restore  his 
competency  as  such  witness. '  But  a  subscribing  witness  is 
not  interested  in  the  devise  of  the  land  in  such  sense  as  to 
disqualify  him  and  render  the  will  void,  where  his  interest 
in  the  devised  land  was  acquired  after  the  testator's  death 
by  inheritance  from  the  devisee. ' 

There  is  no  doubt  that  a  valid  bequest  may  be  made  by 
reference  to  objects  and  documents  not  incorporated  in  or 
annexed  to  a  wiU.' 

So  where  a  will  is  attested  by  one  competent  witness 
and  one  incompetent,  a  duly  executed  codicil  referring  to 

'  In  re  Noble's  Estate,  33  111.  App.  535;  134  111.  266. 

'35  Geo.  XL  c.  6,  sect.  1. 

» Lowe  V.  JoUiflEe,  1  W.  Bl.  365;  Phipp?  v.  Pitcher,  6  Taunt.  230. 

'  1  Redfleld  on  Wills,  258. 

'  Grimm  v.  Tittman,  113  Mo.  56;  In  re  Wilson's  Will,  103  N.  Y.  374. 

•Maxwell  v.  Hill,  89  Tenn.  584;  In  re  Berrien's  Will,  58  Hun  (N.  Y.), 
«10. 

'  Loring  n.  Sumner,  23  Pick.  (Mass.)  102;  Thayer  v.  Wellington,  9  Allen 
(Mass.),  292. 
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the  will,  will  make  the  will  valid  and  both  will  be  construed 
together." 

Where  the  devisee's  testimony  is  clearly  against  his  in- 
terest, he  is  a  competent  witness  in  many  States.'  If  a 
devisee  signs  as  a  witness  of  a  witness's  mark,  he  is  not 
interested  as  a  witness  to  the  will.' 

In  Georgia,  Indiana,  New  Jersey,  North  Carolina,  Ohio, 
Oregon,  Ehode  Island,  and  South  Carolina,  if  a  devisee 
signs  as  witness  the  devise  wiU  be  absolutely  void.  In 
Arkansas,  California,  Colorado,  Connecticut,  Illinois,  Iowa, 
Kansas,  Kentucky,  Massachusetts,  Michigan,  Minnesota, 
Missouri,  Nebraska,  New  Hampshire,  New  York,  North 
Dakota,  South  Dakota,  Vermont,  Virginia,  West  Virginia, 
and  Wisconsin,  the  devise  is  void  only  where  there  is  not 
a  sufficient  number  of  witnesses  without  the  incompetent 
witness. 

It  is  generally  held  that  the  executor  or  trustee  is  not 
incompetent  from  acting  as  a  witness  to  the  wiU  which 
appoints  him.* 

A  husband  or  wife  of  a  legatee  is  disqualified  by  interest 
from  witnessing  a  will.'  And  if  a  witness  is  competent  at 
the  time  of  making  the  wUl,  his  subsequent  incompetency 
will  not  prevent  the  probate  of  the  will.'  As  to  the  mental 
competency  of  such  witness,  it  is  to  be  determined  by  the 
rule  of  the  common  law.' 

§  1485.  What  Law  Governs  as  to  the  Execution  of 
Wills. — Oftentimes  the  statute  regulating  the  execution  of 

"In  re  Murfleld's  Will,  74  Iowa,  479;  Newton  v.  Society,  130  Mass.  91. 

sRemanni).  Buckmaster,  85  111.  403;  KeitUley  v.  Stafford,  126  111.  507. 

»  Boone  v.  Lewis,  103  N.  Car.  40. 

<Frew  V.  Clarke,  80  Pa.  St.  170;  Stewart  v.  Harriman,  56  N.  II.  25;  Millay 
«.  Wiley,  46  Me.  230;  Comstock  v.  Hadlyme,  8  Conn.  254;  Wyman  v. 
Symmes,  10  Allen  (Mass.),  153;  Dorsey  «.  Warfield,  7  Md.  65;  Richardson  v. 
Richardson,  35  Vt.  338;  Keller  v.  Miller,  89  Miss.  17;  Peralta  v.  Castro,  6  Cal. 
354;  McDonough  b.  Loughlin,  20  Barb.  (N.  T.)  238;  Overton  d.  Overton,  4 
Dev.  &  B.  (N.  Car.)  197;  Meyer  v.  Fogg,  7  Fla.  293;  Orudofl  «.  Hummer,  13 
B.  Mon.  (Ky.)  619;  Noble  v.  Burnett,  10  Rich.  (S.  Car.)  505;  Murphy  «. 
Murphy,  24  Mo.  536;  In  re  Jordan's  Estate,  161  Pa.  St.  393. 

'Fisher  v.  Spencer,  150  111.  353.  Compare  In  re  Holt's  Will  (Minn.),  57  N. 
W.  Rep.  319. 

« In  re  Holt's  Will  (Minn.),  57  N.  W.  Rep.  219. 

'  Hitchcock  v.  Shaw,  160  Mass.  140. 
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wills  in  force  at  the  death  of  the  testator  is  different  from 
the  one  in  force  at  the  time  of  the  execution,  and  the  ques- 
tion arises  as  to  which  one  governs.  A  will  is  ambulatory 
during  the  hfetime  of  the  testator,  and  no  rights  can  vest 
under  it  until  his  death;  so  it  is  held  that  the  legislature  has 
rightful  authority,  until  his  death,  by  retroactive  legisla- 
tion to  change  the  formalities  previously  prescribed  for  the 
due  execution  of  a  will,  and  to  affect  every  instrument 
previously  executed,  making  it  vaUd  or  invalid  as  the  case 
may  be.  But  it  is  one  of  the  fundamental  canons  of  con- 
struction accepted  by  all  courts  and  other  authorities,  that 
a  statute  shall  always  be  interpreted  so  as  to  operate  pros- 
pectively and  not  retrospectively,  unless  the  language  is  so 
clear  as  to  preclude  all  questions  as  to  the  intention  of  the 
legislature. ' 

Under  this  rule  it  would  seem  impossible  to  give  to  such  a 
statute  a  retroactive  operation,  when  such  intent  is' not 
made  clear  by  the  language  of  the  act.  So  a  will  not  valid 
by  the  statute  in  force  at  the  time  of  its  execution,  will 
not  become  valid  under  a  subsequent  statute  in  force  at 
the  testator's  death.' 

However,  there  is  a  disagreement  among  the  authorities 
as  to  this  question,  some  holding  that  the  later  statute 
must  control.'  These  authorities  hold  that  until  death 
of  the  testator  the  paper  executed  by  him,  expressing  his 
wishes,  is  not  a  will,  but  a  mere  inchoate  act  which  may  or 
may  not  be  a  will;  hence,  the  law  in  force  at  the  testator's 
death  applies  and  controls  the  proof  of  the  wiU.  But  this 
reasoning  is  fallacious.  The  act  of  bequeathing  or  devis- 
ing is  something  more  than  inchoate  or  ambulatory.     It 

'Brewster  v.  McCall,  15  Conn.  374;  Goodsell's  Appeal,  55  Conn.  171. 

*  Lane's  Appeal,  57  Conn.  182;  Downing  v.  Townsend,  Amb.  380;  Gillmore 
V.  Shorter,  3  Mod.  310;  Giddings  v.  Turgeon,  58  Vt.  106;  Mullen  v.  M'Kelvy, 
5  Watts  (Pa.),  399;  Taylor  b.  Mitchell,  57  Pa.  St.  209;  Murry  v.  Murry,  6 
Watts  (Pa.  St.),  358;  Kurtz  v.  Saylor,  30  Pa.  St.  305;  Mullock  v.  Souder,  5 
Watts  &  S.  (Pa.)  198.  Compare  Lawrence  v.  Hebbard,  1  Brad.  (N.  Y.) 
252. 

Sdtton  «.  Chenault,  18  Ga.  1;  Hargroves  v.  Redd,  43  Ga.  143;  Lawrence  v. 
Hebbard,  1  Brad.  (N.  Y.)  253;  Houston  v.  Houston,  3  McCord  (S.  Car.),  491; 
In  re  Elcock's  Will,  4  McCord  (8.  Car.),  39;  1  Jarm.  on  Wills,  337;  1  Redfitld 
on  Wills,  408.  Compare  Schouler  on  Wills,  sect.  3;  1  Rev.  Swift's  Dig.  140; 
1  Williams  on  Ex.  337,  94n;  In  re  L^arned's  Estate,  70  Cal.  140. 
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becomes  a  complete  act  when  the  will  is  executed  and 
attested  according  to  law,  although  it  does  not  take  effect 
on  the  property  till  a  future  time.  A  power  of  revocation 
is  retained  for  life,  but  to  be  effectual  must  be  exercised  in 
the  manner  prescribed.  Now  what  need  can  there  be  of 
any  revocation,  with  prescribed  formalities,  if  the  executed 
paper  is  to  be  considered  only  as  an  expression  of  the 
signer's  wish  aud  in  no  sense  a  will? 

The  statutes  generally  amount  to  a  positive  rule  for  the 
succession  of  property,  which  must  be  complied  with,  as  a 
complete  act  at  the  time  of  execution,  or  never,  so  far  as 
the  act  of  the  testator  is  concerned.  It  is  settled  policy  of 
the  law  in  effect  to  assure  the  testator,  not  only  that  the 
prescribed  formalities  shall  be  sufficient  and  controlling, 
but  that  even  the  evidence  of  the  proper  execution  shall  be 
sufficient  finally  to  establish  it,  though  many  years  shall 
have  intervened.  Under  such  a  system  it  cannot  be  said 
that  what  the  testator  has  thus  prepared  for  his  will  is 
only  a  mere  paper  upon  which- he  has  indicated  simply  his 
wishes  at  the  time  as  to  the  final  disposition  of  his  property. 
So  the  statute  in  force  at  the  time  of  the  execution  of  the 
will  must  control.' 

If  a  testator's  will  is  formally  executed,  according  to  the 
statute,  it  would  unjustly  thwart  his  lawful  right  of 
disposition  to  apply  to  it  a  rule  subsequently  enacted, 
though  before  his  death.     The  act  of  bequeathing  or  devis- 

'  Taylor  ».  Mitchell,  57  Pa.  St.  309;  Giddings  v.  Turgeon,  58  Vt.  106;  Lane's 
Appeal,  57  Conn.  183;  Downing  v.  Townsend,  Amb.  380;  Gaylor's  Appeal,  43 
Conn.  83;  Goodsell's  Appeal,  55  Conn.  171;  Brewster  ®.  McCall,  15  Conn.  374; 
Burkett  v.  Whittemore,  36  S.  Car.  438;  Schouler  on  Wills,  sect.  3;  Gillmore  v. 
Shorter,  2  Mod.  310;  Mullen  v.  M'Kelvy,  5  Watts  (Pa.),  399;  Kurtz  v.  Baylor, 
30  Pa.  St.  205;  Murry  v.  Murry,  6  Watts  (Pa ),  358;  Lewis  v.  Lewis,  2  Watts 
&  S.  (Pa.)  455;  Mullock  v.  Souder,  5  Watts  &  S.  (Pa.)  198;  Gable  v.  Daub.  40 
Pa.  St.  317-.  See,  also,  Ashburnhan  v.  Bradshaw,  2  Atk.  36;  Atty.-Gen.  v. 
Lloyd,  1  Ves.  Sr.  33;  3  Atk.  553;  Atty.-Gen.  v.  Andrews,  1  Ves.  Sr.  335;  Tuff 
nell  V.  Page,  3  Atk.  37;  Atty.-Gen.  v.  Bradley,  1  Eden,  482;  Atty.-Gen.  v. 
Downing,  Dick.  414.  Compare  1  Jarman  on  Wills,  337;  In  re  Learned's  Es- 
tate, 70  Cal.  140;  Crofton  v.  Ilsley,  4  Me.  134;  Williams  v.  Vesach,  17  Ohio, 
171;  1  Redfield  on  Wills,  408;  Lawrence  v.  Hebbard,  1  Brad.  (N.  Y.)  253 
Houston  '0.  Houston,  3  McCord  (8.  Car.),  491;  In  re  Elcock's  Will,  4  McCord 
(8.  Car.),  39;  Sutton  v.  Cheuault,  18  6a.  1;  Hargroves  v.  Redd,  43  Ga.  142 
De  Peyster  v.  Clendening,  8  Paige  (N.  Y.),  295;  Bishop  v.  Bishop,  4  Hill 
(N.  Y.),  138;  In  re  Baker's  Estate,  Myrick  (Cal.),  78,  79. 
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ing  takes  effect  when  the  will  is  executed,  though  to  go 
into  effect  at  a  future  time.  Eetrospective  laws  generally 
work  injustice,  and  ought  to  be  so  construed  only  when 
the  mandate  of  the  legislature  is  imperative;  and  a  will  as 
to  its  execution  should  be  construed  according  to  the  law 
in  force  at  its  publication  and  attestation." 

§  1486.  Law  That  Governs  as  to  Place. — The  validity 
of  wills  is  governed  by  the  law  of  the  place  where  the 
land  is  situated,  the  lex  loci  rei sitce.'  In  some  States  this 
rule  has  been  modified  by  statute."  So  strictly  is  the  rule 
lex  loci  rei  sitce,  applied  to  land,  that  it  will  not  allow  lease- 
holds, which  for  most  purposes  are  treated  as  mere  person- 
alty, to  be  governed  in  their  incidents  by  the  law  of  the 
domicil  of  the  testator,  but  they  are  subject  exclusively  to 
the  law  of  the  place  where  the  land  is.' 

§  1487.  Alteration  and  Erasure. — If  any  erasure  is 
made  after  execution  of  the  will  it  must  be  republished 
and  attested  to  be  valid;  otherwise  it  will  stand  as  in  the 
original  state  if  its  validity  be  proved. '  And  so  when  the 
will  is  altered  after  execution  by  interlineation  or  erasure, 
the  will  may  be  admitted  to  probate  and  its  provisions  car- 
ried out  in  disregard  of  the  alterations."  Any  alteration 
made,  in  order  to  become  a  part  of  the  will  must  be  re- 
published and  attested  as  was  the  original  will.  Still  an 
innocent  alteration  by  a  person  interested  such  as  the  change 
of  the  date,  when  the  date  is  not  material,  will  have  no 
effect.' 

'  Taylor  v.  Mitchell,  57  Pa.  St.  309;  Lane's  Appeal,  57  Conn.  183. 

» White  V.  Howard,  46  N.  Y.  159;  Vogel  v.  Lehritter,  64  Him  (N.  T.),  308; 
Kerr».  Moon,  9  Wheat.  (U.  S.)  565;  Potter  v.  Titcomb,  33  Me.  300;  Irwin's 
Appeal,  33  Conn.  138;  Cornelison  v.  Browning,  10  B.  Hon.  (Ky.)  435;  Ward 
V.  Hearne,  3  Jones  (N.  Car.),  336;  Bascom  v.  Albertson,  34  N.  Y.  584;  Rich- 
ards V.  Miller,  63  111.  417;  Morris  v.  Harris,  15  Cal.  236;  Holman  v.  Hopkins, 
37  Tex.  38;  Swearingen  «.  Morris,  14  Ohio  St.  434;  United  States  v.  Crosby,  7 
Cranch  (U.  8.),  115;  Morrison  v.  Campbell,  2  Rand.  (Va.)  309;  Moultrie  v. 
Hunt,  23  N.  Y.  410. 

'Irwin's  Appeal,  33  Conn.  128. 

*Preke  v.  Carbery,  L.  R.  16  Eq.  461;  Thomson  v.  Adv.  Gen.  12  CI.  &  Fin.  1, 

'  In  re  Simerell's  Estate,  154  Pa.  St.  604. 

«In  re  Wilcox's  Will,  30  N.  Y.  Supp.  131. 

i  Mclntire  v.  Mclntire,  19  D.  C.  483. 
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§  1488.  Mistakes.— Mistakes  that  can  be  rectified  by  evi- 
dence will  not  render  the  will  void.  A  mistake  by  the  tes- 
tator as  to  the  person  named  as  executor  does  not  render 
the  wiU  void.'  The  fact  that  a  mistake  was  made  in  the 
description  of  the  land  devised  is  a  circumstance  that  may 
be  considered  in  connection  with  the  other  evidence  on  the 
issue  of  the  validity  of  the  will;  but  such  circumstance  is 
by  no  means  conclusive.  Such  mistake  will  not  render 
the  will  void  if  it  appears  that  the  testator,  at  the  time 
of  its  execution  had  sufficient  mental  capacity  to  make 
a  will,  and  that  he  acted  under  no  restraint  or  compul- 
sion." 

§  1489.  Equitable  Doctrine  op  Conversion — Vested 
Interest  Under  a  Will. — When  real  estate  is  given  to  a 
party  for  life,  after  which  it  is  to  be  sold  and  proceeds  di- 
vided among  the  testator's  children,  each  child  holds  a 
vested  interest  which  he  can  bequeath  even  before  the 
death  of  the  life  tenant.' 

Under  such  a  devise  the  equitable  doctrine  of  conversion 
must  be  appUed,  and  the  land  directed  to  be  sold  after  the 
life  estate  and  turned  into  money,  is  to  be  considered  as 
money,  and  may  be  disposed  of  by  the  children,  by  will,  as 
such  before  the  termination  of  the  life  estate,  since,  in 
equity,  property  is  treated  as  being  already  what  it  was 
determined  to  become.  The  fiction  of  conversion  becomes 
operative  from  the  time  the  testator  fixes  the  direction  in 
which  the  land  shall  go,  and  not  from  the  time  when  the 
land  is  to  be  actually  sold  and  the  proceeds  applied  to  the 
legacy;  and,  hence,  such  interest,  in  equity,  must  be 
treated  as  an  interest  in  money  from  the  time  the  legacy 
becomes  a  vested  interest  in  the  legatee.*  The  equitable 
conversion  takes  effect  from  the  date  of  vesting  in  the 

'  In  re  Finn's  Estate,  23  N.  T.  Supp.  1066;  1  Misc.  Rep.  280. 

2  Campbell  B.  Campbell,  138111.  612. 

3  Allen  V.  Watts,  98  Ala.  384. 

«  Allen  V.  Watts,  98  Ala.  384;  Lof  tis  v.  Glass,  15  Ark.  680;  Dodge  v.  'Williams, 
46  Wis.  70;  Readings.  Blackwell,  1  Baldwin,  C.  C.  166;  Wurts®.  Page,  19N.  J. 
Eq.  365;  Tazewell  v.  Smith,  1  Rand.  (Va.)  313;  Hocker  v.  Gentry,  3  Met.  (Ky.) 
463;  Bright's  Appeal,  100  Pa.  St.  602;  Jones  v.  Caldwell,  97  Pa.  St.  42;  Parkin- 
son's Appeal,  33  Pa.  St.  455;  Irwin  v.  Patchen,  164  Pa.  St.  51. 
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legatee,  and  not  from  the  time  when  the  land  is  actually 
sold  and  the  proceeds  distributed  among  the  legatees.' 

If  the  sale  provided  for  in  the  will  is,  or  is  not,  to  take 
place,  as  a  particular  event  may  or  may  not  happen,  or  is 
made  to  depend  upon  the  will  or  discretion  of  the  executor 
or  trustee,  the  conversion  will  not  be  consummated  in  law 
until  the  prescribed  event  happens,  or  until  the  executor 
or  trustee  exercises  the  power  to  sell,  as  the  case  may  be; 
and  in  such  case  the  conversion  in  fact  does  not  necessarily 
resiilt  from  the  execution  of  the  command  of  the  testator, 
but  is  dependent  upon  the  happening  of  the  prescribed 
event,  or  the  exercise  by  the  executor  or  trustee  of  the 
power  vested  in  him  to  change  the  form  of  the  property. 
There  is  no  equitable  conversion  until  it  is  settled  that  the 
original  form  of  the  property  shall  be  changed.  If  the 
testator  does  not  himself  settle  that  fact,  but  leaves  it  to 
be  settled  in  the  future  in  a  manner  prescribed  by  him, 
there  is  no  room  for  the  operation  of  the  fiction  of  conver- 
sion until  the  direction  the  property  is  to  take  is  fixed. 
Equity  does  not  consider  a  thing  as  done  until  it  is  deter- 
mined that  it  ought  to  be  done." 

§  1490.  Joint  Wills. — A  wiU  executed  by  two  persons  is 
vaHd,  being  revocable  by  either  to  the  extent  of  his  interest 
in  the  property  devised."  Tenants  in  common  of  real  estate 
may  dispose  of  the  same  by  will  by  uniting  in  a  single  in- 
strument, where  the  devises  are  severable  and  the  instru- 
ment is  not  in  the  nature  of  a  compact,  but  is,  in  effect, 
the  will  of  each,  revocable  by  him,  and  subject  to  probate 
as  such  several  will.'    When  .the  instrument  is  not  offered 

'  Allen  V.  "WattB,  98  Ala.  384. 

•King  V.  King,  13  R.  I,  501;  Ford  v.  Ford,  70  Wis.  19;  Haward  v.  Peavey, 
138  111.  430;  Keller  t.  Harper,  64  Md.  74;  Parker  v.  Glover,  43  N.  J.  Eq.  559; 
3  Pom.  Eq.  Jur.  sect.  1163. 

'  Hill  D.  Harding,  93  Ky.  76;  1  Redfleld  on  Wills,  183;  Black  v.  Richards, 
fl5  Ind.  184.  Compare  Breathitt  v.  Whittaker,  8  B.  Mon.  (Ky.)  530;  Wyche  v. 
Clapp,  43  Tex.  544;  March  v.  Huyter,  50  Tex.  248. 

*Diez's  Will,  50  N.  Y.  88;  Schumaker  v.  Schmidt,  44  Ala.  454;  Breathitt  v. 
TVhittaker,  8  B.  Mon.  (Ky.)  530;  Cawley's  Estate,  136  Pa.  St.  638;  Lewis  v. 
Scofield,  36  Conn.  453;  Evans  v.  Smith,  28  Ga.  98;  Gould  «.  Mansfield,  103 
Jttass.  408;  Ex  parte  Day,  1  Brad.  (N.  Y.)  481.    Compare  Clayton  v.  Liverman, 
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for  probate  until  the  death  of  aU  executing  it,  the  same 
may  be  admitted  to  probate  as  the  will  of  each  and  all  such 
persons. ' 

§  1491.  Validity  of  Holographs. — Any  testator  who  is 
competent  to  make  a  will  can  write  his  own  testament.  In 
some  of  the  States  no  witnesses  are  required  to  such  a  will. 
This  is  the  law  in  Arkansas,  California,  Idaho,  Kentucky, 
Louisiana,  Mississippi,  Montana,  North  Carolina,  Tennessee, 
Virginia  and  other  States.  The  testator  should  express  in 
clear  language  the  disposition,  of  his  property"  and  sign  the 
instrument. '  Where  there  are  no  witnesses  required  to  a 
holograph,  it  may  be  in  the  form  of  a  letter  to  the  testator's 
attorney,  giving  him  directions  as  to  a  codicil  to  be  annexed 
to  his  will."  It  is  immaterial  in  what  part  of  the  instrument 
the  date  appears. ' 

§  1492.  Validity  of  Nuncupative  Will. — It  is  essential 
for  the  establishment  of  a  nuncupative  will  that  it  shall 
appear:  1.  That  at  the  time  of  uttering  the  words  relied  on, 
the  testator  had  a  present  consistent  intention  that  the 
very  words  uttered  should  constitute  his  will,  and  the  wit- 
nesses so  understood  his  language.  2.  That  the  testator 
shall,  by  his  own  language,  before  pronouncing  the  will, 
have  indicated  to  those  about  him,  or  some  of  them,  that 
they  were  to  witness  that  the  words  he  presently  uttered 
were  to  constitute  his  last  testament.' 

Nuncupative  wills,  as  a  rule,  are  not  favored  by  courts, 
because  they  are  at  best  uncertain  productions,   depending 

2  Dey.  &  Bat.  (N.  Car.)  558;  Hersby  v.  Clark,  35  Ark.  17,  23;  Schumacher  i>. 
Schmidt,  44  Ala.  454;  Defour  v.  Pereira,  1  Bick.  419. 

•  Betts  ».  Harper,  33  Ohio  St.  639,  limiting  Walker  v.  Walker,  14  Ohio  St. 
157. 

'  Estate  of  Wood,  36  Cal.  75;  Succession  of  Ehreuberg,  21  La.  Ann.  280; 
Byers  v.  Hoppe,  61  Md.  206;  Cowley  ».  Knapp,  43  N.  J.  L.  297;  Morrell  v. 
Dickey,  1  Johns.  Ch.  (N.  Y.)  153;  Robnett  v.  Ashlock,  49  Mo.  171;  Barney  v, 
Kays,  11  Mont.  571. 

3  In  re  Armant's  Will,  43  La.  Ann.  310;  In  re  Soher's  Estate,  78  Cal.  477-, 
Perkins  v.  Jones,  84  Va.  358.     See,  also,  Tozer  v.  Jackson,  164  Pa.  St.  37<J. 

*  Barneys.  Hays,  11  Mont.  571. 

'Zerega  v.  Percival  (La.),  15  South  Rep.  476. 
«In  re  Male's  Case,  49  N.  J.  Eq.  366. 
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upon  the  attention,  intelligence,  memory,  and  honesty  of 
those  who  surround  the  testator  in  extremis.  Not  only 
may  the  remembrance  of  the  language  be  defective,  but  its 
intended  meaning  may  be  misrepresented,  and  loose  ex- 
pressions of  desire  may,  either  stupidly  or  dishonestly,  be 
fabricated  into  testamentary  acts,  where  such  acts  were  not 
intended. 

Speaking  of  making  a  will  is  not  sufficient.'  Under  the 
English  statute,"  a  paper  offered  for  probate  in  proof  of  a 
nuncupative  will,  must  show  that  the  testator  did  make 
\h.Q  rogatio  testium  audi  that  he  was  in  his  last  sickness.' 
It  must  be  strictly  construed  and  as  strictly  observed  in  all 
material  respects,  so  that  mistakes,  misapprehension,  impo- 
sition and  fraud  may  be  excluded,  which  may  easily  hap- 
pen or  be  perpetrated  when  the  alleged  testator  is  in  his 
last  sickness  and  soraQiiraes  in  extremis.*  All  formalities 
must  be  observed  in  order  to  make  the  will  valid.'  The 
general  rule  is  that  the  will  must  be  made  in  extremis.' 

§  1493.  Essentials  of  Statutory  Requisites. — Most  of 
the  statutes  limit  the  amount  that  may  be  devised  by  nun- 
cupative will  to  a  small  amount.  The  English  statute' 
placed  the  amount  at  thirty  pounds.  It  also  provided 
that  after  six  months  from  the  speaking  of  the  words  no 
testimony  should  be  received  to  prove  any  nuncupative 
will,  except  the  said  testimony,  or  the  substance  thereof, 
was  committed  to  writing  six  days  after  the  making  of 
said  will.  And  such  will  could  not  be  proved  until  four- 
teen days  had  expired  after  the  testator's  death.     This 

'  In  re  Askins'  Estate,  20  D.  C.  13. 

» 29  Car.  II.  c.  3,  sects.  19,  20. 

'In  re  Askins'  Estate,  20  D.  C.  12.  See,  also,  Successors  of  Vidal,  44  La. 
Ann.  41. 

^Brendrick  v.  Heygood,  106  N.  Car.  468;  Long  v.  Foust,  109  N.  Car.  115. 

'  Weick  V.  Henne,  41  La.  Ann.  1153;  Miller  i>.  Shumaker,  43  La.  Ann.  398. 

«Scaife  v.  Emmons,  84  Ga.  619;  I'rince  v.  Hazleton,  30  Johns.  (N.  Y.)  503; 
Yarnall's  Will,  4  Rawle  (Pa.),  46;  Haus  v.  Palmer,  31  Pa.  St.  396;  O'Neill  v. 
Smith,  33  Md.  569;  Reese  v.  Hawthorn,  10  Gratt.  (Va.)  548;  Carroll  v.  Bon- 
ham,  43  N.  J  Eq.  625;  Beach  on  Wills,  10.  Compare  Johnson  v.  Glascock,  2 
Ala.  218;  Harrington  v.  Steel,  83  111.  50;  Nolan  v.  Gardner,  7  Heisk.  (Tenn.) 
315;  In  re  Male's  Case,  49  N,  J.  Eq.  266. 

'  39  Car.  II.  c.  3,  sect,  19. 
193 
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statute  has  been  substantially  adopted  in  the  United 
States. 

To  prevent  fraud,  the  courts  demand  strict  proof  of  nun- 
cupative wills  in  all  essential  parts.  The  testamentary 
capacity  of  the  decedent,  the  animus  testandi  at  the  time 
of  the  alleged  nuncupation,  and  the  bidding  of  those  pres- 
ent, or  some  of  them,  to  bear  witness  that  such  is  his  will, 
or  to  that  effect,  technically  called  the  rogatio  testium, 
which  is  evidence  both  of  the  animus  testandi  and  the 
intent  to  nuncupate, — are  required  to  appear  by  the  clearest 
and  most  indisputable  testimony.' 

The  statute  does  not  require  a  fixed  form  of  speech  for 
the  rogatio  testium.  The  statute  provides  a  method  in 
which  a  will  may  be  made  by  one  in  extremis  when  there 
is  not  time  to  resort  to  writing,  and  it  is  not  expected  that 
such  person  will  be  able  to  use  the  exact  words  of  the 
statute.  The  English  statute  did  not  expressly  lequire  the 
bidding  of  the  persons  present  to  witness  should  be  by 
words.  It  requires  a  bidding  "or  to  that  effect."  But 
many  of  the  American  statutes  require  a  bidding  "  or  words 
to  that  effect."  So,  under  the  statutes  in  the  United 
States,  it  is  essential  to  the  validity  of  a  nuncupative  will 
that  the  testator  shall,  by  his  own  language,  indicate  to 
those  about  him,  or  some  of  them,  that  they  are  to  witness 
that  the  very  words  he  is  about  to  utter  will  constitute  his 
last  testament.  This  essential  requirement  is  to  provide 
for  a  marked  distinction  between  loose  declarations,  casual 
conversations,  admissions  as  to  testamentary  intentions 
extracted  by  surrounding  friends,  or  instructions  for  a 
formal  written  testament  and  the  testamentary  act  itself, 
and  to  prevent  the  former  from  being  passed  off  as  that 
act.  Where  there  is  no  intent  to  nuncupate  and  the  rogatio 
testium  was  wanting,  there  is  no  will."  Neither  can  the 
rogatio  testium  be  made  by  another.  The  maxim  quifacit 
alium  facit  per  se  does  not  apply  in  such  a  case."    There 

>  Woods  1).  Ridley,  27  Miss.  119;  Yarnell's  Will,  4  Rawle  (Pa.),  46;  Dorsey 
V.  Sheppard,  12  Gill  &  J.  (Md.)  192;  1  Redfleld  on  Wills,  187;  Schouler  on 
Wills,  sect.  377;  1  Williams  on  Ex.  131,  122;  Lemann  ».  Bonsall,  1  Add.  Ex. 
389. 

'  In  re  Male's  Case,  49  N.  J.  Eq.  366. 

3  Parsons  v.  Miller,  3  Phillim.  194. 
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must  be  a  rogatio  testium  at  the  beginning;  a  declaration 
must  be  made  that  the  words  spoken  are  with  the  intent 
of  making  a  will  at  the  time.  The  words  of  the  statute 
are  very  strong,  and  must  be  strictly  construed.' 

The  intent  not  to  make  a  nuncupative  will  may  be  evi- 
denced by  the  fact  that  the  testator  did  not  think  that  real 
estate  can  be  devised  by  a  verbal  wiU.' 

In  several  of  the  States  written  instructions  have  been 
admitted  to  probate  as  nuncupative  wills;  but  it  is  believed 
that  the  statute  makes  such  instruments  nuncupative 
wills.' 

This  doctrine  is  sustained  by  laying  down  the  rule  that  a 
paper  not  perfected  as  a  written  will  may  be  established  as 
a  nuncupative  disposition  if  its  non-completion  in  the  form 
contemplated  resulted  from  the  act  of  God  or  other  cause 
than  an  intention  to  abandon  or  postpone  the  consumma- 
tion of  it  according  to  law,  provided  there  be  proof  of  the 
testamentary  declarations  by  the  requisite  number  of  com- 
petent witnesses  who  were  present  when  the  declarations 
were  made.  But  this  is  not  the  general  rule.  The  Eng- 
lish and  American  cases  in  general  do  not  hold  that  a 
decedent  who  intended  to  make  a  written  will  which  for 
any  cause,  was  left  incomplete  or  unfinished,  died  testate 
by  nuncupation  of  the  unfinished  will."  And  where  a  will 
is  made  by  interrogatories  it  is  valid,  but  the  court  must 
be  more  upon  its  guard  against  importunity,  more  jealous 
of  capacity  and  more  strict  in  requiring  proof  of  spontaneity 
and  volition  than  it  would  be  in  ordinary  cases.  But  if 
there  is  a  clear  capacity,  if  there  is  the  animus  testandi, 
and  if  the  intention  is  reduced  to  writing  the  court  must 
pronounce  it  valid. '' 

'Bennett  v  Jackson,  2  Phillim.  190;  In  re  Hebden's  Will,  20  N.  J.  Eq.  473, 
477;  Prince  v.  Hazleton,  20  Johns.  (N.  Y.)  502,  511. 

»2  Bl.  Com.  373;  1  Williams  on  Ex.  116;  Schouler  on  Wills,  sect.  15;  Smith 
«.  Thurman,  2  Heisk.  (Tenn.)  110;  Porter's  Appeal,  10  Pa.  St.  254 

«OfEutt  v.  OfTutt,  3  B.  Mon.  (Ky.)  163.  See,  also,  Phajbe  «.  Boggess,  1  Gratt. 
(Va.)  139;  Mason  ».  Dunman,  1  Munf.  (Va.)  456. 

*  Porter's  Appeal,  10  Pa.  St.  254;  In  re  Male's  Case,  49  N.  J.  Eq.  266;  In  re 
Hebden's  Will,  20  N.  J.  Eq.  473,  477. 

'Green  v.  Skipworth,  1  Phillim.  53;  Dorsey  v.  Sheppard,  12  Gill  &  J.  (Md.) 
193. 
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§  1494.  Witnesses  to  Nuncupative  Will. — Witnesses 
to  a  nuncupative  will  must  be  competent  and  disinterested 
at  the  time  of  their  attesting;  and  their  disqualifications 
as  witnesses  by  reason  of  interest  under  the  will  cannot  be 
removed  by  a  renunciation  of  such  interest  at  the  time  the 
will  is  admitted  to  probate,  or  at  the  trial  or  a  contest  of 
the  validity  of  the  will,'  unless  the  statute  so  provides. 
As  to  witnesses,  the  same  law  applies  as  to  their  compet- 
ency as  in  written  wills. 

The  competency  of  a  witness  is  not  to  be  determined 
upon  the  state  of  facts  existing  at  the  time  when  the  will 
is  presented  for  probate,  but  upon  those  existing  at  the 
time  of  the  attestation.' 

§  1495.  Number  of  Witnesses  Eequieed  by  the  Dif- 
ferent States.  ^The  English  statute  required  at  least 
three  witnesses  competent  and  credible.  The  following 
States  and  Territories  require  at  least  two  witnesses :  Ala- 
bama, Arizona,.  Arkansas,  California,  Colorado,  Delaware, 
Florida,  Idaho,  Illinois,  Indian  Territory,  Indiana,  Iowa, 
Kansas,  Kentucky,  Maryland,  Michigan,  Minnesota,  Mis- 
sissippi, Missouri,  Montana,  Nebraska,  Nevada,  New  Jersey, 
New  Mexico  Territory,  New  York,  North  Carolina,  North 
Dakota,  Ohio,  Oklahoma  Territory,  Oregon,  Pennsylvania, 
Ehode  Island,  South  Dakota,  Tennessee,  Texas,  Utah, 
Virginia,  Washington,  West  Virginia,  "Wisconsin,  and 
Wyoming. 

The  following  require  three  or  more:  Connecticut,  Dis- 
trict of  Columbia,  Georgia,  Maine,  Massachusetts,  New 
Hampshire,  South  Carolina,  and  Vermont.  The  following 
States  require  that  the  witnesses  shall  sign  in  the  presence 
of  the  testator  at  his  request  and  in  the  presence  of  each 
other:  Arizona  Territory,  California,  Idaho,  Montana, 
New  Mexico  Territory,  Utah,  West  Virginia,  and  formerly 
Connecticut. 

'  Vrooman  v.  Powers,  47  Ohio  St.  191. 

'Patten  v.  Tallman,  37  Me.  17;  Stewart  v.  Harriman,  56  N.  H.  35;  Hawea 
«.  Humphrey,  9  Pick.  (Mass.)  350;  Higgins  v.  Carlton,  38  Md.  115;  Pease  v. 
Allen,  110  Mass.  157,  Vrooman  v.  Powers,  47  Ohio  St.  191;  Huie  v.  McConnell, 
2  Jones  (N.  Car.),  455. 
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In  Louisiana  a  nuncupative  will  under  private  signature 
must  be  attested  by  five  witnesses  residing  in  the  place 
where  the  will  is  received  or  by  seven  residing  out  of  that 
place.  The  nuncupative  testament  by  public  act  must  be 
received  by  a  notary  public  in  the  presence  of  three  wit- 
nesses residing  in  the  place  where  the  wiU  is  executed,  or 
by  five  not  residing  in  the  place. 

The  mystic,  or  secret,  testament  is  made  as  foUows:  The 
testator  must  sign  his  dispositions,  whether  he  has  written 
them  himself  or  has  caused  them  to  be  written  by  another 
person.  The  paper  containing  these  dispositions,  or  the 
paper  serving  as  their  envelope,  must  be  closed  and  sealed. 
The  testator  shall  present  it  thus  closed  and  sealed  to  a 
notary,  and  to  seven  witnesses,  or  he  shall  cause  it  to  be 
closed  and  sealed  in  their  presence.  Then  he  shall  declare 
it  to  the  notary,  in  the  presence  of  the  witnesses,  that  that 
paper  contains  his  last  testament  written  by  himself,  or  by 
another  by  his  direction,  and  signed  by  him,  the  testator. 
The  notary  shall  then  draw  up  the  act  of  superscription, 
which  shall  be  written  on  that  paper,  on  the  sheet  that 
serves  as  its  envelope,  and  that  act  shall  be  signed  by  the 
testator,  and  by  the  notary  and  the  witnesses.  In  Louisi- 
ana the  following  persons  are  wholly  incompetent  to  be 
witnesses  to  a  will:  1.  Women.  2.  Males  under  the  age  of 
sixteen.  3.  Persons  insane,  dumb  or  blind.  4.  Persons 
whom  the  criminal  laws  declare  incapable  of  exercising 
civil  functions.  Neither  can  testaments,  except  mystic,  be 
witnessed  by  those  who  are  constituted  heirs  or  named 
legatees,  under  whatsoever  title  it  may  be.  In  Arizona 
Territory  the  witnesses  must  be  at  least  fourteen  years 
old. 

In  Pennsylvania  wiUs  must  be  proved  by  two  witnesses, 
but  they  need  not  be  subscribing  witnesses,  and  no  ac- 
knowledgment by  the  testator  before  them  is  necessary; 
and  in  case  of  devise  or  bequest  to  a  charitable  or  religious 
use,  the  will  must  be  attested  by  two  credible  and  disinter- 
ested witnesses,  and  executed,  at  least,  one  calendar  month 
before  the  death  of  the  testator. 

Type  written  wills  are  admitted  to  probate  by  all  the 
courts,  though  all  wills  should  be  written  to  guard  against 
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fraud.  If  a  type  writer  is  used,  and  there  is  more  than 
one  page,  the  testator  should  sign  at  the  bottom  of  each 
page,  drawing  red  lines  in  all  spaces,  and  lines  on  the  mar- 
gin of  each  page  at  the  sides. 

In  Kentucky  a  married  woman  can  only  by  wiU  dispose 
of  any  estate  secured  to  her  separate  use  by  deed  or  devise, 
or  in  the  exercise  of  a  special  power  to  that  effect.  It  ap- 
pears that  no  other  State  in  the  Union  makes  any  discrimi- 
nation against  a  married  woman  in  this  respect. 


Article  4. 

Revocation  and  Revival  of  Will. 

§  1496.  Requisites  of  Express  Revoca-  §  1501.  Marriage  and  Birth  of  Issue. 

tion.  §  1503.  By  Conveyance  of  the  Prop- 
§  1497.  Implied  Revocation.  erty. 

§  1498.  By  Subsequent  Will.  §  1503.  By  Alteration. 

§  1499.  .By  Codicil.  §  1504.  Presumptions. 

§  1500.  Marriage  by  Feme  Sole  After  §  1505.  Revival. 

Making  Her  Will.  §  1506.  Contingent  Wills. 

§  1496.  EEQxnsiTES  OF  Express  Eevocation. — Most  of  the 
States  have  enacted  statutes  stating  what  shall  revoke  a 
will.  The  method  generally  prevaUing  is  revocation  by 
burning,  tearing,  cancelling,  or  obliterating  the  same,  with 
intention  of  revoking  it,  by  the  testator,  or  by  some  person 
in  his  presence  and  by  his  direction;  or  by  some  will,  codi- 
cil, or  other  writing,  signed,  attested  and  subscribed  in  the 
manner  provided  for  the  execution  of  a  will;  but  when 
these  provisions  are  made,  they  do  not  prevent  the  revoca- 
tion implied  by  law  from  subsequent  changes  in  the  condi- 
tion or  circumstances  of  the  testator.  Express  revocation 
of  a  will  can  only  be  shown  by  evidence  of  some  of  the 
acts  designated  by  the  statute,  and  unless  revoked  by  an- 
other instrument,  as  prescribed  by  statute,  the  will  itself 
must  be  destroyed,  or  bear  some  marks  of  defacement  or 
spoliation,  manifesting  the  intent  to  revoke.  The  act  and 
the  intent  must  concur,  and  there  must  be  proof  of  both, 
though  the  intent  may  be  inferred  from  the  facts  and  cir- 
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cumstances.  The  law  will  not  permit  the  formalities  of 
the  execution  of  a  will  to  be  dispensed  with  because  of 
fraudulent  interference,  and  the  same  rule  must  apply  in 
respect  to  the  statutory  requirements  of  revocation.' 
There  must  be  a  cancellation  animo  revocandi.  Eevoca- 
tion  is  an  act  of  the  mind,  which  must  be  demonstrated  by 
some  outward  and  visible  sign  of  revocation.  If  any  of 
the  methods  prescribed  by  statute  is  performed  in  the 
slightest  manner,  joined  with  a  declared  intent  to  revoke, 
it  will  be  an  effectual  revocation." 

But  the  failure  to  perform  some  one  of  these  acts  desig- 
nated by  the  statute  cannot  be  excused,  though  such 
formal  act  of  revocation  be  defeated  or  prevented  by 
fraudulent  devices.' 

A  clause  of  a  will  cannot  be  revoked  by  the  testator's 
drawing  ink  lines  through  the  words  thereof  with  intent 
to  revoke  such  clause,  but  not  with  intent  to  revoke  the 
whole  will,  the  words  remaining  legible.  The  whole  will 
should  be  admitted  to  probate  including  the  erased  clause 
as  well  as  the  will  itself.' 

§  1497.  Implied  Eevocation. — Revocation  of  a  will  may 
be  implied  from  subsequent  changes  in  the  condition  or  cir- 
cumstances of  the  testator.  Thus,  a  valid  sale  of  an  estate 
devised  will  effect  a  revocation  pro  tanto ;  it  operates  as  a 
revocation,  for  the  will  cannot  thereafter  take  effect  on  it, 
provided  the  deed  is  valid  and  effectual  to  convey.  But  a 
revocation  cannot  be  good  which  is  procured  by  fraud,  or 
where  the  testator  was  unduly  influenced  to  make  it. '  An 
implied  revocation  does  not  apply  to  a  conveyance  which 
is  void  at  law  on  account  of  fraud;  yet  if  the  deed  is  valid 
at  law,  but  impeachable  in  equity,  it  will  be  held  in  equity 

'  Graham  ».  Burch,  47  Minn.  171. 

'  Gains  v.  Gains,  3  A.  K.  Marsh.  (Ky.)  190;  Blanchard  u.  Blanchard,  33  Vt. 
63;  Jackson  ».  Belts,  9  Cow.  (N.  Y.)  308;  Bibbe  ».  Thomas,  3  W.  Bl.  1043; 
Doe  V.  Harris,  6  Ad.  &  El.  309;  Dan  v.  Brown,  4  Cow.  (N.  Y.)  483. 

'Graham  v.  Burch,  47  Minn.  171;  Gains  v.  Gains,  3  A.  K.  Marsh.  (Ky.)  190; 
Clingan  v.  Mitcheltree,  31  Pa.  St.  35;  Kent  v.  MahafEey,  10  Ohio  St.  204;  Hise 
V.  Fincher,  lOIreJ.  (N.  Car.)  139;  Malone  ».  Hobbs,  1  Rob.  (Va.)  346. 

^Griffln  v.  Brooks,  3  Ohio  Cir.  Ct.  110;  48  Ohio  St.  211.  Compare  Tomlin- 
son's  Estate,  133  Pa.  St.  245. 

'  Schouler  on  Wills,  sect.  184. 
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as  a  revocation.'  An  invalid  or  inoperative  conveyance 
may  so  operate  if  there  be  aji  intention  to  convey.  But  a 
contract  or  conveyance  executed  by  one  who  is  mentally 
incapacitated,  or  adjudged  void  for  fraud  or  undue  in- 
fluence, is  ineffectual  as  a  revocation." 

§  1498.  By  Subsequent  Will. — A  will  may  be  revoked 
by  a  subsequent  will.  In  the  absence  of  an  express  revoca- 
tion the  first  will  will  be  revoked  only  as  to  those  pro- 
visions, which  are  inconsistent  with  the  dispositions  made 
in  the  subsequent  will.'  But  if  the  subsequent  will  is  clearly 
incompatible  with  any  former  will,  it  must  operate  as  a  re- 
vocation without  express  words  to  that  effect."  Where  there 
is  no  incompatibility,  the  two  wills  will  be  construed  to- 
gether.' 

A  subsequent  will  not  admittableto  probate  does  not  re- 
voke a  forrner  will  duly  executed."  And  in  some  States  a 
revocation  of  a  valid  subsequent  will  revives  the  former 
will.'  But  it  is  provided  by  statute  in  Arkansas,  Indiana, 
Missoui'i,  Ohio,  and  New  York,  that  a  prior  will  can  only 
be  revived  after  revocation,  by  republication  in  any  case. 

§  1499.  By  Codicil. — A  codicil  can  revoke  only  some 
part  of  the  will;  if  it  could  revoke  the  whole  will  then  it 
would  not  be  a  codicil  but  a  vdll.°  If  the  devise  in  the  will 
is  clear,  it  is  incumbent  on  those  who  contend  it  is  not  to 
take  effect  by  reason  of  the  revocation  in  the  codicil,  to 
show  that  the  intention  to  revoke  is  equally  clear  and  free 
from  doubt  as  the  original  intention  to  devise.  Because  if 
there  is  only  a  reasonable  doubt  whether  the  clause  of 

'  Simpson  v.  Walker,  5  Sim.  1.  Compare  Hawes  ®.  Wyatt,  3  Bro.  C.  C.  156. 

'Graham  ®..Burch,  47  Minn.  171;  Rich  v.  Gilkey,  73  Me.  595,  601;  O'Neal! 
V.  Farr,  1  Rich.  (S.  Car.)  80. 

3  Sturgis  V.  Work,  122  Ind.  134;  Succession  of  Bobb,  42  La.  Ann.  40;  Derby 
V.  Derby,  4  R.  I.  414;  Brownfleld  v.  Wilson,  78  111.  467;  In  re  Tonge,  66  Law 
T.  N.  S.  60. 

■•Teacle's  Estate,  153  Pa.  St.  219. 

nn  re  Tonge,  66  Law-T.  N.  S.  60;  Knox  v.  Knox,  95  Ala.  495. 

« Sewall  V.  Bobbins,  139  Mass.  164.  See,  also,  In  re  Radclille,  65  Law  T. 
165. 

'Brown  ».  Brown,  8  El.  &B1.  376.      " 

SQelbke  v.  Gelbke,  88  Ala.  427. 
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revocation  was  intended  to  include  the  particular  devise, 
then  such  devise  ought  undoubtedly  to  stand.' 

A  codicil  changes  the  will  so  far  only  as  the  intention  is 
expressed;  so,  generally,  in  all  other  respects  the  wiU  is  in 
terms  ratified  and  confirmed." 

A  codicil  is  not  a  revocation  of  a  will  except  in  the  exact 
degree  in  which  it  is  inconsistent  with  it;  unless  there  be 
words  of  revocation  it  must  appear  from  the  terms  of  the 
codicil  or  from  clear  implication  that  the  purpose  of  it  is  to 
revoke  or  change  distinct  provisions  of  the  will.'  And  an 
express  intention  to  make  a  change  in  a  will  in  one  par- 
ticular negatives  by  implication  the  intention  to  alter  it  in 
any  other  respect." 

The  will  and  the  codicil  must,  if  possible,  stand  together; 
the  codicil  should  be  so  construed  as  to  be  in  harmony  with 
the  will,  except  as  to  the  devises  changed.'  The  execution 
of  a  codicil  containing  an  express  reference  to  a  former  will 
is  a  republication  which  wiU  make  it  operative  from  the 
time  of  the  execution  of  the  codicil;'  and  if  the  will  has 
been  defectively  executed  it  will  be  rendered  valid,'  pro- 
vided it  has  been  executed  and  signed  as  a  will,'  and  the 
two  construed  together." 

'Hearle  v.  Hicks,  8  Bing.  471;  1  CI.  &  F.  20;  Robertson  ».  Powell,  2  Hurl. 
&  C.  762;  Freeman  ■».  Freeman,  5  DeG.  M.  &  G.  704;  In  re  Arrowsmlth's 
Trusts,  2  DeG.  F.  &  J.  474;  Molyneux  ®.  Rowe,  8  DeG.  M.  &  G.  368;  Lang- 
dale  V.  Briggs,  28  Law  T.  N.  S.  467;  Williams  v.  Evans,  1  El.  &  Bl.  727; 
Farrer  v.  College.  L.  R.  16  Eq.  19;  Green  ».  Tribe,  9  Ch.  Div.  231;  Follett  o. 
Pettman,  28  Ch.  D.  387;  Chapin  v.  Parker,  157  Mass.  68. 

'Qiiincy  «.  Rogers,  9  Cush.  (Mass.)  291,  295;  Holden  v.  Blaney,  119  Mass. 
421,  424,  425. 

3Rhyne  v.  Torrence,  109  N.  Car.  652;  Redfield  v.  Redfield,  126  N.  Y.  466. 

■•Austin  V.  Oakes,  117  N.  Y.  577,  598;  Crozier  v.  Bray,  120  N.  Y.  375;  Tag- 
gart  V.  Murray,  53  N.  Y.  233;  Thomas  «.  Levering,  73  Md.  451;  Viele  v. 
Keeler,  129  N.  Y.  190;  Hoitt  v.  Hoitt,  63  N.  H.  475. 

"Lee  V.  Pindle,  12  Gill  &  J.  (Md.)  305;  Johns  Hopkins  University*.  Pinck- 
ney,  55  Md.  880. 

« Hawke  v.  Euyart,  30  Nebr.  149;  Barker  v.  Bell,  46  Ala.  216;  Duncan  «. 
Duncan,  23  111.  364;  Havens  v.  Foster,  14  Pick.  (Mass.)  534. 

'Harvy  «.  Chouteau,  14  Mo.  587;  WikofE's  Appeal.  15  Pa.  St.  281;  Ander- 
son ».  Anderson,  L.  R.  13  Eq.  381. 

^Sharpe  v.  Wallace,  83  Ky.  584. 

'Brimmer  «.   Sohier,  1  Cush.  (Mass.)  118;  Neflf's  Appeal,  48  Pa.  St.  501; 
Snowhill  -B.  Snowhill,  23  N.  J.  L.  447. 
194 
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§  1500.  Marriage  by  Feme  Sole  after  Making  Her 
Will. — At  common  law  the  marriage  of  a  woman  was  a 
revocation  of  her  will  previously  made."  This  was  put 
upon  the  ground  of  the  husband's  marital  rights,  the  am- 
bulatory character  of  a  will,  and  the  disability  of  the  wife; 
by  her  marriage  she  disabled  herself  from  making  any 
other  will  and,  hence,  the  instrument  ceases  to  be  ambula- 
tory, and  must  be  void." 

But  the  common  law  rule  that  marriage  of  a  woman 
revoked  her  will  previously  made  was  not  without  excep- 
tions. Thus,  where  her  power  of  disposing  of  her  separate 
property  after  marriage  was  preserved  by  an  ante-nuptial 
agreement,  her  will  previously  made  was  not  revoked  by 
such  marriage.' 

But  the  general  rule  in  the  United  States  now  is  that 
legislation  has  removed  every  common  law  disability  to 
which  a  feme  covert  was  formerly  subjected,  with  respect 
to  making  a  valid  will,  and  a  woman's  marriage  no  longer 
revokes  a  will  previously  made  by  her."  The  incapacity  of 
a  married  woman  to  make  a  will  having  been  removed  by 
statutes,  and  she  having  become  fully  empowered  to  dis- 
pose of  her  own  property  in  that  way  the  same  as  man, 
no  reason  remains  why  her  will,  before  marriage,  should, 
by  mere  force  of  the  marriage  contract,  be  revoked.  The 
law  having  removed  the  incapacity  of  a  married  woman, 
which  operated  as  the  destroying  power,  the  will  made 
before  marriage  remains  unrevoked  by  that  change  in  the 

1  Forse's  Case,  2  Co.  439;  Hobsden  v.  Lloyd,  2  Bro.  C.  C.  534;  Doe  «.  Staple, 

2  Term  E.  695. 

'  Hobsden  ».  Lloyd,  2  Bro.  C.  C.  534. 

3  Wright  ».  Englefleld,  1  Amb.  468;  Rippon  v.  Dawding,  2  Amb.  565;  Rich 
V.  Beaumont,  6  Browns,  C.  P.  153;  Churchill  ■».  Dibben,  2  Keny.  pt.  2,  p.  82; 
Logivn  V.  Bell,  50  Eng.  C.  L.  872;  Doe  v.  Bird,  2  Nev.  &  M.  679;  Downes  ii. 
Timperon,  4  Russ.  334;  Dillon  v.  Grace,  2  Sch.  &  L.  456;  Braddish  «.  Gibbs, 

3  Johns,  Ch.  (N.  Y.)  523;  Barnes  v.  Irwin,  2  Dall.  (Pa.)  199;  1  Yeates  (Pa.), 
221. 

<In  re  Tuller's  Will.  79  111.  99;  Noyes  v.  Southworth,  55  Mich.  173;  Lansing 
«.  Haynes,  95  Mich.  16;  Webb  v.  Jones,  36  K.  J.  Eq.  163;  Fellows  v.  Allen, 
60  N.  H.  439;  Hoitt  v.  Hoitt,  63  N.  H.  475;  Morton  i).  Onion,  45  Vt.  145;  In 
re  Carey's  Estate,  49  Vt.  236;  Roane  «.  Hollingshead,  76  Md.  369;  In  re  Emery, 
81  Me.  27o;  "Will  of  Ward,  70  Wis.  251.  See,  also.  Smith  «.  Clenison,  6  Houst. 
(Del.)  171;  Stewart  K.Munholland,  88  Ky.  38. 
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testatrix's  life.'  Regardless  of  this  rule,  it  has  been  held  in 
Massachusetts  that  the  marriage  of  a  woman  revoked  her 
will  previously  made,  notwithstanding  such  statute."  Such 
ruling  is  based,  apparently,  upon  the  fact  that  the  statute 
in  Massachusetts  prescribes  the  modes  of  revoking  wills 
and  recognizes  revocation  implied  by  law;  but  that  doctrine 
is  not  sustained  by  authority  ;  and  the  same  court  has, 
impliedly,  repudiated  the  doctrine,  and  in  a  later  case  holds 
that  revocation  of  a  woman's  prior  will  by  marriage  was 
prevented  by  an  ante-nuptial  agreelnent  barring  such 
rights  and  removing  such  disability,  and  preserving  such 
powers.' 

In  some  of  the  States  it  is  provided  that  the  husband 
shall  be  an  heir  of  an  intestate  wife;  in  those  States  it  has 
also  been  enacted  that  the  subsequent  marriage  of  a  testa- 
trix will  work  an  absolute  revocation  of  her  will.  This 
law  has  been  enacted  in  Alabama,  Arkansas,  California, 
Illinois,  Indiana,  Missouri,  New  York  and  Oregon. 

§  1501.  Marriage  and  the  Birth  op  Issue. — At  one 
time  considerable  dispute  arose  in  the  English  courts  as  to 
the  true  ground  upon  which  marriage  and  the  birth  of  issue 
effected  the  revocation  of  a  wiU.  The  ground  generally 
adopted  is  that  marriage  and  the  birth  of  issue  effect  a  revo- 
cation because  of  the  tacit  condition  annexed  to  the  will 
when  made,  that  it  should  not  take  effect  if  there  should 
be  a  total  change  in  the  situation  of  the  testator's  family.* 
Marriage  alone  does  not  revoke  the  will  of  a  man,  but 
marriage  and  the  birth  of  issue  do. ' 

The  birth  of  an  illegitimate  child,  recognized  and  ac- 
knowledged by  the  testator,  will  revoke  a  will  made  before 

'In  re  Emery,  81  Me.  375;  Fellows  v.  Allen,  60  N.  H.  439;  Lansing  v. 
Haynes,  95  Mich.  16;  Will  of  Ward,  70  Wis.  251;  Roane  v.  HoUingshead,  76 
Md.  369. 

'  Swan  v.  Hammond,  138  Mass.  45;  Blodgett  v.  Moore,  141  Mass.  75.  See, 
also,  Ellis  ».  Darden,  86  Ga.  368;  Hale  v.  Hale,  90  Va.  728. 

*  Osgood  V.  Bliss,  141  Mass.  474. 

^Doe».  Lancashire,  5  Term  R.  49;  Kenchel  v.  Scrafton,  2  Bast,  534;  Marston 
n.  Fox,  8  Adol.  &  Ell.  14;  Baldwin  v.  Spriggs,  65  Md.  373. 

'Carey  v.  Baughn,  36  Iowa,  543;  Wilson  v.  Ott,  160  Pa.  St.  433;  Warner  v. 
Beach,  4  Gray  (Mass.),  162;  Ware  ».  Wisner,  50  Fed.  Rep.  310;  Belton  ».  Sum- 
mer, 31  Fla.  139. 
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the  birth  of  the  child,  in  the  same  manner  as  a  legitimate 
child.' 

In  many  of  the  States  the  widow  becomes  an  heir  of  her 
deceased  husband.  In  those  States  statutes  are  enacted 
declaring  a  man's  will  revoked  by  his  subsequent  mar- 
riage; but  under  such  a  condition  his  marriage  without  the 
statutory  provision  would  revoke  his  prior  will." 

In  some  States  if  he  has  provided  for  his  future  wife 
and  children  his  will  will  not  be  revoked  by  his  subsequent 
marriage."  Whether  an  adopted  child  can  call  for  the  re- 
voking of  a  prior  will  made  by  its  adopting  father  depends 
upon  the  statute,  and  if  not  included  the  will  will  not  be 
annulled.* 

§  1502.  By  Conveyance  of  the  Property. — A  convey- 
ance of  the  property  devised  will  revoke  the  will. '  And  so 
a  valid  agreement  to  convey,  which  a  court  of  equity,  will 
specifically  enforce,  will  operate  in  equity  as  a  revocation  of 
a  former  devise  of  the  same  estate.'  And  where  the  testator 
conveys  the  estate,  and  it  reverts  back  again,  by  the  same 
instrument,  or  otherwise,  it  will  nevertheless  operate  to  re- 
voke a  prior  devise  of  the  same. '  But  a  revocation  cannot  be 
good  which  is  procured  by  fraud  or  where  the  testator  was 
unduly  influenced  to  make  it.°  An  attempt  to  make  a  sub- 
sequent will  which  fails  will  not  operate  as  a  revocation." 

§  1503.  By  Alteration. — An  alteration  of  a  will  by  the 
testator  which  shall  have  the  effect  to  change  his  testament- 
ary disposition  of  his  estate,  must  be  authenticated  by  the 

'Milburn  v.  Milburn,  60  Iowa,  411. 

^Crum  «.  Sawyer,  133  111.  457;  Duiyea  ®.  Duryea,  85  111.  41;  In  re  Kauf- 
man's Will,  131  N.  Y.  630. 

^Deupree  v.  Deupree,  45  Ga.  415;  Wheeler  v.  Wheeler,  1  R.  I.  364;  Miller 
V.  Phillips,  9  R.  I.  141;  Corker  v.  Corker,  87  Cal.  643;  Rhodes  v.  Weldy,  46 
Ohio  St.  334. 

*  Davis  V.  Fogle,  134  Ind.  41. 

5  Collup  V.  Smith,  89  Va.  258. 

« Walton  V.  Walton,  7  Johns.  Ch.  (N.  Y.)  258;  Brush  ».  Brush,  U  Ohio,  287; 
Wells  V.  Wells,  35  Miss.  638. 

'Walton  V.  Walton,  7  Johns.  Oh.  (N.  Y.)  358.  Compare  Brown  v.  Brown, 
16  Barb.  (N.  Y.)  569;  Woolery  v.  Woolery,  48  Ind.  533. 

8  Graham  v.  Burch,  47  Minn.  171;  Rich  v.  Gilkey,  73  Me.  595,  601. 

'Moray  v.  Sohier,  63  N.  H.  507.     Compare  4  Kent's  Com.  529. 
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observance  of  the  statutory  requirements  for  the  execution 
of  wills.'  So  where  a  portion  of  a  will  is  cancelled  with  a 
view  to  a  new  disposition  of  the  property,  and  the  pro- 
posed disposition  fails  to  be  carried  into  effect,  the  pre- 
sumption in  favor  of  the  cancelling  will  be  repelled  and  the 
will  will  stand  as  originally  framed.'  Accordingly  when 
the  testator  has  no  intent  to  change  the  will  except  by  way 
of  alteration,  and  the  word  erased  not  having  been  so  ob- 
literated as  to  be  illegible,  there  is  no  revocation  and  the  will 
remains  intact  as  before.  ^  But  if  he  has  changed  a  greater 
portion  of  the  wiU  and  left  the  remainder  illegible  it  be- 
comes void.' 

§  1504.  Presumptions.— When  a  will  once  known  to  ex- 
ist, and  to  have  been  in  the  custody  of  the  testator,  cannot 
be  found  after  his  decease,  the  legal  presumption  is,  that  it 
was  destroyed  by  the  testator  with  the  intention  of  revok- 
ing it.'  To  strengthen  such  presumption,  it  is  competent 
to  prove  the  declaration  of  the  testator  after  making  his 
will,  that  he  had  destroyed,  or  intended  to  destroy  it.°  So 
declarations  of  the  testator  to  various  members  of  his  family 
down  to  a  few  days  before  his  death,  expressive  of  his  satis- 
faction at  having  settled  his  affairs,  and  intimating  that  his 
will  was  left  with  a  depositary,  are  admissible  in  evidence.' 

'  Gardaer  v.  Gardiner,  65  N.  H.  230;  Escbbach  v.  Collins,  61  Md.  478. 

'  Eschbach  v.  Collins,  61  Md.  478;  Gardner  v.  Gardiner,  65  N.  H.  230;  Wolf 
V.  Bollinger,  62  111.  368. 

'Jackson  v.  Halloway,  7  Johns.  (N.  Y.)  394;  Penniman's  Appeal,  SO  Minn. 
245;  Wheeler  v.  Bent,  7  Pick.  (Mass.)  61;  Martin  -o.  Gardiner,  8  Sim.  73; 
Gardner  i>.  Gardiner,  65  N.  H.  230;  Griffin  v.  Brooks,  48  Ohio  St.  211;  3  Ohio 
Cir.  Ct.  110;  In  re  Noyes'  Will,  61  Vt.  14. 

*Dammann  «.  Dammann  (Md.),  28  At.  Rep.  408. 

» Behrens  v.  Behrens,  47  Ohio  St.  323;  Betts  v.  Jackson,  6  Wend.  (N.  Y.)  173; 
Hatch  V.  Sigman,  1  Denio  (JST.  Y.),  519;  CoUyer  v.  Collyer,  110  N.Y.  486;  Fos- 
ter's Appeal,  87  Pa.  St.  67;  Minkler  v.  Minkler,  14  Vt.  125;  'Wargent  v.  Holl- 
ings,  4  Hagg.  245;  Lillie  «.  Lillie,  3  Hagg.  184. 

«Boggs  7).  Taylor,  20  Ohio  St.  604;  Shailer  ».  Bumstead,  99  Mass.  112;  Weeks 
V.  McBeth,  14  Ala.  474;  Patterson  v.  Hickey,  32  Ga.  156;  Behrens  v.  Behrens, 
47  Ohio  St.  323;  Steele  v.  Price,  5  B.  Mon.  (Ky.)  58;  Johnson's  Will,  40  Conn. 
587;  Smock  «.  Smock,  8  Stockt.  (N.  J.)  156;  Millers.  Phillip,  9  R.  I.  141;  In 
re  White,  25  N.  J.  Eq.  501;  Lawyer  v.  Smith,  8  Mich.  413;  Wilburn  «.  Shell, 
59  Miss.  205;  Tynan  v.  Paschal,  27  Tex.  286;  Hopp  v.  Byers,  60  Md.  381. 

'  Whitely  v  King,  17  C.  B.  N.  8.  756;  Keen  v.  Keen,  L.  R.  3  Perry  &  D.  105 ; 
Johnson's  Will,  40  Conn.  587. 
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Whether  it  be  making  of  a  will  or  the  destroying  of  one, 
the  competency  of  the  testator's  declarations  as  evidence 
is  alike  in  each  case,  and  for  the  same  reason  admissible.' 

Finding  of  a  will  in  a  secure  place,  but  with  worthless 
papers,  is  not  evidence  of  its  I'evocation.'  And  a  will  lost 
or  destroyed  in  the  lifetime  of  the  testator  who  had  knowl- 
edge of  such  loss  or  destruction,  is  not  subject  to  probate. 
Under  such  circumstances  the  revocation  will  be  presumed, 
notwithstanding  testator's  declarations  of  his  intent  to 
make  another  will.' 

§  1505.  Eevival. — Where  a  will  has  once  been  revoked, 
new  life  cannot  be  imparted  to  it  except  by  a  re-execution; 
a  mere  recognition  is  not  sufficient.'  But  a  holograph 
which  has  been  revoked  may  be  revived  by  recognizing  it 
as  valid  and  making  endorsements  upon  it,  without  a  re- 
execution.  '  But  when  a  will  has  been  formally  revoked  by 
a  subsequent  will,  but  not  destroyed,  it  may  be  revived  by 
the  execution  of  a  codicil  to  it  without  a  re-execution  of 
the  will.'  When  a  second  will  is  made  with  no  revocation 
of  the  former,  and  then  the  second  will  is  destroyed,  the 
first  is  revived  if  that  be  the  intent  of  the  testator.'  But 
a  cancellation  of  a  will  expressly  revoking  former  wills, 
does  not  revive  the  former  wUl,  °  because  the  former  will 
having  been  revoked  it  is  null  until  revived  by  a  re-execu- 
tion. 

§  1506.  Contingent  Wills.— A  will  or  codicil  may  en- 
tirely depend  on  a  contingency,  so  as  to  have  no  effect  as  an 

'  CoUagan  v.  Burns,  57  Me.  465.  See,  also.  Weeks  d.  McBeth,  14  Ala.  474; 
fimiley  v.  Gambill,  1  Head  (Term.),  164;  Youndts.  Toundt,  3  Grant  Cas.  (Pa.) 
140. 

^  Succession  of  Blakemore,  43  La.  Ann.  845. 

2  Deaves's  Appeal,  140  Pa.  St.  342. 

"Stewart  v.  Munholland,  88  Ky.  88;  Eudisill  v.  Bodes,  39  Grat.  (Va.)  147; 
Beaumont  i>.  Keim,  50  Mo.  38. 

<•  Porter  v.  Ford,  83  Ky.  191. 

8  In  re  Knapps'  Will,  33  N.  T.  Supp.  283;  Newcomb  v.  Webster,  113  N.  T. 
191. 

'In  re  Johnston,  69  Hun  (N.  Y.),  157;  Brown  «.  Brown,  8  El.  «&  Bl.  879; 
Wood  V.  Wood,  L.  R.  1  Periy  &  D.  309. 

'  Hawes  v.  Nicholas,  73  Tex.  481 ;  Stewart  v.  Munholland,  88  Ky.  38. 
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instrument  testamentary,  unless  the  event  happens.  These 
wills  are  made  to  take  effect  only  upon  the  death  of  the 
testator  away  from  home  in  some  far  away  country,  and 
if  he  returns  they  cease  to  be  ambulatory  and  become  a 
nullity,  and  of  course  need  no  revocation. '  Unless  the  con- 
tingency happens  the  efficacy  of  the  instrument  is  rendered 
of  no  effect.' 


Article  5. 
Probate  of  Wills. 


%  1507.  What  Requisites  will  Entitle    §  1509.  Construction    of     Will   and 
a  Will  to  Probate.  Codicil. 

§1508.  Effectof  Probate— Living  Per- 
son's Estate. 

§  1507.  What  Eequisites  will  Entitle  a  Will  to  Pro- 
bate— Probate  courts  are  courts  of  general  jurisdiction 
with  respect  to  all  matters  coming  within  the  purview  of 
their  jurisdiction  as  given  by  law.  As  to  the  subject  mat- 
ter, however,  such  a  court  is  limited  to  that  which  is  given 
by  positive  law.     It  can  derive  none  from  a  will.' 

To  entitle  a  will  to  probate  four  things  must  concur:  1. 
It  must  be  in  writing  and  signed  by  the  testator,  or  in  his 
presence  by  some  one  under  his  directions;  2.  It  must  be 
attested  by  the  statutory  number  of  witnesses;  3.  These 
witnesses  must  swear  that  they  saw  the  testator  sign  the 
win  in  their  presence,  or  that  he  acknowledged  the  same 
to  be  his  act  and  deed,  and  in  some  States  the  witnesses 
must  sign  in  the  presence  of  each  other;  4.  They  must 
swear  that  they  believe  the  testator  to  have  had  testa- 
mentary capacity  at  the  time  of  the  execution  of  the  will.' 

'  Maxwell®.  Maxwell,  3  Met.  (Ky.)  101;  Parsons®.  Lanoe,  1  Ves.  Sr.  190; 
Amb.  557;  Sinclair  «  Hone,  6  Ves.  607. 

'  Todd's  Will,  3  Watts  &  8.  (Pa.)  145;  Ex  parte  Lindsay,  2  Bradf.  (N.  Y.) 
204;  Wagner  v.  McDonald,  3  Har.  &  J.  (Md.)  346;  Tarver  v.  Tarver,  9  Pet. 
(U.  S.)  174;  In  re  Ward,  4  Hagg.  179;  Strauss  v.  Schmidt,  3  Phillm.  309;  Bate- 
man  v.  Pennington,  3  Moore,  P.  C.  323.  Compare  Damon  v.  Damon,  8  Allen 
(Mass.),  193, 

'  Slieppard  v.  Clark,  88  111.  App.  73. 

*  Canatsey  v.  Canatsey,  130  111.  400. 
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And  in  some  States  a  will  is  not  effectual  to  pass  real  estate 
unless  it  has  been  probated. ' 

§  1508.  Effect  of  Probate— Living  Person's  Estate.— 
In  the  United  States  the  admission  of  a  will  to  probate 
does  not  preclude  inquiry  into  the  validity  of  .its  provisions. 
Probate  simply  estabhshes  the  fact  that  a  will  has  been 
made  according  to  the  form  prescribed  by  statute,'  and 
will  become  conclusive  evidence  of  its  proper  execution; 
but  the  construction  of  the  provisions  of  the  will  at  that 
time  and  upon  the  required  notice  is  not  conclusive."  A 
copy  of  the  will  properly  certified  is  competent  evidence  of 
its  contents. 

A  court  of  probate  has  jurisdiction  to  probate  wills  and 
to  appoint  administrators  of  estates  of  deceased  persons, 
but  has  no  jurisdiction  to  appoint  an  administrator  of  es- 
tate of  a  living  person.  Thus,  when  a  party  has  been  ab- 
sent and  not  heard  from  for  seven  years,  and  an  adminis- 
trator has  been  appointed  of  his  estate  and  has  sold  the 
same,  the  purchaser  of  the  real  estate  must  yield  possession 
to  owner  upon  his  return.*  And,  hence,  a  grant  of  letters 
of  administration  upon  the  estate  of  a  person,  having  been 
absent  and  unheai-d  of  for  over  seven  years,  who  was  pre- 
sumed to  be  dead,  but  who,  afterwards  "appeared,  is  ab- 
solutely void,  and  may  be  impeached  collaterally.' 

When  the  presumption  of  death  arising  from  the  ab- 
sence of  seven  years  is  overthrown  by  the  actual  personal 
presence  of  the  supposed  dead  man,  it  leaves  no  ground 
for  sustaining  the  jurisdiction  of  a  probate  court  over  his 
estate. ' 

1  McClaskey  «.  Barr,  54  Fed.  Rep.  781. 
,  '  Tygart  v.  Peeples,  9  Rich.  Eq.  (S.  Car.)  46;  Burkett  «.  Whittemore,  36  S. 
Car.  438;  Craig  ».  Beatty,  11  S.  Car.  375;  Jones  v.  Roberts,  84  Wis.  465. 

'Jones  ».  Roberts,  84  Wis.  465;  Loring  v.  Steineman,  1  Met.  (Mass.)  204; 
Pierce  ».  Prescott,  128  Mass.  144;  In  re  Merriam's  Will,  136  N.  Y.  58;  Rumph 
V.  Iliott,  35  S.  Car.  444.  See,  also,  Sumner  v.  Crane,  155  Mass.  483;  Ware  ». 
Wisner,  50  Fed.  Rep.  310. 

4  Scott  ».  McNeal,  154  TJ.  S.  64,  overruling,  5  Wasli.  St.  309. 

s  Devlin  v.  Coramonwealtb,  101  Pa.  St.  373;  Peebles'  Appeal,  15  Sorg.  &  R. 
(Pa.)  39;  McPherson  v.  Cunlifl,  11  Serg.  &  R.  433.  See,  also,  Griffith  v. 
Frazier,  8  Cranch  (U.  S.),  923;  Hegler  ®.  Faulkner,  153  U.  S.  109,  118. 

*  Jochumsen  v.  Suffolk  Sav.  Bank,  3  Allen  (Mass.),  87,  96.   See,  also,  Burne 
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It  follows  then  that  a  grant  of  administration  upon  the 
estate  of  a  living  person  is  a  nullity.' 

Next  of  kin  or  legatees  have  no  rights  in  the  estate  of  a 
living  person.  His  creditors  may,  upon  proper  proceedings, 
and  due  notice  to  him,  in  a  court  of  law  or  of  equity,  have 
specific  portions  of  his  property  applied  in  satisfaction  of 
their  debts.  But  neither  creditors  nor  purchasers  can  ac- 
quire any  rights  in  his  estate  through  the  action  of  a  court 
of  probate,  or  of  an  administrator  appointed  bj'"  that  court, 
dealing,  without  any  notice  to  him,  with  his  whole  estate 
as  if  he  were  dead;  all  acts  of  such  administrator, 
whether  approved  by  the  probate  court  or  not,  are  equally 
void;  the  receipt  of  money  by  the  administrator  is  no  dis- 
charge of  a  debt;  and  a  conveyance  of  property  by  the 
administrator  passes  no  title.  Such  a  person  whose  estate 
has  been  settled  by  an  administrator  is  not  bound,  either 
by  the  order  appointing  the  administrator,  or  by  a  judg- 
ment in  any  suit  brought  by  the  administrator  against  a 
third  person,  because  he  was  not  dead,  was  not  a  party  to 
and  had  no  notice  of  either. 

Proof,  under  proper  pleadings,  even  in  a  collateral  suit, 
that  he  was  alive  at  the  time  of  the  appointment  of  the 
administrator,  controls  and  overthrows  the  prima  facie 
evidence  of  his  death,  and  establishes  that  the  court  had 
no  jurisdiction,  and  the  administrator  no  authority.'  It  is 
not  competent  for  a  State  to  declare  a  judicial  determination 
conclusive,  that  a  man  is  dead,  made  in  his  absence,  and 
without  any  notice  to  or  process  issued  against  him,  for 
the  purpose  of  divesting  him  of  his  property  and  vesting 

B.  Van  Loan,  29  La.  Ann.  560,  563;  Day  v.  Floyd.  130  Mass.  488,  489;  Waters 
V.  Stickney,  12  Allen  (Mass.),  1,  13. 

'  Scott  o.  McNeal,  154  U.  8.  34;  Thomas  v.  People,  107  111.  517;  Peny  v. 
RaihoBd  Co..  29  Kans.  420,  423;  French  v.  Frazier,  7  J.  J.  Marsh.  (Ky.)  425. 
427;  Slate  ■e.  White,  7  Ired.  (N.  Car.)  116;  Stevenson  «.  Superior  Court,  62  Cal, 
60;  D'Arusment  v.  Jones,  4  Lea  (Tenn.),  251;  Melia  »  Simmons,  45  Wis  384; 
^  Duncan  «.  Stewart,  25  Ala.  408;  Andrews  v.  Avory,  14  Gratt.  (Va.)  229,  238; 
Moored.  Smith,  11  Rich.  (S.  Car.)  589;  Morgan  v.  Dodge,  44  N.  H.  255,  259; 
Withers  «.  Patterson,  27  Tex.  491,  497;  Johnson  ».  Beazley,  65  Mo.  250,  264. 
Compare  Roderigas  v.  East  River  Sav.  Inst.  63  N.  Y.  460;  76  N.  Y.  316;  Plume 
V.  Howard  Sav.  Inst.  46  N.  J.  L.  211,  230.  See  article  by  Redfleld,  15  Am.  L. 
Reg.  N.  S.  212, 

'  Scott  «  McNeal,  154  U.  8.  84. 
195 
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it  in  an  administrator,  for  the  benefit  of  his  creditors  and 
next  of  kin,  either  absolutely  or  in  favor  of  those  only 
who  innocently  deal  with  such  administrator.  Such  a  pro- 
ceeding would  deprive  him  of  his  property  without  due  pro- 
cess of  law  as  against  him,  although  it  is  done  by  process 
of  law  against  other  people,  his  next  of  kin,  to  whom  notice 
is  given.  By  divesting  him  of  his  property  in  such  manner, 
would  be  a  direct  violation  of  his  constitutional  rights,' 
and  hence,  the  United  States  Supreme  Court  has  jurisdic- 
tion. ° 

§  1509.  Construction  of  Will  and  Codicil.— That  a  will 
and  codicil,  though  written  on  separate  pieces  of  paper, 
and  executed  at  different  times,,  constitute  but  one  instru- 
ment, and  that  a  codicil  is  as  much  a  part  of  the  will  as  if 
written  therein,  is  elementary  law.  It  is  an  addition  to 
the  will,  and  when  properly  executed  becomes  a  part  of  it. 
And  all  testamentary  papers,  no  matter  how  numerous, 
should  be  proved  together,  as  together  constituting  one 
will.'  It  is  possible  that  a  case  may  arise  where  the  codicil 
could  be  probated  separate  from  the  will,  but  it  would  be 
necessary  to  show  that  the  testator  intended  it  to  operate 
separate  from  the  will.'  But,  as  a  general  rule,  the  will 
and  codicil  must  be  probated  together  as  one  instrument. 

•  Lavin  v.  Savings  Bank,  18  Blachf.  C.  C.  1,  24. 

« Scott  V.  McNeal,  154  U.  S.  34. 

'  Youse  V.  Forman,  5  Bush  (Ky.),  347;  Pepper's  Appeal,  148  Pa.  St.  5. 

<  Pepper's  Appeal,  148  Pa.  St.  5. 
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ArTICIjE  6. 

Construction  of  Will. 

%  1510.  Oonsti-uctlon— General  Rule.  §  1521.  Trusts— Charitable  Bequests. 

§  1511.  Intention.  §  1522.  Perpetuities  as  to  Charitable 
§  1512.  From    what    Time  does  the  Gifts. 

Will  Operate.  §  1523.  After-acquired  Property. 

§  1513.  Parol  Evidence.  §  1524.  Power  to  Sell. 

§  1514.  Ambiguity    and    Conflicting  §  1525.  Charge  Upon  Land. 

Clauses.  §  1526.  In  Restraint  of  Marriage. 

§  1515.  Description  of  Devisee.  §  1527.  Restraint  Upon  Widow  to  Re- 
§  1516.  Next  of  Kin.  marry. 

§  1517.  To  Deprive  an  Heir  of  the  §  1528.  Constraint    in    Restraint    of 

Estate.  Marriage  Generally. 

§  1518.  Gift  to  Children  as  a  Class.  §  1529.  Widow's  Contingent  Right  to 
§  1519.  Personal  Representatives — Is-  Sell. 

sue— Servants.  §  1580.  Lapsed  Devises  and  Legacies. 
§  1520.  Forfeiture    of    Property    by 

Crime. 

§  1510.  Construction — General  Eule. — It  will  be  pre- 
sumed, in  the  absence  of  any  circumstances  calculated  to 
excite  suspicion,  that  the  testator  had  full  knowledge  of 
the  contents  of  his  will,  where  it  is  properly  executed  and 
his  capacity  to  make  it  has  been  satisfactorily  proved.' 
All  doubts  must  be  resolved  in  favor  of  the  testator  hav- 
ing said  exactly  what  he  meant ;  and  plain,  clear  words, 
understood  in  their  ordinary  sense,  must  always  control, 
unless  repugnant  to  other  words  used  in  another  part  of 
the  will."  This  is  a  cardinal  rule,  and  a  rule  of  common 
sense.  The  will  is  to  be  read  in  the  ordinary  and  gram- 
matical sense  of  the  words,  unless  some  obvious  absurdity 
or  some  repugnancy  or  inconsistency  with  the  declared 
intention  of  the  testator,  to  be  extracted  from  the  whole 
instrument,  should  follow  from  so  reading.* 

In  doubtful  cases  of  the  facts  surrounding  the  testator, 
his  property  and  those  to  whom  it  was  left,  the  court  must 
ascertain  what  was  probably  his  intention.*    And  it  must 

"  Maxwell  v.  Hill,  89  Tenn.  584. 

'  Marshall «.  Hadley,  N.  J.  Eq.  547;  Boston  Safety  Dep.  Co.  v.  Coffin,  153 
Mass.  95. 
•Abbott  v.  Middleton,  7  H.  L.  Cas.  68,  114. 
*Elyton  Land  Co.  «.  McElrath,  58  Fed.  Rep.  763. 
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be  borne  in  mind  thnt  the  true  inquiry  is  not  what  the 
testator  meant  to  express,  but  what  the  words  used  by  him 
do  express.'  Though  the  testator's  intention  when  ascer- 
tained, is  implicitly  obeyed,  however  informal  the  language 
in  which  it  is  conveyed,  yet  the  courts  in  construing  that- 
language  always  resort  to  certain  established  rules — rules 
deeply  imbedded  in  the  law — by  which  words  and  expres- 
sions standing  unexplained,  have  acquired  a  different  legal 
signification  v/hich  does  not  always  comport  with  their 
popular  acceptation."  The  acceptance  of  the  devise  by  the 
devisee  will  be  presumed.' 

§  1511.  Intention. — The  intention  of  the  testator  as  ex- 
pressed in  the  will  must  control.'  This  intention  must  be 
carried  out  when  not  in  conflict  with  the  law,  and  he  may 
direct  the  order  in  which  his  property  shall  be  subjected  to 
the  payment  of  his  debts,  and  such  direction  is  binding 
upon  his  distributees;  but  he  may  not  dispose  of  that 
which  he  had  already  given  to  his  children  during  his 
lifetime. ' 

The  general  rule  is,  that  courts  in  construing  a  will  may 
depart  from  its  strict  words  and  read  a  word  or  phrase  in  a 
sense  different  from  that  which  is  ordinarily  attributed  to  itj 
and  when  such  a  departure  is  necessary  to  give  effect  to 
what  appears  on  a  full  view  of  the  whole  will  to  have  been 
the  intention  of  the  testator.'  And  when  a  testator  makes 
known  his  purposes  respecting  the  testamentary  disposition 
of  his  property  by  the  use  of  plain  and  unambiguous  lan- 
guage, though  his  purposes  may  seem  unreasonable,  unjust 
and  absurd  to  others,  his  will  is  its  own  expositor,  and  a 
law  unto  the  court.'  But  it  must  not  be  construed  in  an 
inconsistent  manner.  Thus,  where  a  clause  of  the  will 
directs  the  distribution  of  property  "hereinbefore"  given^ 

'  Burks  V.  Lee,  76  Va,  389. 

« Gish  V.  Moomaw,  89  Va.  345. 

'  Darlington  ®.  Darlington,  160  Pa,  St.  65. 

*  Nichols  V.  Boswell,  103  Mo.  151;  Smith  v.  Bell,  9  Pet.  (TJ.  S.)  75;  Allison 
®.  Chauey,  63  Mo.  280. 

5  Hammett  B.  Hammett,  38  8.  Car.  50. 

•  Marshall  v.  Hadley,  50  N.  J.  Eq.  547. 
'Marshall  v.  Hadley,  50  N.  ,T.  Eq.  547. 
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such  clause  cannot  apply  to  property  given  by  subsequent 
clauses. ' 

Although  a  gift  by  express  terms  is  not  made  in  a  will,  a 
legacy  by  implication  will  be  upheld  where  the  words  of 
the  will  leave  no  doubt  of  the  testator's  intention,  and  can 
have  no  other  reasonable  interpretation."  And  in  the  con- 
struction of  a  will,  the  intention  of  the  testator,  apparent 
in  the  will  itself,  must  govern;  and  in  order  to  effectuate 
that  intention  as  collected  from  the  context,  the  words  may, 
when  necessary,  be  supplied,  transposed,  or  changed.' 

When  the  intention  to  dispose  of  the  whole  estate 
appears,  a  partial  intestacy  should  not  be  lecognized, 
unless  the  deficiency  in  the  expressions  of  the  will  is  such 
as  to  compel  it.*  And  in  construing  a  will,  the  fact  that  it 
was  executed  on  Sunday  will  not  be  considered,  as  its  exe- 
cution on  that  day  does  not  contravene  any  statute  against 
work  on  the  sabbath  or  Sunday.' 

§  1512.  Feom  what  Times  does  the  Will  Operate. 
— The  language  of  the  will  shall  be  construed  as  of  the 
date  of  the  decease  of  the  testator,  unless  the  contrary 
appears  to  have  been  the  intention  of  the  testator,  and  it 
will  operate  upon  all  the  estate  of  the  testator,  real  and 
personal,  at  the  time  of  his  decease,  so  far  as  its  terms  are 
applicable,  or  unless  the  intention  of  the  testator  appears  to 
have  been  otherwise.  This  is  the  general  rule  in  America 
and  in  England." 

Whenever  a  testator  refers  to  an  actually  existing  state 
of  things,  his  language  should  be  held  as  referring  to  the 
date  of  the  will,  and  not  to  his  death,  as  this  is  then  a  pros- 

•  Reid  B.  Walbach,  75  Md.  205. 

»In  re  Vowers,  113  N.  Y.  569;  Masterson  v.  Townshend,  133  N.  Y.  458, 
461;  Grafton  ».  Davies,  L.  R.  4  C.  P.  159,  166;  Whitney  v.  Whitney,  63  Hun 
(N.  Y.),  59;  Metcalf  v.  Parish,  128  Mass.  870,  375;  In  re  Rawlings'  Estate,  81 
Iowa,  701. 

'Dew  V.  Barnes,  1  Jones  Eq.  (N.  Car.),  151;  Kellogg  v.  Mix,  37  Conn.  243; 
Butterfleld  d.  Hanvant,  105  Mass.  338;  Aulick  v.  Wallace,  75  Ky.  533. 

*  Boston  Safety  Dep.  Co.  v.  Coffin,  152  Mass.  95. 

'Rapp  V.  Reehling,  124  Ind.  36;  Bennett  v.  Brooks,  9  Allen  (Mass.),  118; 
Beitenman's  Appeal,  55  Pa.  St.  183;  George  v.  George,  47  N.  H.  27. 

•Canfleld  v.  Bostwick,  21  Conn.  550;  Gold  v.  Judson,  21  Conn.  616;  Good- 
lad  V.  Burnett,  1  Kay  &  J.  344;  Bullock  v.  Bennett,  1  K.  &  J,  315. 
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pective  event.'  The  rule  that  a  will  for  some  purposes 
speaks  from  its  date,  and  for  other  purposes  from  the  death 
of  the  testator,  applies  only  to  the  ascertainment  of  the 
property  which  passes  by  it.  It  relates  to  the  effect  and 
operation  of  the  instrument  rather  than  to  its  construction. 
It  has  no  application  to  a  case  where  the  meaning  of  lan- 
guage is  involved.' 

§  1513.  Parol  Evidence. — Where  there  is  no  ambiguity 
on  the  face  of  the  will,  extrinsic  evidence  is  not  admissible 
to  show  an  intention  other  than  that  expressed  in  the  will.  ° 
But  to  aid  the  context,  extrinsic  proof  of  circurasbances  and 
situation  of  the  testator  when  the  will  was  executed,  may 
be  permitted  at  the  discretion  of  the  court.* 

Accordingly  where  the  quantity  of  the  testator's  interest 
in  land  is  uncertain,  the  presumption  is  that  he  intended  to 
convey  in  his  devise  just  such  a  title  as  he  himself  had, 
and  parol  evidence  is  not  admissible  to  contradict  these 
presumptions.'  Neither  is  parol  evidence  admissible  to 
show  what  the  testator  intended  to  devise,"  though  parol  evi- 
dence may  be  admitted  to  identify  land  named  in  the  devise. ' 

While  circumstances  surrounding  the  testator  at  the 
time  of  making  a  v/ill  may,  where  the  language  of  the  will 
is  of  doubtful  import,  be  proved  for  the  purpose  of  arriving 
at  the  testator's  intent,  the  intent  then  existing  when  ascer- 
tained, must  have  effect,  and  may  not  be  varied  by  after- 
occurring  events;  and  so,  circumstances  occurring  after  the 
execution  of  the  will  and  which  could  not  have  been 
within  the  contemplation  of  the  testator  at  that  time,  may 
not  be  available  as  showing  a  different  intent.' 

'  Crossly  «.  Clare,  Amb.  397. 

'Gray  a  Hattersley,  50  N.  J.  Eq,  206;  In  re  Swenson's  Estate,  55 Minn.  300. 

'Forbes  v.  Darling,  94  Mich.  631;  Kinney  v.  Kinney,  34  Mich.  250;  Waldron 
V.  Waldron,  45  Mich.  354;  Gilmore's  Estate,  154  Pa.  St.  523;  Garcia  v.  Berela 
(N.  Mex),  23  Pac.  Rep.  766;  In  re  Wells.  113  N.  Y.  896;  Ddugherty  v.  Rogers, 
119  Ind.  254. 

«  Gilmore's  Estate,  154  Pa.  St.  52il;  Little  v.  Giles,  25  Nebr.  813. 

'Tompkins  v.  Merriam,  155  Pa.  St.  440;  Miller  v.  Springer,  70  Pa.  St.  269. 

•Eckford-j.  Eckford  (Iowa),  53  N.  W.  Rep.  345;  Brennan  v.  Winkler,  37 
S.  Car.  457. 

'Jones  «.  Quattlebaum,  31  S.  Car.  606;  Brown  «.  Brown,  106  N.  Car.  451; 
Skinner  v.  Harrison,  116  Ind.  139. 

» Morris  v.  Sickly,  133  N.  Y.  456. 
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Neither  can  oral  declarations  be  resorted  to  to  explain 
the  testator's  intention.' 

§  1514.  Ambiguity  and  Conflicting  Clauses. — The  in- 
tention of  the  testator  is  to  be  collected  from  all  parts  of 
the  wiJl  taken  together,  and  after  looking  at  the  whole  in- 
strument and  considering  all  its  parts,  such  construction  is 
to  be  adopted  as  will  give  effect  if  possible  to  every  part  of 
the  wiU.'  And  ambiguous  clauses  will  be  construed  to- 
gether when  necessary'  to  find  the  testator's  intention.' 
But  the  clearly  expressed  purpose  of  a  testator  is  not  to  be 
overborne  by  modifying  directions  that  are  ambiguous  and 
equivocal,  and  may  justify  either  of  two  opposite  interpre- 
tations. Such  directions  are  to  be  construed  as  to  support 
the  testator's  definitely  announced  intention.' 

The  inconsistency  which  will  justify  a  disregard  of  the 
former  of  two  testamentary  provisions  relating  to  the  same 
subject,  must  be  clear  and  irreconcilable;  and,  if  one  of 
them  is  capable  of  a  construction  which  will  harmonize 
each  with  the  other  and  with  the  general  plan  of  the  tes- 
tator for  disposing  of  his  estate,  it  is  the  duty  of  the  court 
to  adopt  that  construction. '  The  court  must  ascertain  his 
intention  from  the  will  construed  as  a  whole,  and  harmo- 
nize all  of  its  provisions,  if  possible,  to  that  intent." 

And  where  a  bequest  is  first  made  in  terms  which  plainly 
vest  an  immediate  estate,  the  subsequent  addition  of  equivo- 
cal expressions  having  a  contrary  tendency,  will  not  be 

•Denfield,  Petitlouer,  156  Mass.  265;  Foster  v.  Smith,  156  Mass.  37S|  Bishop 
«.  Howard,  59  Conn.  455. 

'Rogers  ».  Rogers,  49  N.  J.  Eq.  98;  Gates  ».  Cooke,  3  Buir.  1886. 

'Robinson  ».  Greene,  17  R.  I.  771. 

<Sheetz's  Appeal,  82  Pa.  St.  213;  Hiestand  ».  Meyer,  150  Pa.  St.  501.  See, 
also.  Bates,  Petitioner,  159  Mass.  252;  Briggs  v.  Upton,  L.  R.  7  Ch.  376;  Bridge 
».  Abb  )t,  3  Bro.  C.  C.  224,  227;  Cotton  ®.  Cotton,  2  Beav.  67;  Smith  ii.  Palmer, 
7  Hare,  225;  Walter  v.  Makin,  6  Sim.  148;  King  v.  Cleaveland,  26  Beav.  166; 
4  DeG.  &  J.  477;  Gibbons  v.  Fairbanks,  26  Pa.  St.  217;  Bronson  ».  Phelps,  .58 
Vt.  612;  Baines  ®  Ottey,  1  Myl.  &  K.  465;  Palin  v.  Hills,  1  Myl.  &  K.  470; 
Davies  v.  Davies,  55  Conn.  319;  Rivenett  ■».  Bourquin,  53  Mich.  10;  Thompson 
v.  Young,  25  Md.  450. 

'Jones  V.  Strong,  143  Pa.  St.  496;  Ferry's  Appeal,  103  Pa.  St.  207;  Sheetz's 
Appeal,  82  Pa.  St.  313. 

« Stebbins  v.  Stebbins,  86  Mich.  474. 
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accepted  as  iudicative  of  a  contrary  intention.'  And  in  the 
construction  of  a  will  punctuation  may,  sometimes,  aid  in 
the  interpretation;"  and  clerical  errors  will  be  corrected.' 

§  1615.  Description  of  Devisee. — The  devisee  should  be 
definitely  described.  All  persons  may  be  devisees,  and  a 
corporation  may  be  a  devisee  if  not  prohibited  by  statute. 
The  statute  of  mortmain'  has  never  been  recognized  in  the 
United  States  except  in  Pennsylvania.  The  devise  takes 
effect  immediately  after  the  death  of  the  testator,  when 
the  devisee  must  be  in  esse,  though  a  child  en  ventre  sa 
mere  will  take.' 

So  it  is  held  that  an  unincorporated  society,  if  for  a  charit- 
able use,  may  take  as  a  devisee  when  subsequently  incor- 
porated.' The  devise  will  be  valid  if  the  property  and  the 
devisee  can  be  ascertained  by  the  will.'  A  devise  of  the 
rents  and  profits  of  land,  transfers  the  fee  to  the  devisee.' 
An  attempted  devise  of  land  on  which  the  testator  has  a 
mortgage  only,  does  not  transfer  the  mortgage."  But  the 
devise  of  ground  rents  conveys  the  reversion  or  fee.'" 

§  1516.  Next  of  Kin.— Husband  and  wife  are  not  next 
of  kin."  But  "personal  representatives  "  may  be  construed 

'  Kimble  v.  White,  50  N.  J.  Eq.  28;  Thornliill  v.  Hall,  3  CI.  &  Fin.  32;  Rose- 
boom  0.  Roseboom,  81  N.  Y.  356;  Freeman  v.  Coit,  96  N.  Y.  63.  See,  also. 
Gluey  V.  Balch,  154  Mivss.  318;  Hall  ».  Palmer,  87  Va.  354;  Conant  i>.  Palmer, 
63  Vt.  810;  Jones  v.  Strong,  143  Pa.  St.  496;  Wilmoth  ».  Wilmoth,  34  W.  Va. 
426. 

i'Lycaii  ».  Miller,  113  Mo.  548. 

'  In  re  Huddleston,  63  L.  Times,  355;  Johnson  v.  Johnson,  128  Ind.  93.  See, 
also,  Hick's  Appeal,  134  Pa.  St.  507. 

<"  9  George  II.  c.  36. 

'Burdet  ».  Hopegood.  1  P.  Wm.  486. 

» American  Tract  Society  «.  Atwater,  30  Ohio  St.  77;  Bartlett  ®.  King,  12 
Mass.  536;  Zeisweiss  v.  James,  63  Pa.  St.  465;  Ticknor's  Estate,  13  Mich.  44; 
Crerar  v.  'Williaras,  145  111.  365. 

■>  Alabama  Conference  v.  Price,  43  Ala.  39;  Button  «.  Tract  Soc,  23  Vt.  836. 

» King  j\  Grant,  55  Conn.  166;  Zimnier  a.  Sennott,  134  111.  508;  Bell  v.  Fowler, 
55  Conn.  364;  Williams  v.  MoKinney,  34  Kans.  514;  Ryan  v.  Allen,  120  111. 
648;  Post  V.  Rivers,  40  N.  J.  Eq.  21;  Davis  v.  Williams,  85  Tenn.  646;  David- 
son B.  Bates,  111  lud.  391. 

9  Marshall ».  Hadley,  50  N.  J.  Eo.  540 

'» Ogle  i>.  Reynolds,  75  Md.  145.  * 

"  Piatt  V.  Mickle,  137  N.  Y.  106. 
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next  of  kin. '  A  devise  of  real  estate  and  personalty  to 
"  heirs  at  law  "  will,  especially  when  they  are  to  take  in 
their  own  right  and  not  as  substitutes  for  their  ancestor, 
ordinarily  be  held  to  mean  those  who  would  be  entitled  to 
succeed  to  real  estate  in  case  of  intestacy.'  But  when  it  is 
contemplated  that  real  estate  shall  be  changed  into  money 
before  going  to  the  heirs  at  law,  then  these  words  are  held 
to  mean  those  entitled  to  succeed  to  personal  estate  in  case 
of  intestacy.* 

§  151Y.  To  Deprive  an  Heir  of  the  Estate. — To  de- 
prive an  heir  of  the  estate  in  a  devise,  it  is  not  sufficient 
that  the  testator  signifies  his  intention  that  such  heir  shall 
not  inherit  any  part  of  the  estate.  To  deprive  him  of  the 
share  which  the  law  gives  him  in  case  of  intestacy,  the 
testator  must  make  a  valid  disposition  of  it  to  some  other 
person.* 

The  presumption  that  the  testator  intended  to  dispose  of 
all  his  estate  amounts  to  this;  that  where  there  is  a  general 
intention  appearing  in  the  will  thereby  to  make  a  complete 
disposition  of  all  of  the  testator's  property,  such  general  in- 
tention is  allowed  weight  in  determining  what  was  intended 
by  a  particular  devise  that  may  admit  of  enlargement  or 
limitation;  but  the  general  intention  cannot  control  direc- 
tions to  the  contrary  or  enlarge  dispositions  beyond  their 
meaning.* 

§  1518.  Gift  to  Children  as  a  Class.— The  settled  rule 
of  construction  is  that  an  immediate  gift  to  children  as  a 
class  includes  only  those  who  are  in  existence  at  the  date 
of  the  testator's  death;  but  when  the  particular  estate  or 
interest  is  carried  out  with  a  gift  over,  the  limitation  in 
remainder  will  embrace  as  well  those  living  at  the  testator's 

'  Davies  v.  Davies,  55  Conn.  319.  See,  also,  Bulmer  v.  Jay,  3  Myl.  &  K.  197. 

« Proctor  v.  Clark,  154  Mass.  45. 

'Kendall  v.  Qleason,  153  Mass.  557;  White  v.  StaaSeld,  146  Mass.  434:  Ltiw- 
rence  v.  Crane,  158  Mass.  393.     See,  also,  Lott  ».  Thompson,  38  S.  Car.  38. 

•Haxtunc.  Corse,  2  Barb  Ch.  (N.  Y.)  506;  Jackson  v.  Schauber,  7  Cow. 
(N.  Y.)  187;  Chamberlain  v.  Taylor,  105  N.  Y.  185;  Farish  v.  Cook,  78  Mo. 
312;  WaUon  v.  "Watson,  110  Mo.  164. 

»Guim  V.  Hilton,  95  U.  S.  591. 
196 
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death  as  those  who  shall  subsequently  come  into  existence 
before  the  period  fixed  for  distribution.'  And  a  discretion- 
ary power  of  sale  vested  in  trustees  must  be  exercised  in  a 
reasonable  time;  and  the  ordinary  delay  in  actual  distribu- 
tion will  not  operate  to  let  in  after-born  children."  But 
this  rule  is  changed  by  statute  in  some  of  the  States,  and 
the  devise  will  vest  in  a  deceased  child's  children.' 

§  1519.  Personal  Eepeesentatives — Issue — Servants. 
— In  a  gift  of  personal  property  where  the  substitutes  of 
the  primary  legatee  are  described  by  the  word  "heirs," 
those  will  take  who  have  the  right  to  represent  the  primary 
legatee  as  next  of  kin,  and  not  the  executors  and  adminis- 
trators.* 

*' Issue"  includes  all  descendants.  Where  used  as  a 
word  of  purchase,  and  where  its  meaning  is  not  defined  by 
the  context,  and  there  are  no  indications  that  it  was  used 
in  any  other  than  its  legal  sense,  it  comprehends  all  persons 
in  the  line  of  descendants  through  the  ancestor,  and  so  has 
the  same  meaning  as  descendants.' 

"  Servants  "  mean  those  regularly  employed  by  the  tes- 
tator, and  not  those  who  may  be  employed  intermittently 
and  at  irregular  times." 

§  1520.  I'oRFEiTURE  OF  PROPERTY  BY  Ckime. — Forfeiture 
of  property  for  ciime  is  unknown  to  our  laws,  nor  does 

'  Coggins'  Appeal,  13t  Pa.  St.  10;  Laudwehr's  Estate,  147  Pa.  St.  121. 

=  Landwehr's  Estate,  147  Pa.  St.  131;  Hagger  «.  Payne,  33  Beav.  479.  See, 
also,  Alray  v.  Jones,  17  R,  I.  365;  Demill  v.  Reid,  71  Md.  175;  Hayne «. 
Irvine,  35  S.  Car.  389;  CampbeD  v.  Clark,  64  N.  H.  338;  Pugh  v.  Pugh,  105 
Ind.  553. 

sQ-atcalt  v.  Outcalt,  42  N.  J.  Eq.  500;  Wooley  «.  Paxton,  46  Ohio  St.  307; 
Pond  v.  Allen,  15  R.  I.  171.  See,  also,  Cody  v.  Bunn,  46  N.  J.  Eq.  131:  Hall 
ii^Hall,  140  Mass.  367;  In  re  Schedel,  73  Cal.  594. 

*Brokaw  ».  Hudson,  37  N.J.  Eq.  135;  Johnson  «.  Johnson,  3  Hare,  157; 
Branson  v.  Hill,  31  Md.  190;  Jarvis  v.  Pond,  9  Sim.  549;  Bates,  Petitioner,  159 
Mas  .  252;  Moore  v.  "Weaver,  16  Gray  (Mass.),  305;  Bond's  Appeal.  31  Conn. 
183;  Bronsono.  Phelps,  58  Vt  613;  Rivenett  «.  Bourquin,  53  Mich.  10;  Thomp- 
son V.  Young,  25  Md.  450;  Davies  v.  Davies,  55  Conn.  319. 

'Soper  V.  Brown,  136  N.  Y.  314;  65  Hun  (N.  Y.),  155;  Ralph  v.  Carrick,  11 
Oh.  D,  883;  Daly  «.  Greeoberg,  69  Hun  (N.  Y.),  238;  Russell  ».  Russell,  84 
Ala.  48. 

•Metcalf  V.  Sweeney,  17  R.  I.  313;  Townshend  ».  Windham,  2  Vern.  546; 
Bulling  V.  Ellice,  9  Jurist,  936. 
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crime  intercept  the  transmission  of  an  intestate  property  to 
the  testator's  heirs  and  distributees.*  This  is  the  true  Ameri  • 
can  doctrine.  But  in  New  York  this  doctrine  is  repudiated, 
and  it  is  held  that  a  devisee  who  murders  his  ancestor  for- 
feits his  right  to  the  property.  Because  it  was  not  the  in- 
tent of  the  legislature  in  the  general  laws  passed  for  the 
devolution  of  property  by  will  or  descent,  that  they  shall, 
and  they  do  not,  operate  in  favor  of  one  who  murders  his 
ancestor  in  order  to  come  speedil}'^  into  possession  of  his 
estate  either  as  devisee,  legatee  or  heir-at-law."  This  New 
York  doctrine  is  the  finest  specimen  of  court-made-law 
found  in  any  of  the  reports. 

The  true  doctrine  is  stated  by  a  circuit  court  of  Ohio* 
that  one  who  commits  murder  for  the  purpose  of  inherit- 
ing property,  is  not  thereby  prevented  from  inheriting  such 
property,  and  when  the  legislature  has  failed  to  make  any 
exception  in  the  law  as  to  descents,  it  is  not  within  the 
power  of  the  court  so  to  do. 

And  this  is  the  rule  laid  down  by  the  Nebraska  supreme 
court,  which  holds  that  when  a  statute  of  descent  is  plain 
and  unambiguous,  and  by  its  own  operation  vests  in  the 
heir  such  estate  as  he  is  entitled  to,  eo  instanti,  upon  the 
death  of  the  intestate  from  whom  the  inheritance  comes, 
even  if  the  heir  has  murdered  the  ancestor.  *  The  case  of 
Insurance  Co.  v.  Armstrong,  was  misapprehended  by  the 
New  York  court,  and  improperly  applied. 

The  New  York  case"  is  the  manifest  assertion  of  a  wisdom 
beheved  to  be  superior  to  that  of  the  legislature  upon  a 
question  of  policy. 

"When  statutes  are  ignored,  interpretation  becomes  legis- 
lation in  disguise.  The  true  doctrine  is,  that  where  the 
legislature,  not  transcending  the  limits  of  its  powers,  speaks 
in  clear  language  upon  a  question  of  policy,  it  becomes  the 

'  Owens  V.  Owens,  100  N.  Car.  240. 

'Riggs  V.  Palmer,  115  N)  Y.  506 

"Deem  v.  Milliken,  27  Cia  L.  Bui.  156;  28  Ohio  L.  Jour.  357. 

*  Shellenberger  v.  Ransom,  41  Nebr.  631,  overruling  the  same  case  ia 
31  Nebr.  61,  and  distinguishing  Insurance  Co.  v.  Armstrong,  117  U.  &. 
699. 

'117  U.S.  599. 

•Riggs  V.  Palmer,  115  N.  Y.  506. 
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judicial  tribunals  to  remain  silent,  because  the  judicial 
tribunals  of  the  State  hare  no  concern  with  the  policy  of 
legislation. ' 

By  the  provisions  of  the  civil  lavr  the  heir  cannot  take 
property  by  inheritance  or  will  from  the  ancestor  or  bene- 
factor whom  he  murdered.'  But  the  statutes  of  descent 
in  the  United  States  contain  no  such  provision  and  should 
not  be  interpreted  so  as  to  conform  to  the  doctrine  of  the 
civil  law. 

§  1521.  Trusts— Chaeitable  Bequests.— That  a  valid 
devise  or  bequest  may  be  limited  to  a  corporation  to  be 
created  after  the  death  of  the  testator,  provided  it  is  called 
into  being  within  a  time  allowed  for  the  vesting  of  future 
estates,  is  not  denied.'  But  a  trust  without  a  certain 
beneficiary  who  can  claim  its  enforcement  is  void,*  where 
the  doctrine  of  cypres  is  not  allowed.  And  this  objection 
is  not  obviated  by  a  creation  of  a  power  in  the  trustee  to 
select  a  beneficiary,  unless  the  class  of  persons  in  whose 
favor  the  power  may  be  exercised  has  been  designated  by 
the  testator  with  such  certainty  that  the  court  can  ascer- 
tain the  object  or  objects  of  the  power.  The  power  of 
selection  must  be  so  defined  that  there  are  persons  who  can 
come  into  court  and  show  they  are  embraced  within  the 
class  and  demand  the  enforcement  of  the  power." 

The  English  doctrine  of  cy  pres'  which  upholds  he- 
quests  for  charitable  uses  when  no .  beneficiary  is  named, 
has  no  place  in  the  jurisdiction  of  many  of  the  States. 
The  43  Eliz.  ch.  i,  is  in  force  in  many  States,  and  where 

'In  re  Powers,  35  Vt.  625;  State  v.  Lledtke,  9  Nebr.  468;  Hadden  ».  Col- 
lector, 5  Wall.  (U.  S.)  107:  Bruner».  Briggs,  39  Ohio  St.  478;  Jewell  v.  Weed, 
18  Minn.  272;  Plank-Road  Co.  v.  WoodhuU,  25  Mich.  99;  Hyatt  «.  Taylor.  43 
N.  Y.  358;  Woodbury  v.  Berry,  18  Ohio  St.  456;  Kent  v.  Mahaffey,  10  Ohio 
St.  304. 

'Code  Napoleon,  sect.  727;  Mack.  Rom.  L.  530-550,  Dom.  Civ.  L.  pt.  3,  bk. 
1,  tit.  1,  sect.  3. 

'Ingle's  o.  Trustees,  3  Pet.  (U.  S.)  99;  Burrill  v.  Boardman,  43  N.  Y.  354; 
Ould  K.  Hospital,  95  U.  S.  303. 

*  Prichard  v.  Thompson,  95  N.  Y.  76;  Read  v.  Williams,  125  N.  Y.  560, 
Tilden  v.  Green,  130  N.  Y.  29. 

•Tilden  «.  Green,  130  N.  Y.  39. 

•  43  Eliz.  c.  4. 
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it  prevails  bequests  to  charities  will  be  upheld."  And 
where  this  statute  does  not  prevail,  equity  will  come  in  and 
make  valid  a  bequest  to  a  body  corporate  which  shall  be 
organized  to  carry  out  the  intention  of  the  testator." 

§1522.  Perpetuities  as  to  Charitable  Gifts. — If  a 
testator  ties  up  his  property  for  a  time  by  possibility  longer 
than  the  rule  against  perpetuities  will  allow,  and  then  gives 
it  over  to  a  charity,  the  gift  to  charity  is  void,  because 
of  the  perpetuity  in  the  first  taker.  But  a  gift  may  be 
made  to  a  charity  in  the  future,  provided  there  is  no  gift  of 
the  property  in  the  first  instance  or  perpetuity  in  the  first 
taker. 

If  the  gift  in  trust  for  charity  is  itself  conditioned  upon  a 
future  and  uncertain  event,  it  is  subject  to  the  same  rules 
and  operation  as  any  other  estate  depending  for  its  coming 
into  existence  upon  a  condition  precedent.  If  the  condition 
is  never  fulfilled,  the  estate  never  arises.  If  it  is  so  remote 
and  indefinite  as  to  transgress  the  limits  of  the  time  pre- 
scribed by  the  rule  of  law  against  perpetuities  the  gift  fails 
ab  initio.'  But,  a  clause  of  a  will  making  a  charitable  gift 
for  a  free  public  library  which  provides  the  manner  of  put- 
ting the  library  into  practical  operation,  may  be  held  im- 
possible of  execution,  and  the  bequest  still  be  sustained  and 
carried  into  effect  by  a  court  of  equity.  A  court  of  equity 
will  consider  the  charity  as  the  substance,  and  if  the  mode 
pointed  out  in  the  face  of  the  will  for  carrying  it  into 
effect  fails,  will  provide  another  mode  by  which  the  charity 
may  take  effect.* 

§  1523.  After- Acquired  Property. — Every  interest  in 
land  expect  a  mere  possibility  is  devisable.  Therefore,  in- 
corporeal, and  corporeal  hereditaments,  estates  in  expect- 

'Heuser  v.  Harris,  43  111.  435;  Crerar  u.  Williams,  145  111.  635. 

'Halsey  v.  Convention,  75  Md.  375.    Compare  Tilden  v.  Green,  130  N.  Y.  39. 

'Crerar  v.  Williams,  145  111.  635;  Sims  v.  Quinlan,  16  Ir.  Ch.  191;  Jocelyn 
r  Nott,  44  Conn.  55;  Chamberlain  v.  Brackett,  L.  R.  8  Ch.  306;  Cherry  v. 
Mott.  1  Myl.  &  Cr.  133,  131,  133;  Clark  ®.  Tyler,  1  Drew.  642;  Carberry  v. 
Cox,  8  Ir.  Ch.  331. 

*Crerar  v.  Williams,  145  111.  625;  Halsey  v.  Convention,  75  Md.  375.  Com- 
pare Tilden  v.  Green,  130  N.  Y.  39. 
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ancy,  contingent  remainders,  where  the  remainderman  is 
known,  and  possibilities  coupled  with  an  interest  are  de- 
visable.' 

After-acquired  property  passes  under  a  will.  This  is 
now  the  law  in  England  and  in  most  of  the  States  in  this 
■country."  Under  these  statutes  the  will  speaks  from  the 
time  of  the  testator's  death  and  passes  after-acquired  prop- 
erty, unless  the  contrary  intention  appears.'  But  some  of 
the  statutes  require  that  the  intention  shall  appear  in  direct 
and  explicit  terms  on  the  face  of  the  will.*  And  the  ground 
rents  which  the  testator  will  inherit  in  the  future  may  be 
devised.' 

The  following  States  have  statutes  making  after-acquired 
property  pass  with  the  will,  though  some  of  these  statutes 
make  it  necessary  to  explicitly  state  this  intention  in  the 
will:  Alabama,  California,  Colorado,  Connecticut,  Dela- 
ware, Georgia,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky, 
Xiouisiana,  Maine,  Maryland,  Massachusetts,  Minnesota, 
Mississippi,  Missouri,  Nebraska,  New  Jersey,  New  Hamp- 
shire, New  York,  North  Carolina,  Ohio,  Pennsylvania, 
Ehode  Island,  South  Carolina,  Tennessee,  Texas,  Vermont,. 
Tirginia,  West  Virginia,  and  Wisconsin. 

Where  the  statute  does  not  control,  where  one  under- 
iakes  to  make  a  will,  it  will  be  presumed  that  his  purpose 
is  to  dispose  of  his  entire  estate."  Because  the  law  prefers 
a  construction  of  a  will  that  will  prevent  a  partial  intest- 
acy.' It  may  therefore  be  laid  down  as  a  general  proposi- 
tion that  where  the  testator  makes  a  general  devise  of  his 
real  estate,  especially  by  residuary  clause,  he  will  be  con- 
sidered as  meaning  to  dispose  of  such  property  to  the  full 

'4  Kent's  Com.  511,  513. 

'Flummerfelt  -o.  Flummerfelt,  51  N.  J.  Eq.  493;  In  re  Champion,  63  L.  J. 
Ch.  60;  67  Law  T.  N.  S.  344;  Roberts  e.  Roberts,  140  111.  345. 

^McClaskey  ».  Barr,  54  Fed.  Rep.  781;  Paine  «.  Forsaith,  84  Me.  66;  Suc- 
cession of  Blakemore,  43  La.  Ann.  845;  Woman's  Union  Missionary  Sec.  v. 
Mead,  131  111.  338. 

■•Church  V.  Manufacturing  Co.  14  R.  I  539;  In  le  Lorillard,  16  R.  I.  354. 

'Graham  v.  Knowles,  140  Pa.  St.  334;  Graham  v.  Grugan,  133  Pa.  St.  79. 

"Phelps  V.  Phelps,  143  Mass.  570;  Pruden  ».  Prudcn,  14  Ohio  St.  351;  Gilpin 
-».  Williams,  17  Ohio  St.  396. 

'Vernon  b.  Veruon,  53  N.  Y.  351;  Given  «.  Hilton,  95  U.  8.  594;  Harden- 
burgh  V.  Ray,  151  U.  S.  113. 
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extent  of  his  capacity;  and  such  devise  will  carry  not 
only  the  property  held  at  the  execution  of  the  will,  but 
also  real  estate  subsequently  acquired  of  which  he  may  die 
seised  and  possessed  at  the  date  of  his  death,  provided 
there  is  testamentary  power  to  make  such  disposition.' 

§  1524-  Power  to  Sell. — Where  the  testator  directs  that 
his  real  estate  shall  be  sold  and  that  the  proceeds  are  to  be 
distributed  by  the  executor  for  purposes  which  he  alone 
can  by  law  perform,  he  has  the  implied  power  to  sell.' 
And  when  a  testator  disposes  of  his  whole  property,  a  de- 
vise of  ground  rents  of  certain  lands,  means  the  reversion 
or  fee  which  he  owns;  and  if  these  rents  are  to  be  appro- 
priated to  a  certain  purpose,  the  reversion  or  fee  will  be 
sold.' 

§  1525.  Charge  upon  Land.  —  When  land  is  devised 
to  a  person  either  individually  or  as  executor,  and  the  de- 
visee either  as  an  individual  or  a  trustee  is  directed  to  pay 
a  legacy,  such  legacy  is  by  implication  a  charge  upon  the 
land  so  devised.*  And  this  canon  of  interpretation  applies 
to  a  case  of  a  devise  to  the  heirs  at  law.'  And  when  sons 
accept  laud  devised  to  them  by  will,  laying  on  them  the 
duty  to  support  their  sisters  and  moiher,  they  become 
jointly  and  severally  liable  for  such  support.' 

Charges  upon  land  are  extinguished  by  the  union  of  the 
title  and  the  charge  in  one  person.' 

§  1526.  In  Restraint  op  Marriage. — It  is.  the  established 
rule  of  law  that,  even  with  respect  to  devises  of  real  estate, 

'Hardenburgh  v.  Ray,  151,  U.  S.  113. 

'Jackson  v.  Penis,  15  John.  (N.  Y.)  346;  Ogle  v.  Reynolds,  75  Md.  145j 
Peters.  Beverly,  10  Pet.  (U.  S.)  565;  Davoue  v.  Fanning,  2  Johns.  Ch.  (N.  Y.) 
253;  Doe  v.  Hughes,  6  Exch.  223. 

'  Ogle  V.  Reynolds,  75  Md.  145. 

*Mathewson  v.  Sanders,  11  Conn.  144;  Harris  v.  Ply,  7  Paige  (N.  T.),  421; 
Cross  V.  Kennington,  9  Beav.  150;  Wyckoff  v.  Wyckoff,  48  N.  J.  Eq.  113. 

'Preston  v.  Preston,  2  Jur.  N.  8.  1040;  Alcock  ».  Sparhawk,  2  Vern.  228; 
Aubreys.  Middleton,  2  Eq.  Cas.  Abr.  497;  Greville  v.  Browne,  7  H.  L.  Cas. 
689. 

'Shillito®.  Shillito,  160  Pa.  St.  167. 

'Boyd  V.  Sachs  (Md.),  28  At.  Rep.  391. 
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a  subsequent  condition  which  is  intended  to  operate  in  gen- 
eral and  unqualified  restraint  of  marriage,  or  the  natural 
effect  of  which  is  to  create  undue  restraint  upon  marriage 
and  promote  celibacy,  is  void,  as  contrary  to  public  policy. 

In  England  this  doctrine  was  derived  by  the  ecclesiastical 
courts  from  the  Roman  civil  law  which  declared  void  all 
conditions  in  a  will  restraining  marriage,  whether  precedent 
or  subsequent,  whether  there  was  any  gift  over  or  not. 

But  the  court  of  equity  would  not  enforce  this  doctrine 
in  all  of  its  bearings.  Hence,  this  doctrine  has  been  modi- 
fied by  curious  refinements  respecting  real  and  personal 
estate,  conditions  and  limitations,  conditions  precedent  and 
conditions  subsequent,  gifts  with  and  without  valid  limita- 
tions over,  and  the  application  of  the  rule  to  widows  and 
other  persons.  The  whole  subject,  at  one  time,  as  to  what 
conditions  in  restraint  of  marriage  shall  be  regarded  as 
valid  and  what  as  void,  was  involved  in  great  uncertainty 
and  confusion  in  England  and  in  this  country. 

The  true  rule  at  the  present  time  is  that  one  wlio  has  an 
interest  in  the  future  marriage  and  settlement  of  a  person 
in  life,  may  annex  any  reasonable  condition  to  the  bequest 
of  property  to  such  persons,  although  it  may  operate  to  de- 
lay or  restrict  the  formation  of  the  marriage  relation,  and 
so  be  in  some  respect  in  restraint  of  marriage.'  The  cases 
seem  to  resolve  themselves  for  the  most  part  into  the  mere, 
judgment  of  the  court  upon  the  circumstances  of  each  par- 
ticular case.'  Now  the  rule  is  well  established  that  condi- 
tions annexed  to  devises  and  legacies  restraining  widows 
from  marrying  are  valid.'  Such  condition  will  be  upheld 
in  the  case  of  widows  whether  there  is  a  gift  over  or  not.* 

And  a  devise  to  a  wife  with  power  to  sell  during  her 
widowhood,  and  then  a  gift  over  to  her  children  if  she  mar- 
ries, passes  only  the  portion  of  the  estate  not  disposed  of 
during  her  widowhood." 

'  3  Redfield  oa  Wills,  290. 

'2  Pom.  Eq.  Jur.  933;  Coppage  v.  Heirs,  2B.  Mon.  (Ky.)  313. 

'  2  Pom.  Eq.  Jur.  933. 

^  3  Redfield  on  Wills,  396;  Schouler  on  Wills,  603;  Knight  v.  Mahoney,  153 
Mass.  523;  Nash  v.  Simsou,  78  Me.  143. 

'  Little  «.  Giles,  35  Nebr.  321,  333;  Robert  v.  Lewis^  153  U.  8.  867,  overrul- 
ing Giles  ®.  Little,  104  U.  S.  291. 
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§  1527.  Restraint  Upon  Widow  to  Re-marry. — What- 
ever may  be  true  of  devises  and  bequests  to  other  persons, 
the  right  of  a  widow  to  receive  certain  portions  of  an  estate 
of  her  deceased  husband  is  secured  by  statutes,  if  she 
chooses  to  avail  herself  of  them.  If  a  widow  prefers  to 
take  under  the  will  of  her  husband,  and  he  has  chosen 
by  his  will  to  give  her  the  use  of  property  during  her 
widowhood  only,  intending  that  if  she  marry  again  she 
should  rely  thereafter  for  her  support  upon  her  future 
husband,  such  intention  ought  not  to  be  defeated  on  any 
ground  of  public  policy;  the  decisions  on  this  question  do 
not  proceed  upon  a  distinction  between  a  limitation  of  the 
duration  of  the  estate  given  to  the  widow,  and  a  condition 
subsequent  whereby  the  estate  is  divested  by  her  mar- 
riage.' Nor  is  there  any  difference  in  the  restraint  that 
may  thus  be  placed  on  a  woman  and  that  which  may  be 
placed  on  a  man." 

The  rule  is  now  to  construe  limitations  or  conditions 
which  are  annexed  to  devises  and  bequests  to  the  widow 
of  the  testator  as  valid,  although  they  tend  to  restrain  her 
from  marrying  again,  and  although  the  will  does  not  dis- 
pose of  the  property  by  a  gift  over  to  the  other  persons  in 
the  event  of  her  marrying  again ;'  and  this  is  the  English 
rule  now.' 

In  Indiana,  under  a  statute  prohibiting  conditions  in 
restraint  of  second  marriages,  devises  during  widowhood 
are  held  Umitations  and  not  within  the  statute  ;"  but, 
under  the  same  statute,  it  has  been  held  that  devises  dur- 
ing natural  life  or  widowhood,  and  ' '  during  natural  life 

'Knight  V.  Mahoney,  152  Mass.  523;  Siddons  v.  Cockrell,  131  111.  653;  Squier 
V.  Harvey,  16  R.  I.  226;  Little  v.  Giles,  25  Nebr.  813;  Long  v.  Paul,  129  Pa.  St. 
456;  Rowland  ».  Rowland,  29  S.  Car.  54;  Shackelford  v.  Hall,  19  111.  212;  Brotz- 
man's  Estate,  183  Pa.  St.  478;  Best  v.  Best,  88  Ky.  569;  Phillips  v.  Ferguson, 
85  Va.  509:  Mann.  v.  Jackson,  84  Me.  400;  Martin  d.  Seigler,  82  S.  Car.  267. 

'Bostick  V.  Blades,  59  Md.  231;  Allen  v.  .Jackson,  1  Ch.  D.  399.  Compare 
Binnerman  v.  Weaver,  8  Md.  517;  Waters  v.  Tazwell,  9  Md.  291. 

*  White  V.  Sawyer,  13  Met.  (Mass.)  546;  Knights.  Mahoney,  152  Mass.  528; 
Loring  v.  Loring,  100  Mass.  340;  Gibbons  v.  Gibbons,  140  Mass.  102. 

■■Allen  V.  Jackson,  1  Ch.  D.  399;  Newton  ii.  Marsdon,  2  Johns.  &  Hem. 
356. 

'Harmon  v.  Brown,  58  Ind.  207;  Summit  v.  Yount,  109  Ind.  506.     See,  also, 
Wood  V.  Beasley,  107  Ind.  37;  Levengood  v.  Hoople,  124  Ind.  27. 
197 
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or  so  long  as  she  may  remain  my  widow,"  are  conditions 
and  void.' 

In  one  English  case  it  has  been  decided  that  the  distinc- 
tion between  limitations  and  conditions  has  no  application 
to  devises;'  this  case  seems  to  stand  alone. 

§  1528.  Conditions  in  Eesteaint  of  Marriage  Gener- 
ally.— All  unqualified  restrictions  on  marriage  are  void  on 
the  ground  of  public  policy.  When  the  will  is  not  to  pro 
mote  celibacy  by  imposing  a  condition  in  restraint  of 
marriage  but  only  to  create  a  limitation  of  a  child's  estate 
in  the  property,  the  provision  will  be  upheld.  Such  a  con- 
dition is. not  in  terrorem  in  restraint  of  a  child's  marriage. 
Therefore,  a  testator  may  furnish  support  to  a  child  until 
other  means  shall  be  provided.  Such  provision  is  in  no  re- 
spect contra  bonos  mores.' 

A  reasonable  condition  precedent  is  always  valid,  and  the 
estate  cannot  vest  until  the  condition  is  complied  with.^ 

A  reasonable  restriction  of  marriage  will  be  sustained. 
Thus,  a  testator  may  devise  property  to  his  daughter  so 
long  as  she  shall  remain  single.  Such  a  condition  does  not 
promote  celibacy  but  creates  a  limitation  of  her  estate  until 
her  marriage  when  another  home  shall  be  provided  her  by 
her  husband.'  If  a  condition  precedent  is  unreasonable, 
the  condition  is  void  and  the  legacy  is  absolute;  but  if  the 
condition  is  reasonable,  it  must  be  fulfilled  or  the  estate 
never  vests." 

Restrictions  to  a  certain  age  on  marriage,  or  from  mar- 
rying a  certain  person  or  one  of  a  certain  class  of  persons, 
are  reasonable  and  valid  when  they  do  not  practically  pro- 
hibit marriage.'  An  Ilhnois  case  holds  that  the  heir  must 
have  had  notice  of  such  condition  before  breach  to  make  it 
valid.'    But  this  doctrine  of  notice  is  not  sustained  by  rea- 

'  Coon  B.  Bean,  69  Ind.  474;  Stilwell  v.  Knapper,  69  Ind.  558. 

2  Jones  V.  Jones,  1  Q.  B.  Dlv.  379. 

3  Mann  v.  Jackson,  84  Me.  400;  Denfield,  Petitioner,  156  Mass.  265. 
^Phillips®.  Ferguson,  85 Va.  509. 

'Mann  v.  Jackson,  84  Me.  400;  Denfield,  Petitioner,  156  Mass.  365. 
'Phillips  V.  Ferguson,  85  Va.  509;  Eeufl  v.  Coleman,  30  W.  Va.  171. 
■"  Otis  V.  Prince,  10  Gray  (Mass.),  581 ;  Shackelford  v.  Hall,  19  111.  213.  215. 
'  Shackelford  v.  Hall,  19  111.  313.    In  the  decision  of  this  case,  the  court 


§§  1529-1530]  Tm.E  by  will.  1571 

son  or  by  precedent  and  should  not  be  followed;  this  case  is 
a  solecism. 

§  1529.  Widow's  Contingent  Eight  to  Sell. — Where 
the  widow  takes  a  life  estate,  the  contingent  authority,  in 
case  of  necessity  to  sell  any  part  of  the  estate  for  her  sup- 
port and  maintenance  during  her  widowhood,  does  not  en- 
large her  estate  to  an  absolute  fee.'  Such  power  confers 
only  a  power  and  not  property.'  And  the  words  in  a  will 
"to  remain  hers  so  long  as  she  shall  be  or  remain  unmar- 
ried after  my  decease,"  are  words  of  limitation  which 
clearly  show  it  to  have  been  the  intention  of  the  testator 
to  limit  the  duration,  at  longest,  to  the  natural  life  of  his 
widow.     They  mean  no  more  than  widowhood.' 

§  1530.  Lapsed  Devises  and  Legacies. — All  devises  shall 
be  deemed  lapsed,  if  the  devisee  dies  in  the  lifetime  of  the 
testator.  But  there  is  a  distinction  taken  in  the  English 
books  between  a  lapsed  legacy  of  personal  estate,  and  a 
lapsed  devise  of  real  estate;  and  while  the  former  falls 
into  the  residuary  estate,  and  passes  by  the  residuary 
clause,  if  any  there  be,  and  if  not,  passes  to  the  next  of 
kin,  the  latter  does  not  pass  to  the  residuary  devisee,  but 
the  devise  becoming  void,  the  estate  descends  to  the 
heir  at  law.'  And  in  this  connection  the  word  "heirs"  is  a 
word  of  limitation,  and  the  heirs  cannot  take  as  purchas- 
ers, unless  the  testator  intended  to  give  them  the  devise 
as  a  limitation  over  in  case  of  the  death  of  the  primary 
devisee.*  And  when  there  is  no  devisee,  the  devise  will 
lapse." 

agreed  beforehand  to  repudiate  the  testator's  condition,  whether  sustained  by 
law  or  not;  so  this  case  stands  without  foundation  in  tliis  respect. 

'  Warren  v.  Webb,  68  Me.  137;  Stuart  o.  Walker,  73  Me.  140;  Kash  v. 
Simpson,  78  Me.  143. 

« Ayer  v.  Ajer,  128  Mass.  575;  Burleigh  v.  Clough,  52  N.  H.  267;  Herring 
31.  Barrow,  13  Ch.  D.  144. 

'Lorings.  Loring,  100  Mass.  341. 

*  Leake  v.  Robinson,  2  Merv.  393;  Brown  ».  Higgs,  5  Ves.  501;  Roberts  v. 
Cooke,  16  Ves.  451;  Doe  ».  Edlin,  4  Adol.  &  El.  582. 

'Kimball  v.  Story,  103  Mass.  383;  Hand  v.  Marcy,  38  N.  J.  Eq.  59;  Da  via 
©.  Taul,  6  Dana  (Ky,),  53. 

'  Hutchinson's  Appeal,  34  Conn.  300. 
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Where  persons  take  not  as  joint  tenants,  a  separate 
bequest  to  one  who  dies  before  the  testator,  lapses.'  But  a 
devise  to  two  or  more  joint  tenants  will  not  lapse  upon  the 
death  of  one,  as  the  survivors  will  take  the  entire  estate." 

In  a  legacy  of  personal  property  to  a  person  and  "his 
heirs,"  the  word  "heirs"  will  be  held  as  used  as  a  word  of 
limitation  indicating  that  the  whole  interest  of  the  testator 
in  the  personal  property  bequeathed  was  given  absolutely 
to  the  legatees  living  at  his  death,  but  not  to  the  heirs  of 
such  as  had  died  before  the  testator.' 

A  devise  to  a  class  as  "to  my  children"  means  the  chil- 
dren living  at  the  death  of  the  testator  and  there  can  be 
no  lapse.' 

The  statutes  of  the  different  States  have  generally  abol- 
ished the  doctrine  of  lapse  in  the  case  of  the  death  of  the 
devisee,  stating  to  whom  the  estate  shall  go  in  case  of 
the  death  of  the  devisee  before  the  testator.' 


Article  Y. 
Contract  to  Make  a  Will. 

§  1531.  Contracts  to  Make  Wills.  §  1535.  Revocation  of    Testamentary 

§  1533.  Consideration.  Disposition  of  Property. 

§  1533.  Specific  Performance.  §  1536.  Breach— Damages. 

§  1534.  Proof  Required. 

§  1531.  Contracts  to  Make  Wills. —  It  is  a  common 
practice  for  a  party  to  contract  to  make  a  will  in  favor  of 
another  party,  provided  the  latter  will  perform  some  ser- 
vice or  duty  to  the  former.     A  party  may  enter  into  a 

'  Stetson  ».  Eastman,  84  Me.  366;  Bill  v.  Payne,  63  Conn.  140;  Ryon's  Ap- 
peal, 134  Pa.  St.  538;  VanBeureno.  Dasli,  30  N.  Y.  393;  Cummings  v.  Bram- 
ball,  130  Mass.  553. 

"Bolles  V.  Smith,  39  Conn.  319;  Dow  v.  Doyle,  103  Mass.  489. 

'  Wood  V.  Seaver,  158  Mass.  411;  Bryson  u.  Holbrook,  159  Mass.  280. 

*Schaflfer  ■».  Kettell,  14  Allen  (Mass.),  528;  Downing  v.  Marshall,  33  N.  Y. 
366. 

'Pond  «.  Allen,  15  R.  I.  171;  Wooley  i).  Paxson,  46  Ohio  St.  307;  Stock- 
bridge  V.  Stockbridge,  145  Mass.  517;  Outcalt  v.  Outcalt,  43  N.  J.  Eq.  COO; 
Rivers  v.  Rivers,  36  S.  Car.  303. 
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binding  contract  to  dispose  by  will,  in  a  particular  manner, 
of  the  whole  or  any  part  of  his  property,  real  or  personal. 
If  the  character  of  the  contract  or  its  subject-matter  be 
such  as  requires  it  to  be  in  writing,  in  order  to  satisfy  the 
statute  of  frauds,  it  may,  though  made  by  parol,  neverthe- 
less, be  enforced  in  a  court  of  equity  by  a  decree  of  specific 
performance  by  the  promisee  to  the  extent  of  irretrievably 
altering  his  position,  so  that  it  would  be  a  fraud  upon  him 
to  refuse  the  performance  of  the  other  part  of  the  contract. 
But  there  most  be  a  positive  agreement  to  make  a  will;' 
though  the  contract  to  will  real  estate  to  a  certain  person 
IS  oral,  part  performance  will  take  it  out  of  the  statute  of 
frauds.'  Such  contracts  are  vaMd,  and  have  been  enforced 
by  courts  of  equity.'  As  the  devisee  is  a  purchaser,  the 
contract  is  within  the  statute  of  frauds.* 

§  1532.  CoNSiDBRATiON. — Such  contracts  are  looked  upon 
with  suspicion,  and  will  not  be  sustained,  except  upon 
the  strongest  evidence  that  they  were  founded  upon  a 
valuable  consideration  and  were  the  deliberate  act  of  the 
decedents.'  But  whether  witnessed  by  a  writing,  or  rest- 
ing wholly  in  parol,  like  all  other  enforceable  contracts,  it 
must  be  founded  on  a  sufficient  consideration,  either  of 
benefit  to  the  one  party  or  of  detriment  to  the  other,  or  of 
both  combined.  There  is  no  exception  in  this  respect.  To 
relax  this  rule  of  sufficient  consideration  would  open  the 
door  to  the  proving  and  estabhshing  of  wills  made  by 
parol,  and  in  contradiction  of  a  written  will  executed  with 
all  the  statutory  formalities.' 

'  Wright's  Estate,  155  Pa.  St.  64;  Hale  v.  Hale,  90  Va.  728. 

'Fuchs  V.  Fuchs,  48  Mo.  App.  18;  Lee's  Appeal,  53  Conn.  363;  McKeegan 
e.  O'Neill,  23  8.  Car.  454;  Wlietstine  v.  Wilson,  104  N.  Car.  385.  Compare 
Ellis  V.  Cary,  74  Wis.  176. 

•Faxton  v.  Faxon,  28  Mich.  159;  Rice  v.  Hartman,  84  Va.  251;  Sword®. 
Keith,  31  Mich.  347;  De  Moss  v.  Robinson,  46  Mich.  62;  Johnson  v.  Hubbell, 
10  N.  J.  Eq.  323;  Carmichael  v.  Carmichacl,  73  Mich.  76;  Kofka  v.  Rosicky, 
41  Nebr.  338. 

<  Harder  v.  Harder,  3  Sandf.  Ch.  (N.  Y.)  17;  Walpole  v.  Orford,  3  Yes.  403: 
Catou  v.  Caton,  L.  R.  1  Ch.  137;  2  H.  L.  127. 

'  Fry  on  Spec.  Perf .  sect.  223. 

'  Drake  v.  Lannlng,  49  N.  J.  Eq.  452.  See,  also,  Freeman  v.  Freeman,  43 
JS.  Y.  34,  39;  Young  v.  Young,  45  N.  J.  Eq.  27. 
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A  contract  to  will  land  to  a  certain  parson  in  considera- 
tion that  he  will  support  the  promisor  during  his  life  is  a 
sufficient  consideration.'  The  surrender  by  parents  of  a 
child  of  all  control  over  her  and  her  services  and  company, 
constitutes  a  valuable  consideration  for  a  promise  of  adop- 
tion which  may  be  enforced.' 

§  1533.  Specific  Performance.— It  is  within  the  juris- 
diction of  equity  to  do  what  is  equivalent  to  a  specific  per- 
formance of  such  a  contract  by  requiring  those  upon  whom 
the  legal  title  has  descended,  to  convey  the  property  in  ac- 
cordance with  the  terms  of  the  contract  made  by  the 
promisor  to  convey.  When  a  contract  is  made  to  carry  out 
or  perform  some  obligation  made  and  entered  into  by  the 
decedent,  it  is  not  essentially  a  will  but  in  the  nature  of  a 
contract,  and  its  validity  as  an  instrument  will  not,  in  such 
case,  depend  upon  its  formality  to  the  requirements  of  a 
will,  but  to  those  things  which  the  law  deems  essential  to 
the  making  of  a  valid  contract.  A  promise  to  make  a  will 
in  favor  of  a  party,  supported  by  a  sufficient  consideration, 
and  in  due  form  of  law  is  a  valid  contract,  and  if  the  will 
is  not  made,  the  contract  may  be  specifically  enforced 
against  the  heirs  of  the  decedent.'  And  so  when  the 
promisor  agrees  to  make  a  will  in  favor  of  the  promisee  if 
the  latter  wiU  move  on  to  his  farm  and  take  care  of  the 
former,  a  court  will  enforce  the  contract  after  part  perform- 
ance.* And  this  contract  cannot  be  changed  after  the 
promisor  has  become  insane.' 

§  1534.  Proof  Required. — In  establishing  such  a  con- 
tract, showing  consideration  and  terms,  there  must  be  clear 

'  Fuchs  V.  Fuchs,  48  Mo.  App.  10;  Lee's  Appeal,  53  Conn.  363;  Smith  ». 
Pierce,  6o  Vt.  300. 

«Sliarkey  <o.  McDermott,  91  Mo.  647;  Healey  v.  Simpson,  113  Mo.  340;  Van 
Duyne  v.  Vreeland,  11 N.  J.  Bq.  370;  13  N.  J.  Eq.  143;  Hill®.  Gomme,  1  Beav. 
540 ;  Power  o.  Hafley,  85  Ky.  671.  Compare  Austin  o.  Davis,  138  Ind.  473. 

^  Drake  «.  Lanrjing,  49  N.  J.  Eq.  453;  Newton  a.  Newton,  46  Minn  33; 
Emery  v.  Darling,  50  Ohio  St.  160. 

■"Smith  D.  Pierce,  65  Vt.  300;  Denlar  ».  Hile,  123  Ind.  68;  Eaton  v.  Whita- 
ker,  18  Conn.  333;  Parsell  «.  Stryker,  41  N.  Y.  480.  See,  also,  Emery  ». 
Darling,  50  Ohio  St.  160;  Newton  v.  Newton,  46  Minn.  33;  Eldred  «.  Warner,  1 
Ariz.  T.  175;  Bolman  «.  Overall,  80  Ala.  451. 

"Hudson  V.  Hudson,  87  Ga.  678 
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and  convincing  evidence.  Such  a  contract  can  only  be  en- 
forced when  it  is  clearly  proved  by  direct  and  positive  testi- 
mony, and  where  its  terms  are  definite  and  certain.'  If 
the  evidence  is  not  clear  and  definite  the  contract  wiU  not 
be  upheld  and  no  specific  performance  decreed.'  Such  con- 
tract is  regarded  with  suspicion,  and  will  not  be  sustained 
except  upon  the  strongest  evidence  that  it  was  fairly  made 
upon  a  valuable  consideration.' 

§  1535.  Eevocation  of  Testamentary  Disposition  op 
Property. — Revocation  of  a  will  can  be  made  at  any  time 
before  the  death  of  the  testator  for  it  only  takes  effect 
from  his  death.  If  an  instrument  in  writing  passes  a  pres- 
ent interest  in  real  estate,  although  the  right  to  its  enjoy- 
ment may  not  accrue  until  some  future  time,  it  is  a  deed  or 
contract;  but  if  the  instrument  does  not  pass  an  interest  or 
right  until  the  death  of  the  maker,  it  is  a  will  or  testament- 
ary paper  provided  it  be  properly  executed;'  and  it  can  be 
revoked  like  any  other  will."  But  if  the  grantee  or  prom- 
isee has  been  placed  in  possession  of  the  land  to  be  devised 
to  him  according  to  contract  testamentary  in  its  character 
and  form,  and  has  substantially  performed  all  its  terms,  the 
contract  will  be  upheld  and  specific  performance  decreed, 
and  the  decedent's  estate  held  liable  for  the  contract.'  And 
though  the  contract  be  by  parol,  it  may  be  enforced  in  a 
court  of  equity  when  part  performed  by  the  promisee  to 
the  extent  of  irretrievably  altering  his  position,  so  that  it 
would  be  in  fraud  upon  him  to  refuse  performance  of  the 
other  part  of  the  contract,  when  founded  upon  a  sufficient 
consideration. ' 

'  Wall's  Appeal,  111  Pa.  St.  464;  King's  Estate,  150  Pa.  St.  143;  Drake  «. 
Lanning,  49  N.  J.  Eq.  453;  Davis  ».  Ilendricks,  99  Mo.  478. 

"Snyder  v.  Suyder,  77  Wis.  95;  Cessna  v.  Miller,  85  Iowa,  725. 

'Fry  on  Spec.  Perf.  sect.  223.  See,  also,  Bird  «.  Johnson,  73  Mich.  483; 
Scoggins  V.  Smith,  31  S.  Car.  605;  Graham  v.  Graham,  34  Pa.  St.  475;  Cox  v. 
Cox,  36  Gratt.  (Va.)  305,  313. 

*Sperber  v.  Balster,  60  Ga.  317;  Turners.  Scott,  51  Pa.  St.  126;  Burlington 
University  v.  Barrett,  22  Iowa,  60;  Keed  v.  Hazleton,  37  Kans.  331;  Gould  v. 
Mansfield,  103  Mass.  408. 

'  Hazleton  v.  Reed,  46  Kans.  73. 

•Tuit  V.  Smith,  137  Pa.  St.  35;  Smith  v.  Tuit,  137  Pa.  St.  341. 

'  Drake  v.  Lanning,  49  N.  J.  Eq.  453. 
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So  where  a  testator,  when  in  advanced  years,  induces  a 
party  to  reside  with  and  continue  valuable  services  to  him 
on  the  faith  of  his  representations  that  by  so  doing  the 
party  should  become  entitled  to  the  benefit  of  property  for 
hf  e  at  the  testator's  death,  and  witnessed  by  a  codicil  to  the 
will  which  was  read  to  the  party,  a  trust  is  created  in  the 
devisee's  favor,  which  the  testator  cannot  revoke.' 

Accordingly  if  a  party  holds  oub  inducements  to  another 
to  celebrate  a  marriage,  and  the  other  party  consents,  and 
celebrates  the  marriage  in  consequence  of  the  inducements, 
a  court  of  equity  will  enforce  the  contract  or  proposal.' 
After  part  performance  of  the  contract,  the  promisor  can- 
not revoke  it.' 

§  1536.  Breach — Damages. — Where  services  are  rendered 
to  a  person  under  contract  on  his  part  to  make  compensa- 
tion therefor  by  will,  and  he  dies  without  making  any 
testamentary  provisions  for  payment,  the  pei'son  rendering 
the  services,  stands  as  a  creditor  of  the  estate  and  is  en- 
titled to  recover  of  the  representatives  of  the  deceased  the 
value  of  the  services.* 

If  there  be  a  specific  contract  to  pay  in  land  for  services, 
upon  failure  so  to  do,  the  promisee  is  entitled  to  be  paid 
what  his  services  are  worth/ 


Article  8. 
Actions  to  Construe  the  Will. 

§  1537.  Jurisdiction    of     Courts     of  §  1539.  Parties. 

Equity.  §  1540.  Who  may  Bring  Suit. 

§  1538.  The  Court  will  not  Pass  on  §  1541,  Costs. 

Future  Contingencies. 

§  1537,  Jurisdiction  of  Courts  of  Eqihty. — The  juris- 
diction of  courts  of  equity  to  pass  upon  the  interpretation 

'  LofEus  v.  Maw,  3  Giil.  593;  8  Jur.  N.  S.  607. 

'Hammersley  v.  DeBiel,  13  CI.  &  P.  45. 

3  Bird  V.  Jolmson,  73  Mich.  483. 

*  Collier  v.  Rutledge,  136  N.  Y.  621;  Reynolds  v.  Robinson,  64  N.  Y.  539. 

6  WTietstine  v.  Wilson,  104  N.  Car.  385. 
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of  wills  is  incidental  to  that  over  trusts,  and  where  there  is 
no  question  relating  to  trusts  in  a  will  the  question  is  not  a 
proper  one  for  bringing  an  action  for  its  construction.' 
A  court  of  equity  wiU  not  exercise  a  power  to  interpret  a 
will  which  deals  only  with  and  disposes  of  purely  legal 
estates  or  interests,  and  which  makes  no  attempt  to 
create  trust  relations  with  respect  to  property  donated. 
The  decisions  of  legal  questions  belong  exclusively  to  courts 
of  law,  except  where  they  arise  incidentally  in  courts  of 
equity  in  the  exercise  of  its  legitimate  powers,  or  where 
courts  of  equity  have  obtained  jurisdiction  of  the  case  for 
some  other  purpose;  that  jurisdiction  to  give  construction 
to  a  doubtful  or  disputed  clause  in  a  will  is  incidental  to  and 
an  outgrowth  of  its  power  or  trusts;  and  trustees  have  a 
right  to  go  into  a  court  of  equity  for  its  assistance  and  pro- 
tection in  all  cases  of  doubt  and  difficulty  in  the  adminis- 
tration of  a  trust,  or  for  its  directions  as  to  whether  the 
trust  ought  to  be  executed.'  And  upon  a  bill  in  equity  to 
determine  the  construction  of  a  will,  the  court  will  not  de- 
cide questions  relating  to  the  validity  of  assignments  made 
by  beneficiaries  under  the  will." 

§  1538.  The  Court  will  not  Pass  on  Future  Contin- 
gencies.—A  court  of  equity  will  not  construe  a  will  as  to 
future  and  uncertain  contingencies.*  But  the  trustee  has 
the  right  to  ask  the  instruction  of  the  coui't  as  to  his  pres- 
ent duties,*  and  the  court,  when  such  instruction  is  needed, 
will  direct  the  executor  as  to  some  present  act.'  So,  when 
there  is  no  question  as  to  the  distribution  of  an  income  of 
an  estate,  a  bill  will  not  lie  for  a  construction  of  the  will 

'Mellens.  Banning,  60  Hun  (N.  Y.),  151;  Monarque  v.  Monarque,  80  N.  Y. 
320;  Greeley  v.  Nashua,  63  N.  H.  166. 

•Morse  B.Lyman,  64  Vt.  167;  Emmous  v.  Cairns,  2  Sandf.  CL.  (N.  Y.) 
369;  Powell  v.  Damming,  23  Hun  (N.  Y.),  235;  Minol  v.  Taylor,  129  Mass. 
160;  Blair  v.  Johnson,  64  Vt.  598.  See,  also,  Horton  v.  Cantwell,  108  N.  Y. 
267;  Anderson  v.  Anderson,  112  N.  Y.  110;  Wood  v.  Hammond,  16  R.  I. 
98. 

'Jackson  v.  Thompson,  84  Me.  44. 

'Morse  v.  Lyman,  64  Vt.  167;  Treadwell  v.  Cordis,  5  Gray  (Mass.),  341;  Tay- 
loe  V.  Bond,  Busbee's  Eq.  (N.  Car.)  5. 

'  Minot  V.  Taylor,  139  Mass.  160. 

'  Morse  n,  Lyman,  64  Vt.  167:  Bowers  «.  Smith,  10  Paige  (N.  Y.),  193. 
198 
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as  to  the  proper  distribution  of  the  pi'incipal,  until  at  least 
the  time  for  such  distribution  arrives.' 

§  1539.  Parties. — The  general  rule  in  equity  is  that  all 
parties  materially  interested,  either  legally  or  beneficially, 
in  the  subject-matter  of  a  suit,  are  to  be  made  parties  to  it, 
either  as  plaintiffs  or  defendants,  so  that  there  may  be  a 
complete  decree  which  shall  bind  them  all.'  If,  by  the 
death  of  a  person,  having,  when  the  suit  is  commenced, 
the  first  estate  of  inheritance,  that  estate  should  be  deter- 
mined, the  person  having  the  next  estate  of  inheritance, 
and  all  persons  having  prior  interests,  must  be  before  the 
court.'  So,  an  action  for  the  construction  of  a  clause  in  a 
will  cannot  be  maintained  by  one  having  no  interest  in 
such  clause. 

But  where  an  executor  asks  for  construction  of  the 
clause,  a  court  will  retain  jurisdiction  especially  where  the 
judicial  construction  of  the  clause  is  imperatively  neces- 
sary.' Any  party  who  has  an  interest  in  the  determina- 
tion of  the  construction  must  be  brought  before  the  court.  "^ 
So  in  a  suit  which  relates  to  the  residuary  estate,  all  per- 
sons interested  in  the  residue  must  be  made  parties."  But 
where  residuary  legatees  are  interested  consequentially 
only,  they  need  not  be  made  parties.'  Likewise  an  attach- 
ing creditor  of  one  of  the  devisees  is  not  a  necessary  party. " 
The  rule  is,  all  parties  must  be  presented  to  the  court  in 
the  precise  capacity  in  which  they  are  to  be  charged  by  the 
decree  of  the  court.' 

1  Morse  v.  Lyman,  64  Vt.  167. 

5  Morse  ».  Lyman,  64  Vt.  167. 

'Story's  Bq.  PI.  sects.  72,  147. 

*Sawtelle  v.  Ripley,  85  Wis.  72;  Chipman  r>.  Montgomery,  63  N.  Y.  221; 
Bailey  v.  Briggs,  56  N.  Y.  407;  Ruffin  v.  Ruffln,  112  N.  Car.  102;  Douglas  v. 
Yost,  64  Hun  (N.  Y.),  155. 

'Healy  s.  Reed,  153  Mass.  197. 

«Sherrit  v.  Birch,  3  Bro.  0.  C.  229;  Parsons  v.  Neville,  3  Bro.  C.  C.  365: 
Brown  v.  Ricketts,  3  Johns.  Ch.  (N.  Y.)  553:  Devoue  v.  Fanning,  4  Johns. 
Ch.  (N.  Y.)  199;  De  Hart  o.  De  Hart,  3  N.J.  Ey.  471;  Keeler  v.  Keeler,  3 
Stockt.  (N.  J.)  458;  Read  ».  Patterson,  44  N.  J.  Eq.  211. 

'Read  v.  Patterson,  44  N.  J.  Eq.  211;  Dandridge  v.  Curtis,  2  Pet.  (U.  8.) 
S70 

»  Phelps  u.  Phelps,  143  Mass.  570. 

•Lomerson  v.  Vroom,  42  N.  J.  Eq,  290. 
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§  1540.  Who  May  Bring  Suit. — An  executor  may  file 
a  petition  for  the  construction  of  a  will,'  provided  he  is 
invested  with  a  trust  under  the  will  in  reference  to  the 
subject  matter  of  the  devise."  But  an  executor  cannot 
maintain  a  suit  for  an  adjudication  of  the  will  by  the  court, 
after  the  estate  has  been  fully  settled  and  distributed. 
And  where  the  executor  has  brought  such  suit,  he  cannot 
change  it  into  a  suit  by  himself  as  trustee  under  a  deed 
from  the  devisee  and  ask  for  a  removal  of  a  supposed  cloud 
upon  the  title  of  that  portion  of  the  real  estate.  Although 
the  same  person  has  been  executor  and  then  becomes  a 
trustee,  the  law  regards  the  executor  and  trustee  as  differ- 
ent persons.'  And  a  devisee  who  claims  a  mere  legal 
estate  in  property  of  the  testator,  where  there  is  no  trust, 
cannot  maintain  an  action  for  the  construction  of  the 
devise,  but  he  must  assert  his  title  by  ejectment  or  other 
legal  action,  or  if  in  possession  must  await  the  attack  upon 
it  and  set  up  the  devise  in  answer  to  the  hostile  claim.* 
Accordingly  where  a  party  holds  or  claims  to  hold  a  prior 
legal  estate  in  land  and  simply  seeks  to  have  his  title 
adjudicated,  or  to  recover  possession  against  an  adverse 
claimant,  and  also  relies  upon  an  alleged  legal  title,  there 
being  no  equitable  features  of  fraud,  mistake  or  other  fact 
calling  for  the  application  of  equitable  doctrine  or  of  grant- 
ing of  peculiar  equitable  relief,  the  remedy  at  law  is  ade- 
quate and  the  concurrent  jurisdiction  of  equity  does  not 
exist.' 

An  agent  chosen  by  a  town  in  accordance  with  the  terms 
of  a  gift  to  it  for  charitable  uses,  has  sufiflcient  interest  to 
bring  suit  to  have  the  will  construed.'  And  one  claim- 
ing to  be  an  heir  of  a  testator  and  also  a  devisee  and 
legatee  under  the  will,  is  entitled  to  maintain  a  suit  in 
equity  to  obtain  a  construction  of  such  will,  and  have  his 
interest  as  devisee  and  legatee,  if  the  will  be  valid,  or  as 
heir  if  it  be  invalid,  determined  and  have  an  accounting 

'  Swasey  v.  Jaques,  144  Mass.  135. 

2  Dill  V.  Wisner,  88  N.  Y.  153;  Carroll  v.  Richardson,  87  Ala.  605. 

^Miles  V.  Strong,  60  Conn.  393. 

'Weed  V.  Weed,  94  N.  Y.  343. 

'Whitney  v.  Whitney,  63  Hun  (N.  Y.),  59. 

•Davis  c.  Barnstable,  154  Mass.  224. 
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with  the  executor  for  his  share  in  the  estate  and  an  order 
for  the  payment  of  the  same  ; '  and  all  parties  interested 
may  maintain  such  suit.'  And  a  guardian  must  be  made 
a  party  to  the  suit  to  defend  his  ward's  interests.* 

§  1541.  Costs. — As  a  general  rule,  if  the  testator  has 
expressed  his  intention  so  ambiguously  aa  to  create  a  diffi- 
culty which  makes  it  necessary  to  go  into  court  of  chancery 
to  give  a  construction  to  the  will,  or  to  remove  a  difficulty, 
the  costs  of  the  litigation  must  be  borne  by  his  estate,  and 
the  general  residue  is  the  primary  fund  for  the  payment  of 
such  costs.* 

But  where  the  will  is  clear  in  its  terms,  in  a  suit,  a  claim- 
ant who  does  not  succeed  is  not  entitled  to  the  payment  of 
his  taxable  costs  or  counsel  fees,  out  of  any  part  of  the 
estate.' 

'  Wintermute  v.  Heinly,  81  Iowa,  169;  Howard  ».  Smith,  78  Iowa,  74. 

'  Wager  ».  Wager,  89  N.  Y.  161;  Corryu.  Fleming,  29  Ohio  St.  147;  Bowen 
«.  Bowen,  38  Ohio  St.  426. 

'  Thomas  «.  Levering,  73  Md.  451. 

<  Woman's  Union  Soc.  •».  Mead,  131  111.  338;  Jolliffe®.  Bast,  3  Bro.  0.  C.  27; 
Barrington  v.  Tristram,  6  Ves.  349;  Pearson  ®.  Pearson,  1  Sch.  &  Lef.  12; 
Studholme  v.  Hodgson,  3  P.  Wm.  300;  Straw  v.  Trustees,  67  Me.  495.  See, 
also,  Thomas  v.  Levering,  73  Md.  451;  Cox  v.  Wills,  49  N.  J.  Eq.  573;  How- 
ard V.  Smith,  78  Iowa,  73. 

'Kimball  e.  Bible  Society,  65  N.  H.  139;  Webb  v.  Claverden,  2  Atk.  424; 
Thompson  v.  Cline,  11  Beav.  475;  Girard  o.  Rabineau,  18  La.  Ann.  603;  Smith 
D.  Smith,  1  Edw.  (N.  Y.)  189,  194;  4  Paige  (N.  Y.),  371,  273;  Mitchell  v. 
Blain,  5  Paige  (N.  Y.),  688;  Howland  v.  Green,  108  Mass.  283;  Urey  «.  Urey, 
86  Ky,  354 


[end  of  volume  n.] 
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[References  are  to  sections :    Vol.  I,  contains  §9 1-735 ;  Vol.  II,  §g  736-1541.] 

ABANDONMENT, 

of  easement,  188. 

of  water  course,  212. 

of  license,  275. 

of  homestead,  462. 

minor  children  as  to  homestead,  472. 

of  title,  1198. 
ABATEMENT, 

of  nuisance  in  the  enjoyment  of  an  easement,  198. 

reasonable  necessity  to  abate,  199. 
ABUTTING  OWNERS, 

lights  to  use  highway,  168. 

in  cities,  169. 
ACCEL'TANCE, 

of  highway  by  the  public,  171. 

of  new  way,  192. 

of  mortgage,  792. 

of  a  lease,  488. 

of  a  lease — when  damages  are  recoverable,  507. 

of  trust  by  trustee,  1086. 

of  deed,  1318. 

subsequent  acceptance,  1320. 
ACCESS, 

to  underlying  stratum,  3,  1407. 
ACCOUNTING, 

by  CO  tenant,  696. 

by  mortgagee  in  possession,  968. 

final  by  mortgagee,  969. 

mortgagee  in  possession— allowance  for  improvements,  970. 

as  to  mortgagee's  repairs,  971. 

compensation  for  his  trouble,  972. 

period  of  rests,  973. 
ACCRETIONS,  See  Alluvion;  Avulsion. 

definition,  11. 

changes  by,  12. 
ACKNOWLEDGMENT, 

of  mortgage,  791. 

of  deed,  1311. 

officer  taking,  1318. 

capacity  of  officer — ministerial  or  judicial,  1313. 

the  true  distinction,  1314. 

(1583) 
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ACKNOWLEDGMENT— (Continued), 
amendment  of  certificate  of,  1315. 
courts  of  equity  will  not  amend,  1316. 
reading  before,  1817. 

when  may  be  corrected  by  legislation,  1383. 
ACQUISITION, 

of  real  property,  19. 
of  land  in  the  United  States,  29. 

by  conquest— doctrine  of  the  United  States  government,  30, 
by  discovery,  31,  40. 
by  colonization,  33. 
ALLODIAL  TITLE, 

in  the  United  States,  41. 
ADULTERY, 

bars  dower,  392. 
statutes  may  control,  392. 
ADVANCEMENT, 
definition,  1154. 
what  constitutes,  1155. 
value  of,  at  its  date,  1156. 
ADVERSE  POSSESSION, 
effect  on  dower,  383. 

as  to  homestead,  476. 

tenancies  at  sufferance,  654. 

as  to  tenants  in  common,  678 

as  to  equitable  tenant  in  common  and  trustee,  682. 

construction  of,  one  tenant  in  common,  684. 

as  to  a  minor  co-tenant,  685. 

sufficient  to  co-tenant,  686. 

of  mortgagor,  852. 

as  to  tenant  and  landlord,  569. 

definition,  1158. 

doctrine  of  disseisin,  1159. 

distinction  between  disseisin  and  dispossession,  1160. 

constructive  possession,  1161. 

two  parties  cannot  be  seised  at  the  same  time  of  the  same  land  under 
different  titles,  1162. 

character  of  possession,  1163. 

erecting  improvements,  1164. 

permission  to  occupy,  1165. 

presumption  of  possession  of  legal  title,  1166 

entering  under  executory  contract,  1167. 

color  of  title,  1168. 

necessity  for  color  of  title,  1169. 

instruments  that  will  give  color  of  title,  1170. 

entry  and  possession  under  parol  gift,  1171. 

in  parol  partition,  1172. 

possession  through  an  agent,  1173. 
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ADVERSE  POSSESSION— (Continued). 

notice  of  hostile  claim,  1174. 

owner's  acquiescence,  1175. 

in  case  of  mistake,  1176. 

effect  of,  1177. 

tenants  in  common,  1178. 

tenant  against  landlord,  1179. 

between  trustee  and  cestui  que  trust,  1180. 

by  vendor  after  sale,  1181. 

by  vendee,  1183. 

by  mortgagor,  1183. 

by  husband  and  wife,  1184. 

life  tenant  and  remainderman,  1185. 

against  tlie  State,  1186. 

as  to  land  under  navigable  waters,  1187. 

lands  entered  as  homestead,  1188. 

lands  held  by  municipal  corporations,  1189. 

as  to  public  highways  and  streets,  1190. 

vesting  of  title — removal  of  bar,  1192. 

coutiuuity  of  possession,  1193. 

interruption  of  the  statute,  1194. 

entry  that  will  interrupt,  1195. 

against  whom  the  statute  runs,  1196. 

vesting  of  title,  1197. 

abandonment  of  title,  1198. 

abandonment  after  maturity,  1199. 

transfer  of  land  and  cancellation  of  deed  before  record,  1200. 

occupying  land  by  mistake,  1399. 
AFFINITY, 

relationship  by,  1135. 
AFTER-ACQUIRED  TITLE, 

of  the  mortgagor  inures  to  the  mortgagee,  838. 

inures  to  grantee,  1210. 

subsequent  grantee's  rights  to,  1211. 

sale  of  expectancy — after-acquired  estate,  1212. 

of  married  woman,  1213. 

effect  of  quitclaim  deed,  1214. 

as  to  the  breach  of  covenant  of  seisin,  1428. 

passes  by  the  devise,  1523. 
AGENT, 

English  doctrine  of,  1362. 

American  doctrine,  1363. 

his  knowledge — effect  on  principal,  1364. 

kind  of  knowledge,  1365. 

of  two  principals,  1366. 

fraud  of— effect,  1367. 

of  corporation,  1368. 

officers  as,  1369. 
199 
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A.IR, 

right  to  enjoy,  155,  156. 
ALIENS, 

right  to  inherit,  1149. 

capacity  to  hold  realty,  1150. 

non-resident  aliens  may  be  debarred  from  taking  realty,  1153. 

effect  of  treaty  as  to  inheritance,  1153. 
ALIENATION, 

of  feudal  estates,  278. 

of  fee  uuder  process  of  law,  380. 

of  homestead — mode,  465. 
ALIMONY, 

when  payable,  394. 
ALLUVION,  See  Accretions;  Avulsion. 

definition,  11. 

change  by  alluvion,  13. 

rule  as  to,  history,  13. 
ALTERATION, 

of  mortgage — English  doctrine,  793. 

of  mortgage — American  doctrine,  794. 

material,  of  mortgage,  795. 

correcting  mistakes  of  mortgage,  796. 

in  deeds,  1378. 

presumption  of  law  as  to  making,  1279. 

of  wills— effect,  1487. 

mistakes  in  will,  1488. 

revocation  of  will  by,  1503. 
ANCIENT  LIGHTS, 

light  and  air,  156. 

English  and  American  doctrine,  156. 

New  Jersey  and  Virginia  are  the  only  States  accepting  the  English  doc- 
trine, 156. 
ANNUITIES, 

definition,  110. 

distinguished  from  rent  charge,  111. 

apportionment  of,  113. 

apportionment — public  funds,  113. 

apportionment — statutory  provisions,  114. 
ANTENUPTIAL  CONTRACTS, 

effect  on  dower,  384. 
APARTMENT  HOUSES, 

nature  of,  5. 

rent  of,  122. 
APPORTIONMENT, 

of  common,  88. 

of  annuities,  112. 

of  public  funds,  113. 

of  annuities — statutory  provisions,  114. 
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APPORTIONMENT— (Continued). 

of  rents,  123. 

of  rents — as  to  time,  134. 

of  rents — mode  of,  125. 

when  apportionable,  action  for,  127. 

of  incumbrance  of  life  estate,  295. 

of  taxes  between  life  tenant  and  remainderman — when,  396. 

of  rent  on  death  of  life  tenant,  397. 

of  condemnation  money  between  landlord  and  tenant,  549. 
APPURTENANCES, 

definition,  1401. 

when  they  pass,  1401 . 

whatever  is  appurtenant  passes  with  the  principal,  1402. 
ARCHER'S  CASE, 

rule  in,  1013. 
ASSIGNMENT, 

of  dower,  421. 

of  mortgage  at  common  law,  863. 

what  constitutes,  of  mortgage,  864. 

of  mortgage  notes — in  equity,  865. 

vendee  of  property — right  to  mortgage,  867. 

of  lease — what  is,  532. 

of  lease — effect,  535. 

liability  of  assignee  of  lease,  536. 

liability  of  assignee  of  lease  to  pay  taxes  and  assessments,  637. 

assignee  by  law — liability,  538. 

covenants  to  assign  lease,  539. 

rights  of  the  assignee  of  the  reversion,  543. 

attornment  of  assignee  of  lease,  543. 
ATTESTATION, 

of  mortgage,  790. 

of  deed.  1310. 

statutory  provisions,  1310. 

of  will,  1483. 
AVULSION,  See  Accretions;  Alluvion. 

effect  on  the  boundary  of  two  estates,  12. 
BASE  PEE,  See  Determinable  Feb. 

definition,  383. 

possibility  of  reverter,  283. 
BEHRING  SEA, 

international  rights  to  taks  seals,  102. 
BARGAIN  AND  SALE, 

conveyance  in  fee  by  life  tenant,  293. 

nature  of,  1263. 

where  used  in  the  United  States,  1263. 
BASTARDS, 

rights  to  inherit,  1141,  1143. 

legitimatizing,  1143,  1144. 
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BEQUEST,  See  Devise. 

definition  and  distinction,  1471. 

charitable — validity,  1531. 

charitable — as  to  perpetuities,  1533. 
BOUNDARIES, 

what  is,  1384. 

lands  bordering  on  streams, — grants  by  the  United  States,  1385 

lalie  boundary, — non-navigable,  1386. 

great  ponds,  1386. 

English  doctrine  as  to  ponds  and  lathes,  1387. 

highways,  1388. 

distance  on  the  meander  line  or  along  a  highway,  1389. 

courses  and  distances,  1390. 

monuments,  1391. 

plats  and  surveys,  1893. 

walls,  trees,  fences  and  other  monuments,  1393. 

quantity — courses  and  distances,  1394. 

metes  and  bounds — reference  to  a  road,  1395. 

division  lines — parol  agreement,  1396. 

parol  agreement — not  within  the  statute  of  frauds,  1397. 

boundary  by  acquiescence,  1398. 

adverse  possession — mistake,  1399. 

parol  evidence,  1400. 
BURGAGE, 

definition,  37. 
CESTUI  QUE  TRUST, 

spendthrift— protection  of  his  estate,  1081. 

alienation  of,  1081. 

future  estate  in  trust,  1083. 

right  to  follow  trust  funds,  1083. 

adverse  possession  of,  1180. 
CHARITABLE  BEQUESTS,  See  Bequests. 
CHARITABLE  GIFTS,  See  Bequests. 
CHATTELS  REAL, 

subject  to  an  easement,  131, 

subject  to  dower,  360. 

may  be  an  executory  devise  of,  1031. 
CHILD, 

en  ventre  sa  mere  will  take  under  a  devise,  1515. 
COAL, 

fee  simple  in,  3. 
CODICIL, 

definition,  1470. 

revocation  of  will  by,  1499. 

construction  of,  1509. 
COMMON, 

definition,  86. 

of  pasture  and  estovers,  87. 
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COMMON— (Continued). 

apportionment,  88. 

extinguishment,  89. 

of  piscary,  90,  93. 
COMMON  RECOVERY, 

wlien  used,  390. 

seldom  used  in  the  United  States,  393. 
CONDITION,  See  Estates  upon  Condition. 

precedent  as  to  easement,  173. 

definition,  736. 

precedent  and  subsequent,  737. 

creation  of,  738. 

subsequent,  construed,  739. 

against  selling  intoxicants,  743. 

performance  becoming  impossible,  743. 

in  restraint  of  marriage,  744,  1536. 

time  of  performance,  746. 

breach  of  condition  subsequent,  747. 

must  be  legal,  750. 

continuing,  753. 

trust  instead  of,  756. 

distinguished  from  conditional  limitation,  758. 

in  mortgage,  786.  • 

breach  of  in  a  lease — re-entry,  530. 

distinguished  from  a  covenant — in  a  lease,  540. 

precedent  or  subsequent  as  to  a  vested  remainder,  996 

annexed  to  a  conveyance,  1413. 

conveyance  in  deed,  1413. 

upon  widow  not  to  re-marry,  1527. 
CONDITIONAL  PEE, 

at  common  law,  284. 

eflfect  of  alienation,  284. 

de  donis  conditionalibus,  285. 

exists  now  in  South  Carolina  only,  290. 

subject  to  curtesy  in  South  Carolina,  345. 
CONDITIONAL  LIMITATION, 

effect  as  to  dower,  376. 

distinguished,  758. 
COPARCENARY,  See  Tenancy  in  Copaecbnart. 
CONDITIONAL  SALE, 

distinguished  from  mortgage,  773. 
CONFISCATION, 

of  land  by  the  United  States,  1366. 

fee  descends  to  the  heirs  after  ancestor's  death,  1266. 
CONSANGUINITY, 

relationship  by,  1135. 

husband  and  wife  may  inherit  from  each  other  in  some  of  the  States,  1135. 

computing  the  degree  of,  1136. 
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CONSIDBEATION, 

in  deed,  1293. 

good— effect,  1294. 

sufficient,  1295. 

love  and  affection,  1296. 

marriage,  1397. 

fraud  and  duress,  1298. 

valid,  1299. 

to  make  will,  1532. 
STRUCTION, 

rule  of  interpretation,  1363,  1377. 

ambiguity — intent,  1378. 

parol  evidence,  1380. 

effect  of,  1381. 

qualification  of  grant,  1382. 

habendum,  1383. 

of  reservations  and  exceptions,  1405. 

reservations  and  exceptions — repugnant  to  grant,  1406. 

a  deed  takes  the  place  of  the  prior  executory  contract,  1409. 

estate  to  begin  at  grantor's  death,  1411. 

condition  annexed,  1412. 

fee  simple  estate  conveyed,  1413. 

of  will  and  codicil,  1509. 

of  will,  1510. 

intention,  1511. 

from  what  time  does  a  will  operate,  1512. 

of  wills — parol  evidence,  1513. 

of  wills — ambiguity,  1514. 

of  will— gift  to  children  as  a  class,  1518. 

of  charge  upon  land  in  a  devise,  1535. 

actions  to  construe — jurisdiction  of  courts  of  equity,  1537. 

the  court  will  not  pass  on  future  contingencies,  1538. 

parties  to  the  action,  1539. 

who  may  bring  suit,  1540. 

costs  of  suit,  1541. 
CONSTRUCTIVE  TRUSTS,  See  Tetjsts. 

definition,  1075. 

acquiring  title  by  fraud,  1076. 

as  to  confidential  relations,  1077. 

excepted  by  the  statute  of  frauds,  1078. 
CONTINGENT  REMAINDERS,  See  Remainders. 

definition,  1005. 

statutory  provisions,  1005. 

conveyance  of,  1003. 

classes — passing  of  title,  1006. 

distinguished  from  executory  devise,  1007. 

with  double  aspect,  1008. 

remoteness,  1009. 
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CONTINGENT  REMAINDERS-(Continued). 

destruction  of,  1010. 

alienation  by  tenant  of  tlie  particular  estate — statutory  acts,  1010, 

when  tliey  pass  by  devise,  1523. 
CONVERSION,  See  Equitable  Conversion. 
COPARCENARY, 

definition,  670. 
COPYHOLD, 

definition,  27. 
CORPORATION, 

conveyance  of  fee  simple  to,  279. 

grantor  to  a  corporation  cannot  cliallenge  its  validity,  1206. 

as  grantee,  1286. 

doctrine  of  notice  to  agent  of,  1368. 

officers  selling  incumbered  real  estate  to,  1369. 

may  be  a  devisee,  1515. 

charitable  bequest  to,  1521. 
COSTS, 

in  foreclosure — doctrine  of,  981. 

eviction — recovery  of  interest,  1463. 

costs  and  attorney's  fees — eviction,  1464. 

to  construe  will,  1541. 
COVENANTS, 

implied  as  to  franchises  not  to  invade  vested  rights,106, 

in  a  lease  from  year  to  year,  effect,  636. 

in  a  lease — nature  of,  491. 

Implied  in  a  lease,  492. 

of  quiet  enjoyment  in  a  lease,  493. 

in  cultivating  land,  495. 

breach  of  in  a  lease,  498. 

construction  of  to  renew  in  a  lease,  514. 

not  to  assign  lea?e,  539. 

distinguished  from  a  condition — In  a  lease,  540. 

independent  to  pay  rent,  546. 

of  warranty— estoppel,  1205. 

definition,  1416. 

for  title,  1417. 

feudal  warranty,  1418. 

implied — partition,  1419. 

express  and  implied  in  the  same  deed,  1419. 

restrictions  must  be  followed,  1420. 

married  woman's,  1421. 

reservation — rights  of  grantee,  1422. 

grantee's  right  to  enforce  inter  se,  1423. 

when  equity  will  interfere,  1424. 

equitable  relief — subsequent  purchaser,  1485. 

of  seisin  and  right  to  convey — when  broken,  1426. 

public  easement — no  breach,  1437. 
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COVENANTS-(Contiiiued). 

aeisiQ — breach  of — after-acquired  title  by  grantor,  1438. 

lawful  and  indefeasible  seisin — running  witli  the  land,  1429. 

agaiast  incumbrance,  nature  of,  1430. 

when  broken,  1430. 

against  incumbrances — breach  of,  1431. 

question  of  notice,  effect,  1433. 

for  quiet  enjoyment — definition,  1438. 

for  quiet  enjoyment — ^breach,  1434. 

for  quiet  enjoyment — highway  across  land— eflfect,  1435. 

against  incumbrances — highway  across  the  land — effect,  1435. 

for  quiet  enjoyment — what  constitutes  a  breach,  1436. 

for  future  assurance,  nature  and  effect,  1437. 

for  future  assurance — when  suit  may  be  brought,  1438. 

levying  of  a  fine — removing  judgments  and  other  liens,  1439. 

of  warranty — definition,  1440. 

of  warranty — limited  in  its  operation,  1441. 

rights  of  assignee,  1443. 

of  warranty — breach,  1443. 

of  warranty — married  woman's,  1444. 

of  warranty — grantee  cannot  enlarge,  1445. 

rights  and  liabilities  of  heirs,  1446. 

references  to  other  deeds,  1447. 

that  run  with  the  land,  1448. 

of  parol — in  a  court  of  equity,  1449. 

as  to  party  walls,  1450. 

as  to  division  fences,  1451. 

affecting  the  value  of  land,  1458. 

in  gross — privity  of  estate,  1453. 

running  with  the  land — breach,  1454. 

breach  of — remedy  at  law,  1455. 

remedy  for  breach — jurisdiction  of  a  court  of  equity,  1456. 

when  an  action  lies  for  breach  of,  1457. 

when  an  action  accrues,  1458. 

who  may  bring  the  action,  1459. 

damages — for  breach  of  seisin  and  against  incumbrances,  1460. 

damages — for  breach  of  covenant  for  quiet  enjoyment  and  warranty, 
1461. 

damages  against  remote  grantor  for  breach,  1463. 

recovery  of  interest,  1463. 

recovery  of  costs  and  attorney's  fees,  1464. 

nominal  damages — eviction,  1465. 
COVENANTS  AGAINST  INCUMBRANCES,  See  Covbnants. 

nature  of,  1430. 

when  broken,  1431. 

question  of  notice — effect,  1433. 

highway  across  the  land,  1435. 

damages  for  breach,  1460. 
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COVENANTS  FOR  FUTURE  ASSURANCE,  See  Covenants. 

nature  and  effect,  1437. 

■when  suit  may  be  brought,  1438. 
COVENANTS  FOR  QUIET  ENJOYMENT,  See  Covenants 

definition,  1433. 

breach  of,  1434. 

highway  across  land — effect,  1435. 

■what  constitutes  breach,  1436. 

damages  for  breach,  1461. 
COVENANTS  OF  WARRANTY,  See  Covenants. 

feudal  warranty,  1418. 

definition,  1440. 

limited  in  operation,  1441. 

rights  of  assignee,  1443. 

breach  of,  1443. 

married  woman's  warranty,  1444. 

grantor  cannot  enlarge,  1445. 

rights  of  heirs,  1446. 

damages  for  breach  of,  1461. 

damages  against  remote  grantor  for  breach,  1463. 

estoppel  by,  1205. 
COVENANTS  RUNNING  WITH  THE  LAND,  See  Covenants. 

definition,  1429,  1448. 

as  to  party  walls,  1450. 

as  to  division  fences,  1451. 

breach  of,  1454. 

remedy  at  law,  1455. 
CREDITOR, 

right  to  fixtures  levied  on  or  attached,  80. 

right  to  crops  raised  on  shares,  609. 
CRIME, 

changing  the  descent  of  prjperty,  1580. 
CROPS,  See  Renting  on  Shakes. 

kind  of  property,  18. 

what  crops  are  realty,  43,  43. 

what  are,  604. 

title  to,  raised  on  shares,  608. 

rights  of  purchaser — raised  on  shares,  611. 

abandonment  of  premises  by  tenant,  613. 

removal  without  landlord's  consent — raising  crops  on  shares,  613. 

as  to  lien  of  mortgagee  after  foreclosure,  957. 
CROSS  REMAINDERS,  See  Remainders. 

definition  and  distinction,  1001. 
CURTESY, 

definition,  340. 

origin  of,  341. 

seisin  of  wife,  343. 

birth  of  child,  343. 
200 
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CURTESY— (Continued).  » 

in  equitable  estates,  344. 

in  determinable  or  base  fees,  345. 

in  fees  conditional  in  South  Carolina,  345. 

in  reversion  and  remainder,  346. 

alienation  at  common  law,  347. 

■when  vested  is  liable  for  the  husband's  debts,  348. 

■when  the  whole  estate  is  legally  sold,  349. 

as  to  married  woman's  separate  estate,  350. 

not  in  the  wife's  separate  estate,  351. 

alienation  of  the  wife's  separate  estate,  352. 

under  the  statute,  358. 

abolition  of — retroactive  legislation,  354. 

as  to  homestead,  456. 
CY  PRES, 

application  as  to  perpetuities,  1039. 

English  doctrine  of,  as  to  the  United  States,  1521. 
DAMAGES, 

recoverable  for  obstruction  of  easement,  200. 

form  of  action — easements,  201. 

action — by  whom  brought,  202. 

action — against  whom  brought,  203. 

measure  of — abutting  owners,  204. 

rule  in  equity,  205. 

for  removing  lateral  support,  242. 

for  subsidence  in  mining,  248. 

for  waste,  329. 

for  waste  by  mortgagor,  339. 

for  retention  of  dower,  419. 

for  breach  of  covenant  in  a  lease,  498. 

to  landlord  for  surrendering  lease,  507. 

to  tenant  for  wrongful  eviction,  577. 

tenant's  measure  of — for  landlord's  breach,  578. 

for  breach  of  the  covenant  of  seisin  and  the  covenant  for  quiet  enjoy- 
ment, 1460. 

for  breach  of  covenant  for  quiet  enjoyment  and  of  warranty,  1461. 

against  remote  grantor  for  breach  of  covenant,  1462. 

eviction — nominal,  1465. 

for  breach  of  contract  to  make  will,  1.536. 
DATE, 

of  mortgage,  783. 
DECREE, 

in  mortgage  foreclosure — relief,  944. 

validity  of,  945. 

conclusive  against  whom,  946. 
DEDICATION, 

easement  by,  166. 

highways  and  alleys,  167. 
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DEDICATION— (Continued). 

estoppel,  170. 

animus  dedicandi,  171. 

definite  location  of  street,  172. 

intention  to  dedicate,  177. 

■who  may  dedicate,  178. 

by  mistake,  179. 

qualified,  180. 

effect  of,  183. 

irrevocable,  184. 

grantee's  right — reservations,  1423. 

grantee's  right  to  enforce  inter  se,  reservations  of  grantor,  1423. 

when  equity  will  interfere,  1424. 

equitable  relief — subsequent  purchaser,  1425. 
DE  DONIS  CONDITIONALIBUS, 

■why  enacted — effect,  385. 

fee  tail  and  reservation,  origin,  286. 

never  adopted  in  South  Carolina,  290, 
DEED, 

cancellation  of  before  record,  effect,  1200. 

by  officer  for  the  State,  1250. 

modern  conveyancing,  1263. 

rule  of  construction — deed  and  ■will  contrasted,  1263. 

definition,  1276. 

■what  constitutes  a  sufficient  writing,  1377. 

alterations  or  filling  blanks,  1278. 

presumption  of  law  as  to  making  alterations,  1279. 

parties  to  a  deed— grantor,  1280. 

insane  persons — infants,  1281. 

ratification  of  infants,  1282. 

infant's  deed — return  of  consideration,  1283. 

by  married  woman,  1284. 

by  disseisee — effect,  1285. 

parties — grantee,  1286. 

description  of  grantee,  1287. 

to  heirs  of  a  living  person,  1288. 

subject-matter  of,  1289. 

growing  timber,  1290. 

as  to  growing  trees — English  doctrine,  1391. 

things  which  are  realty,  1292. 

fruit  upon  the  trees  or  on  the  ground  under  them  is  realty,  1293. 

so  are  stones  on  the  ground,  1292. 

consideration  of,  1293. 

good  consideration,  1294. 

sufficient  consideration,  1295. 

consideration — love  and  affection,  1296. 

consideration — marriage,  1297. 

procured  by  fraud  and  duress,  1298. 
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DEED— (Continued). 

valid  consideration,  1399. 

what  is  an  execution  of,  1300. 

execution  of  by  agent,  1301. 

agent — power  coupled  with  an  interest,  1303. 

power  of  attorney  from  married  woman,  1303. 

signing,  1304. 

signing  by  mark,  1305. 

suiHcient  signing,  1306. 

sealing — origin,  1307. 

sufficient  sealing,  1308. 

mode  of,  1309. 

attestation  of,  1310. 

aclinowledgment  of,  1311. 

officer  taking  acknowledgment,  1313. 

capacity  of  officer — ministerial  or  judicial,  1313. 

the  true  distinction,  1314. 

amendment  of  certificate,  1315. 

courts  of  equity  will  not  amend,  1316. 

reading  before  acknowledgment,  1317. 

delivery  and  acceptance,  1318. 

presumption  of  delivery,  1319. 

delivery  to  stranger — subsequent  acceptance,  1330. 

registration  of — delivery,  1321. 

delivery — to  take  effect  after  the  grantor's  death,  1323. 

redelivery,  1323. 

escrow — definition,  1334. 

grantee  as  depositary,  1325. 

authority  of  depositary,  1836. 

death  of  grantee  before  delivery  by  depositary,  1337. 

escrow — rights  of  grantee,  1338. 

registration,  1329. 

component  parts  of,  1370. 

form  of,  1371. 

description  of  property,  1373. 

sufficient  description,  1373. 

specific  description  will  control,  1374. 

description — reference  to  other  instruments,  1375. 

reference  to  maps  and  charts,  1376. 

rule  of  interpretation,  1363,  1377. 

ambiguity — intent,  1378. 

description  of  property — joint  estates,  1379. 

parol  evidence  in  construction  of,  1380. 

construction  and  effect,  1381. 

qualification  of  the  grant,  1382. 

habendum,  1383. 

appurtenances  pass,  1401,  1403. 

easements  pass,  1403. 
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DEED— (Continued). 

exceptions  and  reservations,  1404. 

construction  of,  1405. 

repugnant  to  grant,  1406. 

access  to  strata  underlying  coal,  1407. 

reservation  of  minerals,  1408. 

deed  takes  the  place  of  the  prior  executory-contract,  1409. 

revocation  of,  1410. 

estate  to  begin  at  grantor's  death,  1411. 

condition  annexed,  1412. 

fee  simple  conveyed,  1413. 

proof  of  ancient  deeds,  1414. 

restoration  of  lost  unregistered  deed,  1415. 
DEFEASANCE, 

■when  introduced,  764. 

character  of,  776. 

form  of,  786. 

not  recorded  with  deed — notice,  1347. 
DEFICIENCY, 

in  foreclosure — personal  judgment,  964. 

decree  for  is  statutory,  965. 

enforcement  of  personal  judgment  for,  966. 

purchaser  of  the  land  assuming  debt,  967. 
DELIVERY, 

of  mortgage,  783,  792. 

as  to  registration,  835. 

of  a  lease,  488. 

of  deed — cancellation  before  record,  effect  on  title,  1200. 

of  deed,  1318. 

presumption  of,  1319. 

to  stranger — subsequent  acceptance,  1320. 

registration  of  deed — effect,  1321 

to  take  effect  after  grantor's  death,  1322. 

redelivery,  1323. 
DESCENT, 

definition  of  title,  1126. 

title  by  descent  and  purchase,  1127 

title  by  descent,  1138. 

who  are  heirs,  1129. 

disinheriting  the  heir,  1130. 

vesting  of  title  in  the  heir,  1131. 

actual  seisin  by  ancestor  required  at  common  law  to  transmit  land,  1132. 

law  of  primogeniture,  1133. 

descent  in  the  United  States,  1134. 

kinds  of  relationship,  1135. 

computing  the  degree  of  consanguinity,  1136 

ancestral  estates — rule,  1137. 

exclusion  of  the  half-blood,  1138. 
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DESCENT— (Continued). 

half-bloods  inherit  as  whole  in  some  of  the  States,  1138. 

exclusion  of  collaterals  to  half-blood,  1139. 

who  may  be  heirs,  1 140. 

posthumous  children — heirs,  1140. 

as  to  illegitimate  children,  1141. 

in  some  States  allowed  to  inherit  from  their  mother,  1141. 

as  to  bastards,  1143. 

legitimatizing  children,  1143. 

legitimatizing  in  another  State,  1144. 

presumption  of  legitimacy,  1145. 

acknowledgment  by  father,  1146. 

valid  subsequent  marriage,  1147. 

inheritance  from  illegitimates,  1148. 

as  to  aliens,  1149. 

capacity  of  aliens  to  hold  realty,  1150. 

rules  of  inheritance  are  created  by  municipal  law,  1151. 

there  are  no  heirs  of  the  living,  1151. 

what  law  governs,  1151. 

non-resident  aliens  may  be  debarred  from  inheriting,  1153. 

effect  of  treaty  as  to  aliens,  1153. 

advancement — definition,  1154. 

what  is  an  advancement,  1155. 

value  of  advancement — at  its  date,  1156. 

lex  loci  rel  sitae  governs,  1157. 

effect  of  crime  on,  1520. 
DESCRIPTION, 

of  parties  to  a  mortgage,  784. 

of  property  of  mortgage,  785. 

of  debt  in  a  mortgage,  787. 

of  property  in  a  deed,  1373. 

sufficient — of  property,  1373. 

specific,  will  control,  1374. 

reference  to  other  instruments,  1375. 

reference  to  maps  and  charts,  1376. 

of  devisee,  1515. 
DETERMINABLE  FEE, 

definition,  283. 

possibility  of  reverter,  283. 

curtesy  in,  345. 

dower  in,  361. 
DEVISE, 

historical  outline,  1466. 

English  development,  1467. 

definition,  1468. 

kind  of  wills,  1469. 

codicil,  1470. 

bequest  distinguished,  1471. 
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DEVISE-(Continued). 

testamentary  capacity,  1472. 

by  persons  under  disability,  1473 

incapacity,  1474. 

insanity,  1475. 

■what  constitutes  a  will,  1476. 

sufficient  signing,  1477. 

■what  signing  will  answer  the  requirements,  1478. 

signing  by  marii,  1479. 

knowledge  of  contents  of,  1480. 

publication  of  will,  1481. 

attestation  by  witnesses,  1488. 

attestation  in  presence  of  testator — what  is,  1483. 

competency  of  witnesses,  1484. 

execution  of — what  law  governs,  1485. 

execution  of —law  as  to  place,  1486. 

alteration  of — effect,  1487. 

mistakes,  1488. 

equitable  doctrine  of  conversion  under,  1489. 

joint  wills,  1490. 

validity  of  holographs,  1491. 

validity  of  nuncupative,  1493. 

essentials  of  statutory  requirements  of  nuncupative  wills,  1493. 

number  of  witnesses  required  by  the  different  State  statutes,  1495. 

express  revocation  of — requisites,  1496. 

implied  revocation  of,  1497. 

revocation  by  subsequent  will,  1498. 

revocation  by  codicil,  1499. 

marriage  of  feme  sole  after  making  her  will — effect,  1500. 

marriage  and  birth  of  issue — effect  on  previous  will,  1501. 

by  conveyance  of  the  property,  1502. 

revocation  by  alteration,  1503. 

legal  presumption  of  destruction,  1504. 

revival  of,  1505. 

contingent  wills,  1506. 

probate  of — requisites,  1507. 

probate  of  living  person's  estate,  1508. 

construction  of  will  and  codicil,  1509. 

construction  of  wills,  1510. 

construction — intention,  1511. 

from  what  time  does  a  will  operate,  1512. 

parol  evidence— no  ambiguity,  1513. 

ambiguity  and  conflicting  clauses,  1514. 

description  of  devisee,  1515. 

who  are  next  of  kin,  1516. 

to  disinherit — mode  of,  1517. 

gift  to  children  as  a  class,  1518. 

personal  representatives,  1519. 
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DEVISE— (Continued). 

forfeiture  of  property  by  committing  crime,  I.ISO. 

charitable  bequests,  1531. 

perpetuities  as  to  cbaritable  gifts,  1533. 

of  after-acquired  property,  1533. 

■what  property  is  devisable,  1523. 

■wben  does  the  will  speak,  1 533. 

real  estate  to  be  sold— effect,  1534. 

land  charged  with  legacy,  1535. 

in  restraint  of  marriage,  1536. 

restraint  upon  widow  to  remarry,  1537. 

restraint  of  marriage,  generally,  1538. 

widow's  contingent  right  to  sell,  1539. 

lapsed  devises  and  legacies,  1530. 

contracts  to  make  wills,  1531. 

contracts  to  make  wills — consideration,  1533. 

contract  to  make  will — specific  performance,  1533. 

specific  performance  of  contract — proof  required,  1584. 

revocation  of — when  it  can  be  made,  1535. 

under  a  contract  to  devise,  1535. 

breach  of  contract  to  make  will — damages,  1536. 

actions  to  construe  wills — jurisdiction  of  courts  of  equity,  1537. 

actions — the  court  will  not  pass  on  future  contingencies,  1538. 

actions — parties,  1539. 

who  may  bring  suit,  1540. 

costs  of  suit,' 1541. 
DEVISEE, 

right  to  fixtures,  83. 

description  of,  1515. 

who  may  be,  1515. 
DISSEISEE, 

as  grantor — efEect  of  deed,  1285. 

law  of  the  States,  1385. 

DISSEISIN, 

doctrine  of,  1159. 

distinguished  from  dispossession,  1160. 
DISTRESS, 

nature  and  history,  558. 

modern  statutes,  559. 

right  to  distrain,  560. 

landlord's  lien  on  the  crops,  561. 

right  of  purchaser  of  tenant's  crops,  562. 
DIVISION  FENCES, 

common  law  rule,  258. 

obligations  of  adjoining  owners,  259. 

duties  imposed  by  prescription,  360. 

covenant  running  with  the  land,  1451. 
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DIVORCE, 

when  it  cuts  off  curtesy,  347. 
cuts  off  dower,  357,  393. 
effect  of  foreign  decree  of,  395. 
extinguishes  inchoate  homestead  in  wife,  451. 
effect  on  estate  by  entirety,  706. 
DOWER, 

definition,  355. 
origin  of,  356. 
requisites  for,  357. 
marriage  laws  of  another  State,  358. 
non-resident  widows,  359. 
in  leaseholds,  360. 
in  base  or  determinable  fee,  361. 
seisin  of  husband,  362. 
this  right  is  not  within  the  registry  law,  363. 
intermediate  freehold  estates  must  terminate,  363. 
in  incorporeal  hereditaments,  364. 
instantaneous  seisin— transitory,  365. 
as  to  vendor's  lien,  366. 
in  the  equity  of  redemption,  367. 
in  surplus,  368. 

obligations  of  the  executor  of  the  mortgagor  to  redeem,  369. 
in  mines,  opened  and  unopened,  370. 
in  partnership  lands,  371. 
in  equitable  estates,  373. 

effect  on  conveyance  of  estate  by  husband,  373. 
in  trust  estates,  374. 
in  inseparable  property — rents,  375. 
effect  of  conditional  limitations,  876. 
how  barred  at  common  law,  377. 
how  barred  in  the  United  States,  378. 
release  and  estoppel,  379. 
conveyance  by  widow  before  assignment,  380. 
sale  of  land  by  conservator,  381. 
conveyance  of  estate  without  wife's  release,  383. 
release  by  adverse  possession,  383. 
antenuptial  contracts — effect,  384. 
fraudulent  antenuptial  conveyance — effect,  385. 
secret  conveyance  by  husband  just  before  marriage — effect,  386. 
postnuptial  contracts — effect,  387. 
husband's  void  deed,  388. 
'  effect  of  eminent  domain,  389. 

as  to  execution  sale,  390. 
as  to  partition,  391. 
barred  by  adultery,  392. 
statutes  may  control,  392. 
barred  by  absolute  divorce,  393. 
201 
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DOWER— (Continued). 

alimony — effect  on  dower,  394. 

effect  of  foreign  decree  of  divorce,  395. 

effect  of  jointure,  396. 

jointure — legal  and  equitable,  397. 

effect  of  legacy  to  wife,  398. 

devise  in  lieu  of  dower,  899. 

no  express  declarations  in  the  will  as  to  dower,  400. 

election  by  widow,  401. 

valid  election,  402. 

mode  of  making  election,  403. 

time  to  elect,  404. 

insane  widow,  405. 

acceptance  of  legacy,  406. 

iuvalid  devise,  407. 

lex  domicillii,  408. 

abolition  of,  409. 

devise  with  power  of  sale,  410. 

■widow's  quarantine,  411. 

according  to  common  right — against  common  right,  418. 

exceptions  to  the  rule  as  to  meles  and  bounds,  413. 

in  several  parcels,  414. 

may  bring  a  separate  action  against  each  owner,  414. 

recovery  from  purchaser  without  notice,  415. 

the  action— effect  of  laches,  416. 

death  of  the  widow — effect,  417. 

two  widows,  418. 

damages  for  retention,  419. 

valuation  of  the  premises,  430. 

valid  assignment  of,  431. 

estoppel  to  claim  dower,  423. 

present  value  of,  438. 

remedies  to  recover,  434. 

remedy  in  equity,  435. 

remedy  by  distress — ejectment,  426. 

report  of  commissioners — confirmation  by  court,  437. 

judgment  for,  428. 

emblements  go  with  the  land  allotted,  461. 
EASEMENT, 

acquiring  right  to  fish,  99. 

definition,  129. 

kind  and  qualities,  130. 

creation  of,  131,  200. 

gross  and  appurtenant,  133. 

profit  a  prendre,  133. 

distinguished  from  a  license,  134. 

distinguished  from  a  servitude,  135. 

duration  of,  186. 
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EASEMENT— (Continued). 

when  words  of  inheritance  are  necessary  to  create,  137. 

secondary,  138. 

spurious,  139. 

transfer  and  partition  of,  140. 

equitable,  141. 

creation  by  express  grant,  143. 

extent  of  riglit,  143. 

right  of  way,  relative  rights,  144. 

in  gross — not  presumed,  145. 

of  an  easement,  146. 

grant  of  by  implication,  147. 

implieJ  grant  and  reseryation,  148. 

apparent  and  continuous,  149. 

reservation,  150. 

reservation  not  specifically  definite,  151. 

notice  of  reservation,  152. 

■way  of  necessity,  153. 

reasonable  necessity  must  exist,  154. 

air,  right  to  enjoy,  155. 

ancient  lights,  156. 

who  may  grant,  157. 

disability  of  grantor,  158. 

conveyance  of,  follows  the  land,  159. 

creation  by  prescription,  160. 

to  establish  by  prescription,  161. 

the  use  must  be  continuous,  exclusive,  adverse  and  known  to  the  owner 

of  the  fee,  162. 
acquiescence  of  the  owner,  163. 
evidence  of  prescription,  164. 
succession  of  easements,  165. 
creation  by  dedication,  166. 
highways  and  alleys,  167. 
rights  of  abutting  owners,  168. 
abutting  owners  in  cities,  169. 
estoppel,  170. 

acceptance  of  highway  by  the  public,  171. 
location  of  highway,  172. 
easement — condition  precedent,  173. 
establishment  by  user,  174. 
by  prescription,  175. 
evidence  of  user,  176. 
intention  to  dedicate,  177. 
"Who  may  dedicate  highway,  178. 
dedication  by  mistake,  179. 
qualified  dedication,  180. 
merger  of,  186. 
separation  and  reviver,  187. 
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EASEMENT— (Continued). 

abandonment,  188. 

release  of,  189. 

extinguishment,  190. 

extinguisliment  by  non-user,  191. 

accepting  a  new  way,  192. 

rights  of  the  servient  owner,  193. 

manner  of  use  of  the  easement,  194. 

rights  of  the  grantee  to  use,  195. 

encroachments — use  of  gates,  196. 

question  of  fact  as  to  the  necessity  of  gates,  197. 

abatement  of  nuisance,  198. 

reasonable  necessity  for  abatement,  199. 

actions  at  law  for  damages,  200. 

form  of  action,  201. 

action — by  whom  brought,  202. 

action — against  whom  brought,  203. 

measure  of  damages — abutting  owners,  204 

action  in  equity  for  damages,  205. 

relief  by  injunction,  206. 

fee  or  easement,  281. 

must  be  conveyed  by  deed,  1389. 

pass  with  the  land,  1403. 
EAVES-DRIP,  See  Surface  Water. 

must  not  run  on  to  adjoining  owner,  223. 
EJECTMENT, 

Co  tenant  may  bring  against  a  stranger,  698. 

when  mortgagor  can  bring  against  mortgagee  in  possession,  858. 
ELEGIT, 

when  created  and  effect  of,  1267. 
ELOPEMENT, 

of  wife — effect  on  her  homestead,  450,  451. 
EMBLEMENTS, 

definition,  306. 

who  are  entitled  to,  307. 

incidental  rights — egress  and  ingress,  308. 

to  whom  allowed,  309. 

when  allowed  to  lessee  and  assignee,  .310. 

under  a  mortgage,  311. 

rights  of  tenant  at  will  and  sufferance — mortgagor,  313. 

rights  of  lessee  of  mortgagor,  313. 

go  with  the  allotted  land  in  dower  or  homestead,  461. 

rights  of  mortgagor  to,  858. 

tenants  right  to,  571. 
EMLNENT  DOMAIN, 

franchises  subject  to,  108. 

may  bar  dower,  389. 

taking  under — lessee's  rights,  547. 
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EMINENT  DOMAIN— (Continued). 

lessee's  right — whole  estate  condemned,  543. 

condemnation  money — apportionment,  519. 

rights  of  grantee,  1373. 
ENTIRETY,   See  Estates  by  Entirety. 
EQUITABLE  MORTGAGE,   See  Mortgage. 

definition,  797. 

by  deposit  of  title-deed,  798. 

tl*le-deeds — American  doctrine,  799. 

informal  mortgages,  800. 

power  of  attorney  to  collect  rents  and  profits,  801. 

agreement  to  convey  land,  803. 

assignment  of  contract  of  purchase,  803. 
EQUITABLE  CONVERSION, 

under  a  devise,  1489. 
EQUITY  OP  REDEMPTION,  See  Redbmptioh. 
ERASURES,  See  Alterations. 
ESCHEAT, 

definition,  1365. 

nature  of  forfeiture,  1366. 

confiscation  in  the  United  States,  1366. 
ESCROW, 

definition,  1334. 

grantee  as  depositary,  1335. 

authority  of  depositary,  1336. 

death  of  grantee  before  delivery  by  depositary,  1337. 

rights  of  grantee,  1338. 
ESTATES  AT  SUFFERANCE,  See  Estates  at  "Will. 

definition,  647. 

wrongful  holding  over,  648. 

tenaats  pur  autre  vie  holding  over,  649. 

mortgagor's  holding  over,  650. 

liability  for  rent,  651. 

a  void  lease,  653. 

incidents  of  tenancy,  653. 

adverse  possession,  654. 

recovery  of  possession  by  landlord,  655. 

mode  of  recovery,  655. 

weight  of  authority  as  to  mode  of  recovery,  656. 

defense  by  tenant,  657. 

entry  during  temporary  absence  of  tenant,  658. 

what  is  a  forcible  entry  and  detainer,  659. 
ESTATES  AT  WILL,  See  Estates  at  Sufferance. 

definition,  616. 

entry  under  verbal  lease  void  by  the  statute  of  frauds,  617,  653. 

estates  at  will  distinguished,  618. 

implied  tenancy  at  will,  619. 

contract  for  a  lease,  630. 
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ESTATES  AT  WILL— (Continued). 

entering  under  a  verbal  contract  of  purchase,  631. 

"written  demise  without  reservation  of  rent,  622. 

termination  of  the  estate  at  will,  623. 

termination  by  notice,  634. 

denial  of  landlord's  title,  635. 

notice  by  legal  action,  C36. 

notice — interval  of  time,  687. 

cannot  be  surrendered  to  a  stranger,  564. 

at  common  law  a  mortgagor  in  possession  was  a  tenant  at  will,  898, 
ESTATES  BY  ENTIRETY, 

what  is,  701. 

applies  to  husband  and  wife,  703. 

as  tenants  in  common,  703. 

how  created,  703. 

effect  of  the  married  woman  acts  in  the  United  States,  704. 

how  controlled,  705. 

effect  of  absolute  divorce,  706. 
ESTATES  FOR  LIFE,    See  Life  Estates. 
ESTATES  FOR  YEARS,    See  Lbabb;  Landlokd  akd  Tenant. 

history  of,  478. 

definition,  479. 

attendant  terms,  480. 

term — definition,  481. 

interesse  termini,  483. 

who  pays  taxes,  497. 

destruction  of    house  by  fire  —  effect  on  lessee's  liability  for  rent, 
504. 

when  tenant  must  rebuild,  505. 

terminated  by  sale  of  the  premises,  509. 

failure  to  deliver  possession  to  lessee,  541. 

extinguishment  of  landlord's  title,  550. 

recovery  of  possession  by  landlord,  556. 

notice  to  quit,  557. 

distress,  558. 

modern  statutes  as  to  distress,  559. 

surrender  of  premises  by  lessor,  565. 

liability  to  tenant  for  defects,  587. 

liability  of  landlord  to  third  parties,  591. 

liability  to  tenant,  593. 

liability  to  tenant's  guest,  593. 

liability  to  tenant's  servants,  594. 

liability  of  tenant  to  third  persons,  595. 

liability  of  lessor's  grantee,  596. 

Improvements,  597. 

allowance  for  improvements,  598. 

right  to  remove  improvements,  599. 

time  to  remove  improvements,  600. 
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ESTATES  IN  PARTNERSHIP, 

partnership  interest  in  land,  707. 

land  bought  with  partnership  funds,  708. 

equitable  rule — reason  for,  709. 

power  of  one  partner,  710. 

intention  in  the  use  of  realty,  711. 

priorities  of  creditors,  712. 

tenants  in  common  or  partners,  713. 

after  dissolution,  713. 
ESTATES  IN  SEVERALTY, 

definition,  660. 
ESTATES,  See  Fee  Simple  Estates. 

definition,  1. 

in  strata,  2. 

different  in  the  same  house,  2,  5. 

classification — distinguished,  277 

feudal,  278 

at  will — definition,  616. 
ESTATE  PUR  AUTRE  VIE, 

what  is,  292. 

real  estate  or  chattels  real — rule  of  the  States,  293. 
ESTATES  TAIL, 

definition,  377. 

heirs  must  be  used  to  create,  379,  287. 

division  of — definitions,  288. 

after  possibility  of  issue,  289. 

abolition  of,  290. 

doctrine  of  abolished  in  this  country,  290. 
ESTATE  UPON  CONDITION, 

definition,  736. 

precedent  and  subsequent,  737. 

creation  of  condition,  738. 

condition  subsequent  construed,  739. 

restriction  as  to  alienation,  740. 

right  to  enjoy,  741 . 

against  sale  of  intoxicants — other  undesirable  business,  743. 

performance  of  condition  becoming  impossible,  743 

condition  in  restraint  of  marriage,  744. 

exemption  from  grantee's  debts,  745. 

time  of  performance,  746. 

breach  of  condition  subsequent,  747. 

re-entry  after  breach,  748. 

grantor  in  possession,  749. 

the  condition  must  be  legal,  750. 

on  the  happening  of  two  events,  751. 

waiver  of  forfeiture,  753. 

continuing,  753. 

breach,  relief  in  equity,  754. 
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ESTATE  UPON  CONDITION— (Continued). 

cancellation  of  void  deed,  755. 

trust  instead  of  condition,  756. 

collateral  limitation — deflnition,  757. 

conditional  limitation  distinguished,  758, 
ESTATES  UPON  LIMITATION, 

efEect  as  to  dower,  376. 

distinguished,  758. 
ESTOPPEL, 

definition,  1201. 

by  deed,  1203. 

as  to  the  grantor,  1203. 

must  be  clear  and  precise,  1204. 

effect  of  covenant  of  warranty,  1205. 

the  grantor  cannot  challenge  the  validity  of  a  corporation,  his  grantee, 
1206. 

deed — recitals  of  purchase-money,  1207. 

alienation  of  confiscated  realty  by  former  owner,  1208. 

co-tenant  selling  entire  estate,  1209. 

after-acquired  title,  1210. 

subsequent  grantee's  rights  to  after-acquired  title,  1211. 

sale  of  expectancy — after-acquired  estate,  1213. 

after-acquired  title  of  married  woman,  1213.' 

quit-claim  deed— after-acquired  title,  1314. 

of  grantee,  1315. 

partition  by  consent,  effect,  1316. 

by  record — definition,  1317. 

by  court  record,  1218. 

by  pleadings,  1219. 

in  pais — definition,  1220. 

representation  and  intention,  1221. 

judicial  sales,  1232. 

against  the  United  States  government,  1323. 

to  deny  homestead,  1224. 

by  negligence  and  fraud,  1325. 

by  acquiescence,  1336. 

accepting  benefits,  1237. 

by  conduct  and  silence,  1328. 

by  surrender,  1239. 
ESTOVERS, 

rights  to  by  life  tenant,  299. 
EVICTION, 

by  landlord  of  tenant,  551. 

from  a  part  of  the  premises.  553. 

actual  entry  by  landlord  not  necessary,  553. 

by  title  paramount,  554. 

wrongful — tenant's  damages,  577. 

breach  of  covenant  for  quiet  enjoyment,  1434. 
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EYICTION— (Continued). 

measure  of  damages  for,  1463. 

against  remote  grantor,  1462. 
EXCEPTIONS  AND  RESERVATIONS, 

nature  and  effect  in  deed,  1404. 

construction  of,  1405. 

repugnant  to  grant,  1406. 

access  to  strata  underlying  coal,  1407. 

of  minerals,  1408. 

grantee  cannot  deny,  1433. 

grantee's  right  to  enforce  inter  se,  the  grantor's  reservations,  1423. 

when  equity  will  interfere,  1434. 

equitable  relief  as  to  subsequent  purchaser,  1425. 
EXECUTION, 

of  mortgage,  788,  789,  790,  791,  793. 

of  a  lease,  487. 

of  a  deed — what  is,  1300. 

of  deed  by  agent,  ICOl. 

by  agent — power  coupled  with  an  interest,  1303. 

power  of  attorney  by  married  woman,  1303. 

of  will — law  that  governs,  1485. 

of  will — law  as  to  place,  1486. 
EXECUTOR, 

right  to  fixtui-es,  83. 

when  liable  for  waste,  331. 
EXECUTORY  DEVISE, 

distinguished  from  contingent  remainder,  1007. 

definition,  1030. 

kind  of,  1031. 

requirements  of,  1033. 

distinguished  from  remainders,  1033. 

limitations  of,  1034. 

qualification  of  the  disposition  of  the  estate,  1035. 

defeating  a  preceding  estate  in  fee,  1036. 

devise  in  fee — devise  over,  1037. 

as  to  perpetuities,  1028. 

the  doctrine  of  cy  pres,  1039. 

prohibition  of  accummulations,  1030. 

destruction  of,  1031. 

dying  vvithout  issue,  1033. 

of  chattel  interests,  1033. 

lex  loci  rei  sitae,  1034. 
PEE  FARM  RENT,  See  Rent  Charge. 
FENCES,  See  Division  Fences. 
FEE  SIMPLE,  See  Determinable  Fee;  Base  Feb 

definition,  376. 

distinguished,  377. 

alienation  of,  378. 
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FEE  SIMPLE— (Conlinued). 

heirs— ia  conveying,  279. 

to  corporation,  379. 

alienation  under  process  of  law,  880. 

subject  to  owner's  debts,  280. 

fee  or  easement,  281. 

on  condition,  284. 
PEE  TAIL  AND  REVERSION, 

origin,  286. 

never  existed  in  South  Carolina,  290. 
FEOFFMENT, 

nature  of,  278. 

never  adopted  in  the  United  States,  293. 

parties  to,  1256. 

effect  of,  1257. 

not  used  in  the  United  States,  1263. 

is  still  valid,  1263. 
FEUD, 

definition,  28. 
FEUDAL  SYSTEM. 

origin  of,  20,  21,  23,  33. 
FEUDAL  ESTATES, 

as  to  alienation  of,  378. 
FEUDAL  TENURES, 

in  England,  33. 

by  knight's  service,  34. 
FIDEI  COMMISSA, 

what  are,  390. 

origin  of  uses,  1036. 
FINES  AND  RECOVERIES, 

origin  and  use  of,  390. 

seldom  or  never  used  in  the  United  States,  293. 

abolished  in  England,  1363. 

abolished  or  fallen  into  disuse  in  the  United  States,  1363. 

used  in  some  of  the  States  before  the  Revolution,  1268. 
FILUM  AQUiE, 

definition  and  application,  14. 

ownership  of  ice,  234. 
FISHERIES, 

title  of  the  States  to,  9. 

title  and  dominion  of  the  sea,  90. 

definition,  91. 

common  of,  92. 

several  fishery,  93. 

free  fishery,  93. 

right  to  fish,  94, 

riparian  owner's  rights,  95. 

in  tidal  waters,  06. 
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FISHERIES— (Continued). 

English  doctrine  not  accepted  by  some  of  the  States,  97. 

taliing  oysters,  98. 

acquiring  an  easement,  99. 

impeding  tlie  passage  of  flsb,  100. 

the  States  control  this  right  of,  101. 

Behring  Sea  fishery,  103.  , 

in  the  great  ponds  of  Maine  and  Massachusetts,  235. 
FIXTURES, 

definition,  45. 

general  statement,  46. 

statutory  provisions,  47. 

intention  may  control,  48. 

immovable  character,  49. 

physical  annexation,  50. 

houses  and  other  structures,  51. 

temporary  separation,  52. 

buildings  erected  on  another's  land,  53. 

railroad- property,  54. 

railroad  tracts — doctrine  of  the  courts,  56. 

water  pipes— poles  and  wires,  57. 

in  manufactories  and  mills,  58. 

machinery  that  supplies  the  motive  power,  59. 

external  indications  may  control,  60. 

illustrations  in  machinery,  61. 

mortgagee's  right  lo,  62. 

mutual  agreement  between  mortgagor  and  mortgagee,  63. 

annexation  of  mortgaged  chattels,  64. 

detachment  involving  great  damage  to  the  realty,  65. 

buildings  erected  on  mortgaged  property,  66. 

constructive  annexation,  67. 

temporarily  annexed  after  execution  of  mortgage,  68. 

machinery  loaned  or  sold  to  the  mortgagor,  69. 

license  to  erect  house — rights  of  grantee,  70. 

hotel — appendages,  71. 

what  passes  in  a  sale,  72. 

thing  constructively  annexed,  73. 

rights  of  landlord  and  tenant,  74. 

trade  fixtures — landlord  and  tenant,  75. 

tenants  right  to  remove,  76. 

things  useful  and  ornamental,  77. 

time  for  tenant  to  remove,  78. 

accepting  a  new  lease  from  the  landlord,  79. 

right  of  execution  judgment  creditor,  93. 

rights  of  life  tenant  and  remainderman  to,  81.  v 

right  of  executor  and  heir,  82. 

right  of  heir  and  devisee,  83. 


1612  INDEX 

[References  are  to  sections:  Vol.  I,  contains  §§  1-735;  Vol,  11,  §§  T36-1541.] 

FORECLOSURE  BY  TAKING  POSSESSION, 

used  in  a  few  States,  913. 

sufficient  entry,  914. 

■when  the  mortgagee  may  enter,  915. 

by  executors  and  administrators  of  the  mortgagee's  estate,  916. 

legal  possession,  917. 
FORECLOSURE  BY  WRIT  OP  ENTRY, 

used  in  a  few  States,  918. 

when  the  right  of  eutry  accrues,  919. 

who  may  foreclose,  920. 

nature  of  defense,  931. 

the  conditional  judgment,  923. 
FORECLOSURE  IN  EQUITY, 

by  bill  in  equity,  939. 

venue,  930. 

does  not  settle  paramount  title,  931. 

defense  by  mortgagor,  933. 

defense — failure  of  title,  933. 

recovery  of  judgment  at  law — no  defense,  934. 

defense —  fraud  and  usury,  935. 

set  off,  936. 

appointment  of  receiver — equitable  jurisdiction,  937. 

receiver — under  legal  and  equitable  mortgages,  938. 

receiver — when  mortgagee  has  only  a  lien,  939. 

as  to  the  rents  and  profits,  940. 

personal  judgment  for  deficiency,  964. 

decree  for  deficiency  is  statutory,  965. 

enforcement  of  personal  judgment  for  deficiency,  966. 

purchaser  of  land  assuming  debt,  967. 

accounting  by  mortgagee  in  possession,  968. 

final  accounting  by  mortgagee,  969. 

allowance  to  mortgagee  and  possession  for  improvements,  970. 

allowance  to  mortgagee  for  repairs,  971. 

mortgagee  in  possession — compensation  for  his  trouble,  973. 

periods  of  rest,  973. 
FRANCHISES, 

definition,  105. 

implied  covenants  of  the  grantor  and  grantee,  106. 

qualified,  107. 

subject  to  eminent  domain,  108. 

impairment  of  contract,  109. 
FRANKALMOIGNE, 

definition,  87. 
FRAUDS,  See  Statute  op  Frauds. 
FREEHOLD  ESTATES, 

classified,  377. 

dower — termination  of  intermediate,  363. 
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GAS,  See  Gas  and  Petkolium. 

fee  simple  in,  3. 
GAS  FIXTURES, 

are  personal  property,  57. 
GAS  MAINS, 

are  personalty  or  chattels,  57. 
GAS  AND  PETROLEUM, 

taking  by  adjoining  owner  in  sinking  a  well — ^law  governing,  228. 
GATES, 

easement — use  of,  196. 

necessity  of,  197. 
GAVELKIND, 

definition,  27. 
GRAND  SERGEANTT, 

definition,  37. 
GRANTS,    See  Private  Grant;  Invoi,untart  Alienation. 

creatiop  of  easements  by  express  grant,  143. 

extent  of  in  au  easement,  143. 

right  of  way — relative  rights,  144. 

of  easements  cannot  be  extended,  146. 

of  easement  by  implication,  147. 

implied  and  implied  reservation,  148. 

of  apparent  and  continuous  easements,  149. 

reservation  as  to  easement,  150. 

reservation  not  specifically  definite,  151. 

who  may  grant  an  easement,  157. 

disability  of  grantor  of  easement,  158. 

easement  follows  the  land,  159. 

definition,  1280 

public,  1231. 

construction  of  public,  1233. 

power  of  the  government  over  its  lands,  1333. 

warranty  by  government,  1234. 

effect  of  a  patent,  1235. 

effect  of  certificate  entry,  1235. 

conclusion  of  the  acts  of  the  officers,  1336. 

homestead  entry,  1337. 

pre-emption,  1238. 

effect  of  receiver's  certificate,  1239. 

sale  before  vesting  of  homestead  title,  1340. 

final  certificate  of  government,  1341. 

vested  right  to  a  patent,  1242. 

courts'  supervision  of  the  land  department,  1343. 

subsequent  purchaser,  1345. 

a  patent  is  a  title  of  record,  1245. 

legislative,  1246. 

of  tide  lands,  1247. 

right  of  the  State  to  tide  lands,  1348. 
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<JRA.]SrTS— (Continued). 

forfeiture  of  public  grants,  1249. 

deed  by  oflBcer  for  the  State,  1350. 

right  of  the  original  States,  1251. 

new  States  admitted  to  the  Union,  1352. 

the  Territories,  1253. 
GROUND  RENTS, 

definition,  120. 

devise  of — effect,  1S24. 
HABENDUM, 

of  deed,  1383. 
HEIR, 

right  to  fixtures,  83,  83. 

necessity  of— at  common  law,  279. 

abolished  in  deed — in  some  States,  279. 

necessary  to  create  an  estate  tail,  287. 

■who  is,  1129. 

disinheriting,  1130. 

vesting  of  title  in,  1131. 

■who  may  be,  1140. 

as  to  illegitimate  children,  1141. 

as  to  bastards,  1142. 

legitimatizing  children,  1143. 

legilimatizing  in  another  State,  1144. 

presumption  of  legitimacy,  1145. 

acknowledgment  by  father,  1146. 

void  subsequent  marriage,  1147. 

no  heirs  of  the  living,  1151. 

to  deprive  of  an  estate  by  testator,  1517. 
HEREDITAMENTS, 

definition  of  incorporeal,  16. 

definition  of  corporeal,  16. 

incorporeal — kinds  of,  17. 

incorporeal  lie  in  grant,  17. 

corporeal  lie  in  livery,  17. 

incorporeal — English  classification,  84. 

incorporeal — American  classification,  85. 

common,  definition,  86. 

common  of  pasture  and  estover,  87. 

apportionment  of  common,  88. 

extinguishment  of  common,  89. 

oflices — in  England,  103. 

oflBces — in  the  United  States,  104. 

franchises — definition,  105. 

annuities,  definition,  110. 

dower  in  incorporeal,  364. 

incorporeal  in  the  nature  of  a  freehold — conveyed  by  deed,  1389. 

pass  by  devise,  1523. 
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HIGHWAYS, 

right  of  the  public  to  use,  167. 

rights  of  abutting  land  owners,  168. 

rights  of  abutting  owners  in  cities,  169. 

accy)tance  of,  171. 

must  be  definitely  located,  172. 

established  by  user,  174. 

established  by  prescription,  175. 

evidence  of  user,  176. 

intention  to  dedicate,  177. 

■who  may  dedicate,  178. 

dedication  by  mistake,  179. 

qualified  dedication,  180. 

interruption  of  user,  181. 

extent  of  grant,  182. 

rights  of  the  grantor,  183. 

irrevocable,  184. 

Injunction  by  owner,  185. 

as  to  adverse  possession  of,  1190. 

as  boundaries,  1388. 
HOLDING  OVER, 

from  year  to  year,  631. 

landlord  may  treat  the  tenant  as  trespasser,  631. 

may  waive  the  tort  and  sue  in  assumpsit,  631. 

American  rule,  632. 

to  make  landlord  comply  with  his  agreement  to  buy  improvements,  638. 

under  implied  contract  to  renew,  639. 

must  surrender  at  the  termination  of  the  lease  to  avoid  liability,  640. 

the  tenant  cannot  create  a  different  tenancy  by  holding  over,  641. 

extent  of  liability,  642. 

no  rent  after  surrender,  643. 

notice  of  increased  rent  must  be  given,  644. 

parol  agreement  to  reduce  the  rent,  645. 

double  penalty  for,  646. 

by  tenant  at  sufferance,  648. 

by  tenants  pur  autre  vie,  649. 

mortgagor's,  6^0. 
HOLOGRAPH, 

definition,  1469. 

validity  of,  1491. 
HOMESTEAD, 

definition,  429. 

as  to- actual  residence,  430. 

head  of  tho  family  may  claim,  431. 

dwelling  and  business  house  combined — effect,  432. 

acquisition  of  new,  433. 

as  to  non-resident  wife,  434. 

notice  of  homestead,  435. 
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HOMESTEAD— (Contiaued). 

time  to  assert,  436. 

what  law  governs,  437. 

as  to  tenants  in  common,  438. 

in  equitable  estates,  439. 

extent  of,  440. 

subordinate  to  purchase  money  mortgage,  441. 

subrogation  of — to  pay  off  mortgage,  443. 

sale — proceeds,  443. 

surplus  of  sale,  444. 

mortgaged  with  other  lands,  445. 

marshalling  securities,  446. 

redemption  of,  447. 

judgment  liens,  448. 

rights  of  minor  children,  449. 

deserting  husband  by  wife,  450. 

divorce — elopment  of  wife,  451. 

widow's  rights,  452, 

effect  of  re-marriage  of  widow,  453. 

husband  tenant  at  will,  454. 

reversionary  interest,  455. 

right  of  curtesy  in,  456. 

nature  of  estate,  457. 

allotment  of — rights  of  parties,  458. 

can  the  homestead  be  devised,  459. 

a  mortgaged  homestead  must  bear  its  proportion  of  the  debt,  460 

emblements  go  with  the  land,  461. 

abandonment  of,  463. 

temporary  absence— effect,  463. 

sale  of,  464. 

mode  of  alienation — vested  rights,  465. 

conveyance  to  wife  by  husband,  466. 

conveyance  in  fraud  of  creditors — effect,  467. 

joinder  of  wife  in  alienation  of,  468. 

specific  performance  to  convey,  469. 

permanent  removal  from  State  is  an  abandonment  of,  470. 

temporary  absence— filing  notice,  471. 

minor  children  cannot  abandon,  473. 

abandonment  by  widow,  473. 

mortgage  of,  474. 

rights  of  grantee  of,  475. 

adverse  possession,  476. 

lease  as  an  alienation,  477. 
HOMESTEAD  ENTRY,  See  Homestead. 

nature  of,  1387. 

sale  of  before  vesting  of  title,  1240. 

final  certificate,  1341. 

vested  right  to  a  patent,  1242. 
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HOMESTEAD  ENTRy~(Contlnued). 

cancellation  of  entries,  1343. 

rights  of  subsequent  purchaser,  1344. 
HOUSES,  See  Overhanging  Buildings. 

may  contain  several  tenements,  5. 

kind  of  property,  18. 

may  not  be  realty,  51. 

erected  on  another's  land,  53. 

support  of  different  stories,  349. 

leasing  furnished  and  unfurnished,  494. 
ICE, 

ownership  of — rights  of  mill  owner,  333. 

on  navigable  and  unnavigable  wnters,  234. 

on  great  ponds  in  Maine  and  Massachusetts,  235. 

right  to  take  from  overflowed  land,  236. 
IMPEACHHMENT  FOR  WASTE, 

without,  316. 
EVIPLIED  TRUSTS,  See  Trusts. 

definition,  1063. 

as  to  partners,  1063. 
IMPROVEMENTS, 

claim  for  by  life  tecant,  298,  1004. 

by  one  co-tenant — as  to  contribution,  690. 

by  one  co-tenant — partition,  733. 

offset  in  partition  to  co-tenant,  734. 

by  mortgagor — right  to,  855. 

by  lessee,  524. 

as  between  lessee  and  lessor,  597. 

allowance  for,  598. 

right  to  remove,  599. 

time  to  remove,  600. 

allowance  to  mortgagee  in  possession,  970. 

making  improvements— adverse  possession,  1164. 
INCORPOREAL  HEREDITAMENTS, 

kinds  of,  17 

lie  in  grant,  17. 

English  classification,  84. 

American  classification,  85. 

pass  by  devise,  1523. 
INDEX, 

effects  of  in  registration,  1338. 

no  part  of  the  record,  1339. 

liability  of  recorder  for  errors  in,  1340. 

descriptive — statutory  provisions,  1311. 
INDIAN  TERRITORY, 

when  established — rights  of  the  Indians,  36. 
INDIAN  TITLES, 

how  viewed  by  the  English  at  first,  33,  33. 
203 
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INDIAN  TITLES— (Continued). 

recognition  by  Europeans,  33. 

doctrine  of  the  colonies  and  tlie  States,  34. 

doctrine  of  the  United  States  governtnpat,  35. 

in  the  Indian  Territory,  36. 

to  Oklahoma,  37. 

to  the  outlet  or  strip,  38. 
INFANT, 

deed  by,  1281. 

deed — ratification  of,  1382. 

return  of  consideration,  1283. 

as  grantee,  1386. 

-will  by,  1473. 
INJUNCTION, 

by  owner  of  land  as  to  highway,  185. 

in  aid  of  an  easement,  206. 

by  one  co-tenant  against  his  co-tenant — rule,  699. 
INSANE  PERSONS, 

deed  by,  1281. 

will  by,  1473. 

presumption  of  insanity,  1475. 
INSURANCE, 

by  mortgagor,  839. 

for  mortgagee's  benefit,  840. 

invalidating  policy  by  mortgagor,  841. 

misrepresentations  by  mortgagor,  842. 

divisibility  of  contract,  843. 

by  mortgagee,  844. 

subrogation  of  insurer,  845. 

stipulation  against  alienation,  846. 

what  is  alienation,  847. 

alteration  of  ownership  of  property,  848. 
INTERBSSE   TERMINI, 

definition,  483. 
INVOLUNTARY  ALIENATION,  See  Grants;  Pkitatb  Grants. 

oflSce  grant — what  is,  1264. 

escheat,  1365. 

escheat — forfeiture,  1366. 

under  execution,  1267. 

of  equitable  estates,  1268. 

subject-matter,  1269. 

rights  of  purchaser,  1370. 

sale  eu  masse  or  in  parcels,  1371. 

eminent  domain,  1373. 

under  the  supervision  of  the  court — statutory  provisions,  1373. 

confirmation  of  title — jurisdiction  of  court  of  equity,  1274. 

affirmation  by  legislature,  1374. 

tax  title,  1375. 
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IRON  ORE, 

fee  simple  in,  3. 
ISSUE, 

definition  of,  1519. 
JOINT  ESTATES, 

division  and  definition,  660. 

classification  of,  661. 

joint  tenancies — definition,  662. 

tenancy  in  coparcenary — definition,  670. 

tenancy  in  common — definition,  673. 

estates  in  entirety — definition,  701. 

estates  in  partnership— definition,  707. 
JOINT  TENANCIES, 

definition,  662. 

construction  of  the  rule  as  to  duration  and  quantity  of  interest,  663. 

construction  of  the  rule  as  to  time  and  title,  664. 

joint  tenants— how  seised,  665. 

doctrine  of  survivorship — or  jus  accrescendi,  666. 

destruction  of,  667. 

abolition  of,  668. 

restricted  in  the  United  States,  668. 

action  against  joint  tenant,  669. 

waste  by  one  tenant — effect,  691. 
JOINTURE, 

definition,  396. 

legal  and  equitable,  397. 
KIN,  See  Next  of  Kin. 
KNIGHT  SERVICE, 

nature  of,  24. 
LAKES, 

boundaries,  1886. 

English  doctrine,  1387. 

distance  on  the  meander  line,  1389. 
LAND, 

covered  by  tide  waters — ownership  of — United  States  doctrine,  8,  97. 

covered  by  fresh  water — navigable,  8. 

England's  doctrine  as  to  such  lands,  10,  97. 

adverse  possession — under  navigable  rivers,  1187. 

public  grant  of  tide  lands,  1247. 

right  of  the  States  to  tide,  1248. 

tide  lands  of  the  original  States,  1251. 

tide  lands  of  the  new  States  admitted  into  the  Union,  1252. 
LANDLORD  AND  TENANT,  See  Estates  for  Years;  Lease. 

right  to  fixtures  —  in  general,  74. 

trade  fixtures,  75, 

tenant's  right  to  remove  fixtures,  76. 

things  useful  and  ornamental,  77. 

time  to  remove  fixtures,  78. 
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LANDLORD  AND  TENANT— (Continued). 

accepting  a  new  lease  from  tlie  landlord,  79. 

lessee  cannot  deny  his  lessor's  title,  566. 

exceptions  to  this  rule,  567. 

disclaimer  by  the  tenant,  568. 

tenant's' possession  not  adverse  to  the  landlord's,  569. 

rights  of  tenant  and  lessor's  grantee,  570. 

tenant's  right  to  emblements,  571. 

landlord's  liability  for  breach  of  contract,  572. 

nuisances — landlord's  liability,  573. 

removing  a  portion  of  leased  premises  by  city's  order,  574. 

tenant's  liability  for  gross  carelessness,  575. 

tenant  cannot  engage  in  unlawful  business,  576,  579. 

wrongful  eviction — damages  to  tenant,  577. 

tenant's  measure  of  damages,  578. 

landlord's  obligation  to  repair,  580. 

landlord's  liability  on  his  covenants  to  repair,  581. 

■when  landlord  is  liable  for  repairs,  582. 

tenant's  duty  to  repair,  583. 

tenant's  duty  to  repair —  inevitable  accident,  584. 

entry  of  landlord  to  repair,  585. 

tenant's  right  to  repair,  586. 

liability  of  landlord  for  defects,  587. 

negligent  use  of  premises  by  tenant,  588. 

nuisance  created  by  tenant,  589. 

fire  and  destruction  of  premises  by  negligence  of  tenant,  690. 

liability  of  landlord  to  third  person,  591. 

liability  to  tenant,  592. 

liability  to  tenant's  guest,  593. 

liability  to  tenant's  servants,  594. 

liability  of  tenant  to  third  person,  595. 

liability  of  lessor's  grantee,  596. 

improvements,  597. 

allowance  for  improvements,  598. 

right  to  remove  improvements,  599. 

time  to  remove  improvements,  600. 

tenant's  adverse  possession,  1179. 
LAPSED  DEVISES,  See  Devises 

effect  of,  1530. 
LATERAL  SUPPORT,  See  Subjacent  Suppokt;  Party  Walls. 

right  to,  237. 

excavations — support  of  buildings,  238. 

notice  of  excavation  to  adjoining  owner,  289. 

reasonable  care  in  excavating,  240. 

rights  of  municipal  corporations,  211. 

measure  of  damage  for  removing,  242. 

injury  to  trees  on  the  line,  243. 

damage  to  property  in  common,  243. 
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LEASE,  See  Estates  for  Years;  Oil  and  Gas  Leases. 
definition,  483. 

controlled  by  the  statute  of  frauds,  484. 
form  of.  4S5. 

distinguished  from  an  agreement  to  lease,  486. 
execution  of,  487. 
delivery  and  acceptance,  488. 
property  covered,  489. 
construction  of,  490. 
covenants — nature  of,  491. 
implied  covenants  in,  492. 
covenant  of  quiet  enjoyment  implied,  493. 

leasing  furnished  and  unfurnished  houses — rule  that  governs,  494. 
covenants — cultivating  land,  495. 
as  to  repairs,  496. 
breach  of  covenant — damages,  498. 
what  is  a  surrender,  499. 
surrender  by  operation  of  law,  500. 
surrender — to  whom  made,  501. 
notice  of  surrender,  502. 
premises  untenantable,  503. 
destruction  by  fire  of  house,  504. 
when  tenant  must  rebuild,  505. 
surrender — substitution,  506. 
acceptance  and  surrender,  damages,  507. 
waiver  of  right  to  surrender,  508. 
termination  of  tenancy  by  sale  of  the  premises,  609. 
merger  and  surrender,  510. 
renewals  of,  511. 
stipulations  for  renewals,  512. 
option  to  renew,  513. 
construction  of  agreement  to  renew,  514. 
specific  performance  by  lessee,  515. 
parol  evidence  as  to  renewals,  516. 
forfeiture  at  common  law,  517. 
forfeiture — rule  in  the  United  States,  518. 
non-payment  of  rent — forfeiture,  519. 
re-entry  upon  breach  of  condition,  530. 
forfeiture  of  in  equity,  521. 
waiver  of  forfeiture,  522. 
bankruptcy  of  lessee — forfeiture,  523. 
improvements  by  lessee,  524. 
demand  for  rent  may  be  waived,  525. 
assignment — what  is,  532. 
distinguished  from  a  sub-letting,  533. 
rights  of  sub-lessee,  534. 
eflfect  of  assignment,  535. 
liability  of  assignee,  536. 
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LEASE— (Continued). 

assignee's  liability  to  pay  taxes  and  assessments,  537. 

assignee  at  law — liability  to  pay  taxes  and  assessments,  538. 

covenants  not  to  assign,  539. 

covenant  or  condition,  540. 

failure  to  deliver  possession  to  lessee,  541. 

assignment  of  the  reversion,  543. 

attornment  of  assignee  of  a  lease,  543. 

surrendering  to  a  stranger,  564. 

surrender  of  premises  by  lessor,  565 
LEASE  AND  RELEASE, 

conveyance  by  life-tenant,  in  fee,  293. 

nature  of,  1261. 

deed  may  take  eflfect  as  a  covenant  to  stand  seised,  1363. 
LEX  DOMICILLII, 

controls  wills  of  personal  property,  408. 
LEX  LOCI  REI  SIT.^, 

governs  as  to  devises  of  land,  1034,  1157. 
LICENSE, 

distinguished  from  an  easement,  134,  261 . 

definition,  261. 

entering  upon  premises  without  invitation  of  owner,  368. 

how  created,  263. 

manner  of  exercising  authority  by  licensee,  364. 

exclusive  or  non-exclusive,  265. 

revocation  of  parol,  doctrine,  266. 

this  doctrine  is  not  uniform,  266,  367. 

executory  agreement  to  purchase  standing  timber,  368. 

on  the  land  of  the  licensee,  268. 

parol — revocation  at  law  and  in  equity,  270. 

coupled  with  an  interest,  271. 

application  of  the  equitable  doctrine,  373. 

termination  of  by  decay  of  works,  373. 

termination  by  expiration  of  time,  374. 

non-user — abandonment,  375. 
LIFE  ESTATE,  See  Life  Tenant. 

definition,  377,  391. 

estate  pur  autre  vie,  393. 

alienation  iu  fee— efEect  at  common  law,  293. 

alienation  in  the  United  States,  293. 

incumbered — apportionment,  295. 

waste  by  assignee,  319, 

cannot  be  exempted  from  tenant's  debts,  745. 
LIFE  TENANT, 

right  to  fixtures,  81. 

must  defend  the  title  against  adverse  claimants,  393. 

adverse  possession  of — as  to  remainderman,  294,  1185. 

must  keep  down  the  interest  on  incumbered  estate,  295. 
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LIFE  TENANT-(Contiuued). 

must  pay  taxes  and  expense,  296. 

as  to  municipal  assessments,  396. 

apportionment  of  rent,  297. 

claim  for  improvements — effect,  398. 

right  to  stock  dividends,  298. 

rights  to  estovers,  299. 

sale  of  timber  by,  300. 

his  right  to  cut  and  use  timber,  301. 

use  of  timber — rule  in  England  and  in  the  United  States,  303. 

rights  as  to  timber  estates  in  England,  803,  304. 

usufructuary  of  wood,  805. 

■when  entitled  to  emblements,  307,  809. 

■waste — question  for  the  jury,  317. 

■what  is  waste,  318. 

right  to  alter  and  improve,  320. 

action  against  for  waste,  333. 

liability  at  common  law,  324. 

equity  rule  as  to  liability  for  waste,  335. 

rule  in  Michigan,  326. 

action  against  for  waste — by  whom  brought,  337. 

action  for  waste — by  whom  brought,  338. 

damages  for  waste,  829. 

estate  subject  to  his  debts,  745. 

widow's  contingent  right  to  sell,  1529. 
LIMITATIONS,  See  Statute  of  Limitations. 
MANURE, 

is  real  property,  44,  1293. 

removal  by  tenant  cropping  on  shares,  615. 

in  a  city,  1393. 
MARRIAGE, 

condition  in  restraint  of,  744,  1536. 

condition  upon  widow  not  to  re-marry,  1537. 

conditions  in  restraint  of,  generally,  1528. 
MARRIED  WOMAN, 

curtesy  in  her  estate  at  common  law,  850. 

curtesy  not  in  her  separate  estate,  351. 

alienation  of  her  separate  property  at  common  law,  353. 

alienation  of  her  estate,  353. 

curtesy  under  the  married  woman's  acts,  351. 

entirety  under  the  married  woman's  acts  in  the  United  States,  704. 

sale  by — after-acquired  title,  1313. 

deed  by,  1284. 

rule  in  the  different  States,  1284. 

as  grantee,  1286. 

power  of  attorney  by,  to  execute  deed,  1303. 

taking  acknowledgment  of,  to  deed,  1314. 

covenant  by,  1421. 
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MARRIED  WOMAN— (Continued). 

her  covenant  of  warranty,  1444. 

effect  on  will  made  before  marriage,  1500. 
MARSHALLING, 

in  foreclosure  sale  of  parcels,  951. 

distribution  of  proceeds,  963. 
MECHANIC'S  LIEN, 

creature  of  the  statute,  839. 

priority  over  mortgages,  839. 

waiver  of,  830. 

commencement  of,  831. 

extent  of,  833. 
MERGER, 

of  easement  and  land,  186. 

principles  that  govern,  870. 

between  mortgagor  and  mortgagee,  871. 

by  mortgagee  taking  the  equity  of  redemption,  873. 

grantor  buying  an  outstanding  title,  873. 

merger  of  a  term  for  years,  510. 

of  equitable  and  legal  estates,  1084. 
MINERALS  AND  MINES, 

fee  simple  in,  3. 

in  place  are  land,  4. 

formerly  an  incorporeal  hereditament — now  corporeal  hereditament,  4. 

right  to  surface  support,  245. 

custom — as  to  support,  346. 

reservation  of  minerals — support,  247. 

damages  for  subsidence,  348. 

dower  in  unopened  mines,  370. 
MONUMENTS, 

as  boundaries,  1391. 

walls,  t  ees,  fences  and  other,  1393. 
MORTGAGE,  See  Equitable  Mortgage. 

definition,  759. 

origin  of,  760. 

Welsh— definition,  763. 

intervention  of  equity,  764. 

equitable  rule,  765. 

redemption,  766. 

American  doctrine  of,  767. 

States  giving  a  dual  character  to,  768. 

States  holding  a  mortgage  as  a  mere  lien,  769. 

States  blending  the  common  law  rule  and  the  equitable  rule,  770. 

State  giving  a  mortgage  the  nature  of  a  pledge,  771. 

distinguished  from  conditional  sale,  772. 

distinguished  from  assignment  for  benefit  of  creditors,  773. 

distinguished  from  deed  of  trust,  774. 

distinguished  from  absolute  sale,  775. 
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MORTGAGE— (Continued). 

character  of  defeasance,  776. 

■when  a  deed  is,  777. 

agreement  to  reconvey,  778. 

deed  absolute — bona  flde  purchaser,  779. 

assignment  of  contracts  to  purchase  real  estate,  780. 

sufficient  evidence  to  establish  the  character  of  the  contract,  781. 

classification  of,  782. 

date  and  delivery,  783. 

description  of  parties,  784. 

description  of  property,  785. 

condition,  786. 

debt,  787. 
■  sealing,  788. 

siguing,  789. 

attestation,  790. 

aclinowledgment,  791. 

delivery  and  acceptance,  793. 

alteration  of — English  doctrine,  793. 

alteration  of — American  doctrine,  794 

material  alteration,  795. 

correcting  mistakes,  796. 

equitable  mortgage,  797. 

sale  of  mortgaged  land,  866. 

liability  of  the  vendee,  866. 

vendee's  right  to  the  mortgage,  867. 

effect  of  assuming  payment,  8G8. 

right  of  action  against  vendee  of  the  property,  869. 

merger,  870. 

merger — mortgage,  871. 

mortgagee  tailing  the  equity  of  redemption,  873, 

reissue  and  reviver,  881. 

payment  of,  877-881. 

release  of,  881. 

entering  satisfaction  of,  883. 

demand  for  release,  884. 

cancellation  of  release,  885. 

penalty  for  not  releasing,  886. 

parties  demanding  release,  887. 

subsequent  release,  888. 
MORTGAGEE  AND  MORTGAGOR, 

right  to  fixtures,  63. 

mutual  agreement  with  mortgagor  may  control,  63. 

when  entitled  to  fixtures,  64,  65. 

right  to  building  erected  on  the  property,  66. 

fixtures  annexed  after  mortgage,  68. 

machinery  loaned  or  sold  to  the  mortgagor,  69. 

things  useful  and  ornameiit,tl,  77. 
204 
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MORTGAGEE  AND  MORTGAGOR-(Contlnued). 

action  by  mortgagee  for  waste,  330. 

English  rule  for  issuing  an  injunction  against  mortgagor  for  waste, 
331. 

American  rule,  332. 

when  the  security  is  insufficient,  833. 

right  of  third  parties — mortgagor  committing  waste,  335. 

action  at  law  by  mortgagee  in  case  of  mortgagor's  waste,  336 

when  mortgagee  may  bring  trespass  and  trover,  337. 

when  mortgagor  may  cut  timber,  338. 

liability  to  mortgagee  for  waste,  339. 
MORTGAGEE,  See  Mortgage;  Mortgagee  and  Mortgagor. 

may  insure  for  his  own  benefit,  844. 

subrogation  of  insurer  to  his  rights,  845. 

at  death  his  interest  passes  to  his  adminstrator,  859. 

tenants  in  common  as  mortgagees,  860. 

may  purchase  the  equity  of  redemption,  861. 

in  possession— duties,  862. 

riglit  to  bring  action  against  vendee  of  the  property,  869. 
MORTGAGOR,  See  Mortgagee;  Mortgagee  and  Mortgagor. 

holding  over  after  forfeiture,  650. 

cannot  set  up  a  tax  title  against  mortgagee,  834. 

insurable  interests,  839. 

may  insure  for  mortgagee's  benefit,  840. 

invalidating  policy,  841. 

misrepresentation  of  in  taking  insurance,  842. 

divisibility  of  insurance,  843. 

violation  of  stipulation  against  sale  of  property,  846. 

what  is  alienation  of  the  property,  847. 

alteration  of  ownership  of  property,  848. 

personal  liability  of,  849. 

relative  rights  as  to  mortgagee,  850. 

right  to  rents  and  profits,  851. 

adverse  possession  of,  852,  1183. 

remedies  against  mortgagee,  853. 

relative  rights  as  to  third  persons,  854. 

improvements  by  mortgagor,  855. 

remedy  against  for  waste,  856. 

remedy  at  law,  857. 

right  to  emblements,  858. 
MORTMAIN,  STATUTE  OF, 

never  recognized  in  the  United  States  except  in  Pennsylvania,  1516. 
MORTUUM  VADIUM, 

definition,  762. 
NAKED  POWER, 

what  is,  1108. 
NATURAL  GAS,  See  Gas  and  Petroleum. 
NAVIGABLE  STREAMS,   See  Tide- Waters. 
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NEXT  OP  KIN, 

■who  are,  1516. 

will  take  as  heirs,  1519. 
NON-NAVIGABLE  STREAMS,    See  Tide-Waters. 
NON-USER, 

effect  on  easement,  191. 

effect  on  license,  275. 
NOTICE, 

estate  at  will  terminated  by,  634. 

legal  action  may  be,  636. 

notice— for  what  time,  637. 

to  quit — tenancy  from  year  to  year,  633. 

sufficiency  of,  634. 

waiver  of  notice  to  quit,  637. 

of  adverse  possession  by  one  co-tenant,  684. 

to  minor  co  tenant,  685. 

registered  subsequent  mortgage  no  notice  to  prior  mortgagee,  825, 

when  possession  is  notice,  838. 

of  registration,  838. 

of  surrender  of  lease,  502. 

to  quit— estate  at  years,  557. 

constructive  in  registration,  1343. 

general  recitals,  1344. 

unrecorded  deed,  1345. 

one  in  possession  with  no  recorded  title,  1346. 

defeasance  not  recorded  of  an  absolute  deed,  1347. 

actual  possession,  1348. 

actual,  1349. 

actual — character  of,  1350. 

exceptions  to  the  doctrine  of  notice  as  affecting  priority,  1351. 

character  of,  1352. 

degree,  manner,  and  purpose  of  actual  notice,  1353. 

burden  of  proof  of  notice,  1354. 

kind  of  proof,  1355. 

taking  effect  of,  1356. 

a  purchaser  without  notice  may  convey  a  good  title  to  one  having  notice, 
1357. 

acquiring  title  from  one  who  has  notice  of  an  unrecorded  mortgage, 
1358. 

judgment  lien,  1359. 

secret  lien  or  trust,  1360. 

implied,  1361. 

agent  and  principal — English  rule,  1362. 

agent  and  principal — accepted  doctrine,  1363. 

agent's  knowledge,  1864. 

kind  of  knowledge  necessary,  1365. 

agent  of  two  principals,  1366. 

fraud  of  agent,  1367.' 
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NOTICE— (Continued). 

agent  of  corporation,  1368. 

officers  selling  incumbered  property  to  tlieir  corporation,  1369. 

of  incumbrance — covenant  against,  1433. 
NUISANCES, 

landlord's  liability  for,  573. 

created  by  tenant,  589. 
NUNCUPATIVE  WILLS, 

definition,  1469. 

validity  of,  1492. 

statutory  requirements,  1493. 

witnesses  to,  1494. 
OCCUPANCY, 

producing  acquisition  of  property,  19,  21. 
OFFICES, 

in  England,  103. 

in  the  United  States,  104. 
OIL, 

fee  simple  in,  3. 
OKLAHOMA  TERRITORY, 

condition  of  the  title,  37. 

appropriated  by  Congress,  38. 
OIL  AND  GAS  LEASES,  See  Lease. 

legal  efl^ect,  536. 

convey  an  inchoate  title,  537. 

continuance  of  lease,  538. 

option  to  declare  forfeiture  of,  539. 

construction  of,  530. 

forfeiture  of,  531. 
OLOGRAPH,  See  Holograph. 
OUSTER, 

by  one  tenant  in  common,  676,  677. 
OVERHANGING  BUILDINGS, 

property  of,  6. 
OVERHANGING  TREES, 

property  of,  7. 
OWNERSHIP, 

of  land — origin,  29. 

in  ihe  United  States,  39. 

by  conquest,  30.     ' 

by  discovery,  31. 
PARTITION, 

estates — when  subject  to  dower,  862.  ^ 

bars  inchoate  dower,  391. 

definition,  714. 

mode  of,  715. 

when  allowed,  716. 

ownership  in  severalty,  717. 
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PARTITION— (Continued). 

conveyance  by  one  co-tenant  of  his  interest — efEect,  718. 

mutual,  719. 

parol  partition,  730. 

partial,  731. 

legal  title  in  dispute,  733. 

by  disseised  co-tenant,  733. 

as  to  remaindermen  and  reversioners,  734. 

by  sale,  735. 

■when  sale  will  be  decreed,  736. 

execution  of  decree,  737. 

confirmation  of  sale,  738. 

title  conveyed,  739. 

partition  by  sale — rights  of  purchaser,  730. 

default  by  the  purchaser,  731. 

rights  of  mortgagee,  733. 

improvements  by  one  tenant  in  common — effect,  733. 

offset  for  improvements,  734. 

sale  set  aside,  735. 

in  trust  estates,  1099. 

parol — adverse  possession,  1173. 

by  consent— estoppel,  1316. 

implied  covenants  in,  1419. 
PARTNERSHIP,  See  Estates  in  Partnership. 

as  to  dower  in  lands  held  by,  371. 

effect  on  homestead,  438. 
PARTY  WALLS,  See  Subjacent  Support;  Lateral  Rtipport. 

definition,  350. 

regulation  of,  351. 

ownership  in  severalty,  353. 

increasing  height  of  wall — width  and  depth,  253. 

tearing  down,  254. 

termination  of  easement,  355. 

implied  grant  of  lateral  support,  356. 

expense  of  building,  257. 

covenant  running  with  the  land,  1450. 
PATENT, 

effect  of,  1235. 

vested  right  in,  1242. 

is  a  title  by  record,  1245. 
PAYMENT, 

of  mortgage  debt — effect,  877. 

changing  the  form  of  the  debt,  878. 

debt  reduced  to  judgment,  879. 

application  of,  880. 

reissue  and  reviver  of  mortgage,  881.  ' 

demand  of— before  foreclosure,  890. 
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PERCOLATING  WATERS,  See  Subterkahean  Watebs. 

are  part  of  the  soil,  235. 

malinious  interference  with,  230. 

pollution  of,  233. 
PERPETUITIES, 

settlement  of  limitation  to  devises,  1028. 

as  to  the  doctrine  of  cy  press,  1039. 

prohibition  of  accumulations,  1030. 

in  creation  of  powers,  1133. 

as  to  charitable  gifts,  1523. 
PERSONAL  PROPERTY, 

distinguished  from  real,  16. 

pews  in  church,  17. 

shares  of  stock,  17. 

grain  and  vegetables  are,  43,  43. 

gas  fixtures  are,  57. 

and  so  heating  radiators  and  valves,  57. 
PETIT  SBRJEANTY, 

definition,  27. 
PETROLEUM,  See  Gas  and  Petroleum. 
PEWS, 

kind  of  property,  17. 

right  to  change  by  trustees  of  the  church,  17. 
PISCARY,  See  Fishery. 
POLES  AND  WIRES, 

of  electric  companies,  are  parts  of  the  real  estate,  57. 
PONDS, 

right  to  fish  in,  99. 
_  right  to'ice  on  the  great  ponds  of  Maine  and  Massachusetts,  235 

as  boundaries,  1386. 

English  doctrine — ^boundary,  1387. 
POSSESSION,  See  Adverse  Possession. 

when  notice  of  title,  838. 

without  record  of  title,  1346. 

what  is  actual,  1348,  1349. 

character  of,  1350. 

as  actual  notice,  1351, 1352. 

degree,  manner  and  purpose  of,  1353. 

taking  effect  of,  1356. 
POSSIBILITY  OP  ISSUE  EXTINCT, 

estate  tail  after,  289. 
POSTNUPTIAL  CONTRACTS, 

effect — to  bar  dower,  387. 
POWER-OP-SALE  MORTGAGE, 

is  a  valid  instriiment,  899. 

may  be  foreclosed  in  equity  at  the  election  of  the  mortgagee,  899. 

who  may  exercise  the  power  of  sale,  901. 

the  mortgagee  may  assign  his  power,  903. 
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POWER-OF-SALE  MORTGAGE— (Continued). 

suspension  of  power,  904. 

condition  precedent  as  to  sale,  905. 

generally  the  mortgagee  must  not  purchase,  906. 

■when  he  may  purchase  no  deed  is  necessary  to  vest  title  in  him,  907. 

deed— to  whom  made,  908. 

setting  aside  sale,  909. 

application  of  proceeds,  910. 

recovery  of  surplus,  911. 

effect  of  foreclosure  as  to  the  equity  of  redemption,  913. 
POWERS, 

nature  and  division,  1102. 

creation  of,  1103. 

division  of,  1104. 

limitation  of  power  of  disposal,  1105. 

designation  of  beneficiaries,  1106. 

rights  of  donee's  creditors,  1107. 

a  naked  power,  1108. 

power  of  sale  by  implication,  1109. 

power  of  sale  given,  1110. 

of  sale  to  pay  debts  and  legacies,  1111. 

doctrine  of  election  of  heirs,  1113. 

who  may  exercise,  1113. 

administrator  wilh  will  annexed,  1114. 

execution  by  agent,  1115. 

intention  to  exercise,  1116. 

prior  will — execution  of  subsequent  created  power,  1117. 

mode  of  execution,  1118. 

successive  executions,  1119. 
'  excessive  execution,  1130. 

defective  execution,  1121. 

power  need  not  be  referred  to  in  the  execution,  1122. 

as  to  perpetuities,  1133. 

extinguishment  of,  1124. 

when  revocable,  1135. 
PRE-EMPTION, 

nature  of,  1238. 

final  certificate,  1341. 

vested  right  to  a  patent,  1348. 

cancellation  of  entries,  1343. 

rights  of  subsequent  purchaser,  1344. 
PREMISES  OP  A  BEED, 

description  of  land,  1373,  1373. 

reference  to  maps  and  charts,  1376. 

ponds  and  lakes,  1387. 

highways,  1388. 

courses  and  distances,  1390. 

monuments,  1391. 
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PREMISES  OF  A  DEED— (Continued). 

plats  and  surveys,  1393. 

■walls,  trees,  fences  and  other  monuments,  1393. 

quantity  of  land,  1394. 

navigable  and  unnavigable  streams,  8,  1351,  1253,  1353. 
PRESCRIPTION, 

to  fish,  99. 

creation  of  easements  by,  160. 

to  establish  easements,  161. 

kind  of  use  necessary  in  case  of  easement,  163. 

acquiescence  of  the  owner,  163. 

evidence  of,  164. 

succession  of  easements,  165. 

establishment  of  highway,  175. 

to  establish  a  peculiar  use  of  a  stream  or  water  course,  211. 

may  establish  the  flowage  of  surface  water,  233. 

as  to  division  fences,  260. 
PRIMOGENITURE, 

at  common  law,  1133. 

rule  in  the  United  States,  1134. 
PRIVATE  GRANT,  See  Grants;  Involuntary  Alienation. 

definition,  1230,  1254. 

classification  of,  1355. 

feoffment,  1356. 

effect  of,  1357. 

release  and  surrender,  1258. 

by  the  statute  of  uses,  1259. 

to  stand  seised  to  uses,  1260. 

by  lease  and  release,  1261. 

by  bargain  and  sale,  1263. 

modern  conveyancing,  1363. 

conveyancing  in  the  States— form  used,  1363. 

common  law  forms  legal,  1263. 
PROBATE, 

of  wills — requisites,  1507. 

of  living  person's  estate — effect,  1508. 

seven  years'  presumption,  1508. 
PROCEEDS, 

mortgage  foreclosure— application  of,  961. 

master's  or  referee's  report,  961. . 

dower  and  homestead  rights,  963. 

marshalling  distribution  of,  963. 
PROFIT  A  PRENDRE, 

compared  with  an  easement,  133. 

duration  of,  136. 

must  be  conveyed  by  deed,  1389. 
PUBLICATION, 

of  will,  1481. 
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PURPRE8TURE, 

by  building  or  wharf,  15. 

mandatory  injunction  to  remove,  1424. 
QUALIFIED  FEE,  See  Determinable  Fee. 

definition,  283.  ' 

possibility  of  reverter,  283. 
QUARANTINE, 

definition,  411. 

after — dower  must  be  assigned,  424. 
QUIA  EMPTORBS  TERRARUM,  STATUTE  OF, 

effect,  116,  378. 

applies  only  to  estates  in  fee,  740. 
QUITCLAIM  DEED, 

effect  on  after-acquired  title  by  giantor,  1214. 

who  are  bona  fide  purchasers  in  respect  to,  1330. 
RACK  RENT, 

definition,  119. 
RAILROAD  PROPERTY, 

when  a  fixture,  54. 

rolling  stock,  55. 

doctrine  of  the  courts,  56. 

traclis  of  cable  cars  are,  57. 
REAL  ESTATE, 

definition,  1,  16. 

distinguished  from  personal  property.  16. 

may  be  held  by  corporations,  17. 

pews  in  church,  17. 

houses,  trees,  and  crops,  18. 

when  railroad  property  is, 
REAL  PROPERTY, 

definition,  1. 

aerolite  is,  1. 

acquisition  of,  19. 

growing  grass,  fruit  and  trees  are  parcels  of,  43. 

manure  is,  44. 

water  pipes  are,  57. 

things  that  are,  1392. 
RECEIVER, 

in  equitable  foreclosure,  937. 

under  legal  and  equitable  mortgages,  938. 

when  mortgagee  has  only  a  lien,  939. 

as  to  ths  rents  and  profits,  940. 
RECORD,  See  Registration. 
RECOUPMENT, 

when  tenant  may  recoup  in  damages,  555. 
REDEMPTION, 

dower  in  the  equity,  367. 

obligations  of  the  executor — as  to  the  widow's  dower,  369. 

205 
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REDEMPTION — (Continued). 

of  homestead  by  holder,  447. 

origin  of,  766. 

cut  off  by  power  of  sale  mortgages,  91?, 

at  common  law,  974. 

in  strict  foreclosure,  975. 

right  to  redeem,  976. 

subsequent  release  of  the  right  to  redeem,  977. 

■who  may  redeem,  978. 

term  of  redemption,  979. 

the  whole  amount  due  must  be  paid,  980. 

doctrine  of  costs,  981. 

■when  barred  in  equity,  982. 

laches  may  be  a  bar  to,  983. 

reasonable  diligence  and  good  faiih  must  be  shown,  984. 

exception  to  the  general  rule  as  to  the  bar,  985. 

time  to  redeem,  986. 

accrual  of  action,  987. 

mortgagor  in  possession — effect  of  as  to  the  bar,  988 
REGISTRATION, 

right  to  dower  not  within  this  law,  362. 

ancient,  832. 

effect  under  the  statutes,  823,  1333. 

the  lien — bona  flde  purchasers,  824. 

subsequent  mortgage  not  notice  to  a  prior  mortgagee,  825. 

unrecorded  mortgage  and  subsequent  judgment,  826. 

lien  of  purchase-money  mortgage,  827. 

possession  may  be  notice,  828. 

priority  as  to  mechanic's  lien,  829. 

mechanic's  lien  may  be  ■waived,  830. 

after-acquired  title,  warranty,  833. 

sufBcient  delivery — after  record,  835. 

suflBcient  record,  836,  1331. 

place  of  record,  837. 

notice  of,  838. 

prima  facie  delivery,  1321. 

of  deed,  1329. 

who  are  bona  fide  purchasers — quit-claim  deeds,  1330. 

defects  cured  by  legislation,  1333. 

time  of,  1334. 

certificate  of  recorder  conclusive,  1335. 

defective,  1336,  1343. 

defective — another  doctrine,  1337. 

index— recording  of  deed,  1338. 

index — no  part  of  the  record,  1339. 

liability  of  recorder  for  errors  in  the  index,  1340. 

descriptive  index,  statutory  provisions,  1341. 

defectively  recorded  deed,  1343. 
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REGISTRATION— (Continued). 

constructive  notice,  1343. 

notice — general  recitals,  1344. 

unrecorded  deed,  1345. 

one  in  possession  with  no  recorded  title,  1 346. 

absolute  deed— defeasance  not  recorded,  1347. 

actual  possession,  1348. 

burden  of  proof  of  notice,  1354. 

kind  of  proof,  1355. 

taking  efEect  of  the  notice,  1356. 

judgment  creditor — unrecorded  mortgage,  1359. 
RELEASE, 

of  mortgage  after  payment,  883. 

demand  for  release  of  mortgage,  884. 

cancellation  of,  of  mortgage,  885. 

penalty  for  not  releasing  a  paid  mortgage,  886. 

parties  who  can  demand  release,  887. 

subsequent  release,  888. 
RELEASE  AND  SURRENDER, 

nature  and  effect  of,  1258. 
REMAINDERS,  See  Contingent  Reuaindebb;  Cbosb  Rbuainders. 

when  subject  to  curtesy,  346. 

not  subject  to  homestead,  455. 

as  to  partition,  734. 

definition  and  distinction,  994. 

statutory  law  of,  994. 

vested,  distinguished,  995. 

statutory  provisions,  995. 

condition  precedent  or  subsequent,  996. 

power  of  sale  added  to  a  life  estate,  997. 

as  to  the  uncertainty  of  the  amount,  998. 

vested  rather  than  contingent,  999. 

to  a  class  of  persons,  1000. 

cross  remainders,  1001. 

devise  with  absolute  power  of  alienation,  1002. 

conveyance  of — statutory  provisions,  1003. 

rights  of  remainderman,  1004. 

distinguished  from  executory  devise,  1033. 
REMAINDERMAN, 

right  to  fixtures,  81. 

life  tenant's  possession  not  adverse,  394,  1185. 

when  he  pays  interest  on  the  estate,  294. 

when  taxes  will  be  apportioned,  296. 

right  to  stock  dividends,  298. 

need  not  pay  for  improvements  by  life  tenant,  1004. 
REPAIRS, 

by  tenant — rule,  496. 

premises  untenantable — liability  for  rent,  503. 
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REPAIRS— (Continued). 

covenant  to  repair  by  tenant,  505. 

landlord's  obligation  for,  580. 

landlord's  liability  on  his  covenants  to,  581. 

when  landlord  is  liable  for,  583. 

liability  of  tenant  to,  58-3. 

tenant's  liability — inevitable  accident,  534. 

entry  of  landlord  to  repair,  585. 

right  to  by  tenant,  586. 

as  to  mortgagee's  in  possession,  971. 
RENT,    See  Rents;  LiNDLORD  and  Tenant;  Estates  fob  Years. 

definition,  544. 

when  implied,  545. 

independent  covenant  to  pay,  546, 

condemnation  of  premises,  547. 

condemnation  of  the  whole  premises,  548. 

condemnation  money — apportionment,  549. 

extinguishment  of  landlord's  title,  550. 

eviction  by  landlord,  551. 

eviction  from  part  of  premises,  552. 

eviction — actual  entry  of  landlord  not  necessary,  553. 

eviction  by  title  paramount,  5.54. 

tenant's  right  to  set  off.  555. 

distress,  558. 

modern  statutes  as  to  distress,  559. 

right  to  distrain  for,  560. 

landlord's  lien  on  the  crop,  561. 

right  of  purchaser  of  tenant's  crops,  562. 

relation  of  landlord  and  tenant  must  exist  in  order  to  collect  rent,  56S, 
RENT  CHARGE, 

distinguished  from  annuities.  111. 

definition,  117. 
RENTING  ON  SHARES, 

relation  of  the  parties,  601. 

effect  of  intention,  602. 

construction  of  contract,  603. 

what  constitutes  a  crop,  604. 

feeding  the  products  to  stock,  605. 

rights  of  the  landlord,  606. 

when  the  crop  should  be  divided,  606. 

rights  of  tenant,  607. 

title  to  crops,  608. 

rights  of  creditors,  609. 

the  tenant  has  no  rights  outside  of  those  given  in  the  lease,  610 

agreement  is  valid,  610. 

rights  of  purchaser  of  crop,  611. 

abandonment  of  premises  by  tenant — effect,  613. 

removal  of  crops  without  landlord's  consent,  613. 
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RENTING  ON  SHARES-(Continued.) 

time  to  pay  rent,  614. 

removal  of  manure,  615. 
RENTS,    See  Rent. 

definition,  115. 

rent  service,  116. 

rent  charge,  fee  farm  rent,  117. 

rent  seek,  118. 

rack  rent,  119. 

ground  rent,  120. 

nature  of  building  association's  payments,  131. 

of  apartment  houses,  133. 

apportionment,  133. 

apportionment  as  to  time,  134 

mode  of  apportionment,  135. 

distress  to  collect,  136. 

action  to  recover  when  apportionable,  137. 

form  of  the  action  to  recover,  138. 

apportionment  in  case  of  death  of  the  life  tenant,  on  his  lease,  297. 
RENTS  AND  PROFITS, 

liability  of  cotenant,  693. 

the  same  rule  applies  to  farms,  693. 

statutory  provisions,  694. 

as  to  lien  for  by  cotenant,  695. 

right  to  by  mortgagor,  851. 

in  case  of  foreclosure,  940. 
RENT  SECK, 

definition,  118. 
RENT  SERVICE, 

definition,  116. 
RESERVATIONS,  See  Exceptionb  and  Rbbertationb. 
RESULTING  TRUSTS,  See  Trusts. 

definition,  1064. 

when  they  arise,  1065. 

the  foundation  of,  1066. 

parol  evidence  to  establish,  1067. 

advancement  distinguished,  1008. 

purchasing  land  in  wife's  name,  1069. 

in  case  of  fraud,  accident  or  mistake,  1070. 

making  improvements  with  wife's  money,  1071. 

taking  title  in  name  of  a  partner,  1073. 

enforcement  of,  1074. 
RESULTING  USES,  See  Uses. 
REVERSION, 

when  subject  to  curtesy,  346. 

as  to  partition,  734. 

definition,  989. 

as  to  dower  and  curtesy,  990. 
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REVERSION— (Continued). 

grant  of,  991. 

rules  of  descent,  993. 

remedy  for  injury  to  the  estate,  993. 
REVERTER, 

possibility  of— in  base  or  qualified  fee,  383. 

condition  subsequent  broken,  1413. 
REVIVAL, 

of  will,  1505. 
REVOCATION, 

of  parol  license,  266. 

conflict  of  authority,  266,  267. 

of  parol  license— at  law  and  in  equity,  370. 

of  trusts,  1057. 

of  powers,  1135. 

of  deed,  1410. 

of  wills — express,  1496. 

of  wills— implied,  1497. 

of  wills— by  subsequent  will,  1498. 

of  will— by  codicil,  1499. 

by  marriage  of  feme  sole  after  making  will— effect,  1500. 

by  marriage  and  birth  of  issue,  1501. 

by  conveyance  of  tlie  property,  1503. 

by  alteration,  1503. 

presumptions  as  to  destruction  of  will,  1504. 

of  a  will— when  it  can  be  made,  1535. 

under  a  contract  to  devise,  1535. 
RIGHT  TO  FORECLOSURE,  See  Foreclosure  of  Power  op  Sale  Mort- 
gages. 

mortgagee  may  foreclose  after  default,  889. 

necessity  of  demand  for  payment,  890. 

stipulation  that  the  debt  shall  become  due,  891. 

option  of  mortgagee  to  declare  the  debt  due,  893. 

election  of  remedies  by  mortgagee,  893. 

actions  at  law,  894. 

effect  of  the  statute  of  limitations,  895. 

of  equitable  mortgage — limitations,  896. 

when  the  statute  of  limitations  begins  to  run,  897. 

adverse  possession  of  mortgagor — may  bar  foreclosure,  898. 

general  rule  as  to  parties,  933. 

parties — note  and  mortgage  assigned  separately,  934. 

junior  and  joint  mortgagees — surety — partners  and  trustees,  935. 

personal  representatives  of  mortgagee,  936. 

foreign  executor  and  legatee,  937. 

against  whom  brought,  928. 
RIPARIAN  OWNER, 
rights  of,  14. 

erection  of  wharves,  15. 


INDEX.  1639 

[References  are  to  sections:  Vol.  I,  contains  §9  1-735;  Vol.  II,  8§  736-1541.1 

RIPARIAN  OWNER-(Continued). 

rights  of,  in  fishery.  95. 

impeding  the  passage  of  fish,  100. 

is  under  State  laws,  101. 

water  course,  208. 

may  lawfully  use  a  stream,  309. 

prior  appropriation  of  stream,  310. 

a  particular  use  by  prescription,  311. 

may  abandon  the  use  of  the  stream,  813. 

must  not  pollute  the  stream,  313. 

lower's  rights  of  subsurface  streams,  337. 

ownership  of  ice,  333. 

right  to  ice  on  overflowed  land,  336. 
ROLLING  STOCK, 

constitutional  and  statutory  provisions — personalty  or  realty,  55. 
RULE  IN  SHELLEY'S  CASE,  See  Shelley's  Case. 
SALE, 

in  foreclosure  proceedings — nature,  947. 

subject  matter  of,  948. 

notice,  place  and  time  of,  949. 

terms  of  sale,  950. 

marshalling  and  method  of  sale,  951. 

confirmation  of,  953. 

rights  of  purchaser,  953. 

gaining  possession  by  purchaser,  954. 

deed  to  whom  given,  955. 

title  of  purchaser,  956. 

purchaser's  right  to  the  crops,  957. 

purchaser's  right  to  rents,  958. 

setting  aside,  959. 

good  cause  must  be  shown  to  set  aside  a  sale,  960. 

application  of  proceeds,  961. 
SCINTILLA  JURIS, 

fiction  of,  1044. 
SEALING, 

of  mortgage,  788. 

of  d^ed — origin,  1807. 

sufficient,  1308. 

abolition  of,  in  twenty  States,  1308. 

mode  of,  1309. 
SEISIN, 

covenant  of — when  broken,  1436. 

as  to  public  easement,  1437. 

breach  of  the  covenant  of— after-acquired  title  by  grantor,  1438. 

lawful  and  indefeasible— doctrine  as  to  running  with  the  land,  1439. 

damages  for  breach,  1460. 
SERVANTS, 

definition  of  as  devisees,  1519. 
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SERVIENT  ESTATE, 

rights  of  owner,  193. 
SERVITUDE, 

of  diflferent  strata,  3. 
SETOFF, 

by  tenant — non-payment  of  rent,  555. 
as  a  defence  in  foreclosure,  936. 
SEVERALTY,  See  Estates  in  Severalty. 
SHARES  OF  STOCK, 

in  canals  and  railroads  are  generally  classed  as  personalty,  17. 
SHELLEY'S  CASE,  See  Remainders. 

nature  of,  1011. 

origin  of,  1012. 

rule  in  Archer's  Case,  1013. 

application  of,  1014. 

construction  under,  1015. 

requisites  for  its  operation,  1016. 

applies  to  leaseholds,  1017. 

power  of  appointment,  1018. 

when  it  does  not  apply — root  of  a  new  successioD,  1019, 
SHIFTING  USES,  See  Uses. 

definition,  1046. 
SPRINGING  USES,  See  Uses, 

definition,  1047. 
SIGNING, 

of  mortgage,  789. 

of  deed,  1304. 

by  mark,  1305. 

sufficient,  1306, 

of  will,  1477. 

of  will— requisites,  1478. 

of  will— by  mark,  1479. 

knowledge  of  contents  before,  1480. 
SOCAGE, 

tenures  by,  25. 

kind  of,  26. 

in  the  colonies  under  the  charters,  83,  89. 
SPECIFIC  PERFORMANCE, 

to  convey  homestead,  469. 

of  lease  by  lessee,  515. 

of  contract  to  make  will,  1533. 

proof  required  to  establish  such  contract,  1634. 
SPENDTHRIFT.    See  Cestui  Que  Trust. 
STATUTE  OF  FRAUDS, 

as  to  trusts,  1059. 

as  to  constructive  trusts,  1078. 

parol  agreement  as  to  boundary,  1397. 
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STATUTE  OP  LIMITATIONS, 

in  foreclosure — at  law  or  in  equity,  895. 

in  a  foreclosure  of  an  equitable  mortgage,  896. 

■when  the  statute  begins  to  run,  897. 

as  to  a  trust  estate,  1058. 

origia  and  nature,  1191. 

vesting  of  title — removal  of  bar,  1192. 

continuity  of  possession,  1193. 

interruption  of  the  statute,  1194. 

entry  that  will  interrupt,  1195. 

against  whom  the  statute  runs,  1196. 

vesting  of  title,  1197. 

abandonment  of  title,  1198. 

abandonment  after  maturity,  1199. 

transfer  of  land  and  cancellation  of  deed  before  record,  effect,  1200. 
STATUTE  OP  USES, 

conveyance  under,  1259. 

to  stand  seised  to  uses,  1260. 

deed  may  operate  as  a  covenant  to  stand  seised,  1263. 

or  as  a  bargain  and  sale,  1263. 

or  as  a  common  law  conveyance,  1263. 

no  covenant  by  implication  under,  1419. 
STRATA, 

estates  in,  2. 

intervening,  8. 

right  of  access,  3. 

subject  of  taxation,  incumbrance,  levy  and  sale,  3, 

reciprocal  servitude,  3. 
STRICT  PORECLOSURE, 

ancient  practice,  941. 

modification  of  the  original  doctrine,  942. 

when  used,  943. 

no  redemption,  976. 
SUBINFEUDATION, 

nature  of,  278. 
SUBJACENT  SUPPORT,  See  Lateral  Support;  Party  Walls. 

support  of  surface,  244. 

mining  rights,  245. 

mining  rights— custom,  246. 

reservation  of  minerals — surface  support,  247. 

damages  for  subsidence,  248. 

support  of  dififerent  stories  of  houses,  249. 
SUB-LETTING, 

distinguished  from  assignment  of  lease,  533. 

rights  of  sub-lessee,  534. 
SUBTERRANEAN  WATERS,  See  Watek  Co0ksb8. 

and  percolations,  rule  as  to,  224. 

percolations — part  of  the  soil,  225. 
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SUBTERRANEAN  WATERS— (Continued). 

known  and  defined — law  of,  326. 

rights  of  lower  riparian  owner,  237. 

as  to  natural  gas  and  petroleum,  328. 

modified  view,  339. 

malicious  interference  with  percolating  waters,  230. 

present  American  and  English  doctrine,  331. 

pollution  of,  332. 
SUBROGATION, 

may  be  had  to  pay  off  purchase-money  mortgage,  443. 

of  insurer  to  mortgagee's  rights,  845. 

as  to  mortgagee's  rights,  874. 

mortgagee  must  be  fully  paid,  875. 

of  surety,  876. 
SUFFERANCE,  See  Estates  at  Sofpbrance. 
SURFACE  WATER,  See  Water  Courses. 

definition,  814. 

drainage  of,  315, 

drainage  into  natural  streams,  316. 

drainage  in  cultivating  land,  217. 

obstruction  of  flowage — common  law  rule,  318. 

States  accepting  this  rule,  318. 

obstruction  of  flowage — civil  law  rule,  219. 

States  accepting  this  rule,  319. 

Arkansas  rule,  320. 

obstruction  of  flowage — English  doctrine,  331. 

flowage  gained  by  prescription,  332. 

from  the  eaves  of  houses,  333. 
SURPLUS, 

subject  to  dower,  868. 

in  foreclosure — may  be  recovered  at  law,  911. 
TAXES, 

must  be  paid  by  life  tenant,  396. 

by  tenant  in  common — effect,  679. 

redemption  from  tax  sale  by  one  co-tenant,  680. 

effect  of  trustee  buying  at  tax  sale  for  his  cestui  que  trust — a  co-tenant, 
681. 

mortgagor  cannot  set  up  tax  title  against  his  mortgagee,  834. 

under  a  lease — who  pays,  497. 

tax  title — nature  of,  1375. 
TENANCIES  FROM  YEAR  TO  TEAR, 

at  common  law — definition,  638. 

nature  of,  639. 

entry  under  a  void  parol  lease,  630. 

holding  over,  631. 

American  rule — holding  over,  633. 

notice  to  quit,  633. 

suflicieacy  of  notice,  634. 
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TENANCIES  FROM  YEAR  TO  YEAR-(Contmued). 

effect  of  taking  a  new  lease,  635. 

covenants — effect,  636. 

waiver  of  notice  to  quit,  637. 

tenant  making  improvements — whicli  tlie  landlord  agrees  to  buy — may 
hold  over  for  the  landlord  to  fulfill  the  contract,  638. 

implied  contract  to  release,  639. 

m.ust  surrender  at  the  termination  of  the  lease  to  avoid  liability,  640. 

the  tenant  cannot  create  a  different  tenancy,  641, 

extent  of  tenant's  liability  for  holding  over,  643. 

tto  rent  after  surrender,  643. 

at  Increased  rent,  644. 

parol  agreemant  to  reduce  the  rent,  645. 

double  penalty  for  holding  over,  646. 
TENANCY  IN  COMMON,  See  Tenants  in  Common. 

definition,  673. 

United  States  rule,  673. 
TENANCY  IN  COPARCENARY, 

definition,  670. 

tenants  must  be  females,  670. 

incidents  of,  671. 
TENANTS  IN  COMMON,  See  Tenancy  in  Common. 

homestead  rights,  438. 

as  to  cropping  on  shares,  601. 

relation  of,  673. 

purchasing  an  outstanding  title,  674. 

application  of  the  rule  in  leasehold  estates,  675. 

ouster — conveyance,  676,  1309. 

oiuster  by  one,  677. 

adverse  possession  among,  678,  1178. 

payment  of  taxes  by  one — effect,  679. 

redemption  from  tax  sale,  680. 

right  of  trustee  to  buy  at  tax  sale,  681. 

rights  of  equitable  tenants — adverse  possession  of  trustee,  682. 

exclusive  possession  of  one — presumption,  683. 

constructive  notice  of  adverse  possession  of  one  tenant,  684. 

adverse  claim— notice  to  minors,  685, 

sufficient  notice  of  adverse  possession,  686. 

title  in  name  of  one,  687. 

necessary  expense  must  be  paid  by  all,  688. 

contribution  for  necessary  repairs,  639. 

improvements — responsibility,  690. 

waste  by  one,  691. 

liability  for  rents  and  profits,  693. 

the  same  rule  applies  to  farms,  693. 

statutory  provisions  as  to  rents  and  profits,  694. 

as  to  lien  on  rents  and  profits  by  co  tenant,  695. 

accounting  by,  696. 
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TENANTS  IN  COMMON— (Continued). 

actions  between,  697. 

ejectment  against  a  stranger,  698. 

right  to  injunction,  699. 

binding  each  other  by  contract,  700. 

as  to  husband  and  wife,  702, 

tenants  in  common  or  partners,  712. 

improvements  by  one — partition,  733. 

offset  for  improvements,  734. 

as  mortgagees,  860. 

sale  of  property  by  one — effect,  1379. 
TENEMENTS, 

definition,  16. 
TENURES, 

by  knight  service,  24. 

by  socage,  25. 

kind  of  socage  tenures,  86. 

by  grand  serjeanty,  27. 

by  petit  serjeanty,  27. 

by  copyhold,  27. 

by  frankalraoigne,  37. 

by  burgage,  27. 

by  gavelking,  27. 

according  to  quality  of  service,  28. 

original  charters  of  the  colonies,  39. 

claims  of  England,  40. 
TERM, 

definition,  481. 
TESTAMENT, 

definition,  1468. 
TESTAMENTARY  CAPACITY, 

what  is,  1472. 

persons  under  disability,  1473. 

incapacity,  1474. 

insanity,  1475. 

testator's  ability  to  understand  the  contents,  1480. 
TIDE-WATERS, 

ownership  of  land  under,  8,  1251,  1252,  1253. 

English  doctrine  not  applicable  in  the  United  States,  8. 

title  of  the  States,  9. 

English  doctrine,  10. 

rights  of  fishing  in,  96. 

rights  of  fishing  in,  English  doctrine  not  accepted  by  some  of  the 
States,  97. 
TIMBER, 

sale  of  by  life  tenant,  300. 

belongs  to  the  inheritance,  301 

use  of  by  life  tenant,  302. 
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TIMBER— (Continued). 

estates— agricultural  custom  in  England,  303. 

modem  system  of  arboriculture  in  England,  304. 

usufructuary  of  a  wood — Roman  law,  305. 

when  mortgagor  may  cut,  338. 

tenant  cannot  sell  only  by  authority,  610. 

sale  of— by  deed,  1290. 

sale  of — rule  of  the  States  as  to  deed,  1390. 

sale  of  growing — English  doctrine,  1291. 

cut  down — sale  of,  1293. 
TITLE, 

to  accretions,  11. 

by  conquest,  30. 

by  discovery,  31. 

by  colonization,  33. 

to  lands  is  allodial  in  the  United  States,  41. 

definition  of,  1136. 

by  descent  and  purchase,  1127. 

by  descent,  1138. 

vesting  in  heir,  1131. 

color  of  title  as  to  adverse  possession,  1 1 68. 

necessity  for  color  of  title  in  adverse  possession,  1169. 

instrument  that  gives  color  of  title,  1170. 

abandonment  of,  1198. 

abandonment  after  maturity  of  adverse  title,  1199. 

transfer  of  land  and  cancellation  of  deed  before  record,  effect,  1200. 

to  lands  under  tide  water,  1351,  1352,  1253. 

tax  title — nature  of,  1275. 

possession,  1453. 
TREES,  See  Overhanging  Tbebs. 

kind  of  property,  18. 

are  real  property,  43,  43. 

timber,  fruit  upon  the  trees,  are  real  property,  43. 

injury  to  trees  on  the  line  of  adjoining  owners,  343. 

sale  of — license  to  enter,  368,  1390. 

sale  of  growing — English  doctrine,  1291. 

cut  down — sale  of,  1892. 
TRUST  DEED, 

given  as  security  is  a  mortgage,  900. 

the  trustee  must  follow  his  authority,  903. 

the  trustee  has  a  personal  trust — not  assignable,  903. 

trustee  must  not  purchase,  906. 
TRUSTEE, 

court  will  appoint,  1085. 

acceptance  of  trust  by,  1086. 

death  of,  1087. 

when  he  may  sell  property,  1088. 

sale  and  reinvestment  by  order  of  court,  1089. 


1646  INDEX. 

References  are  to  sections;  Vol.  I,  contains  6§  1-735;  Vol.  II,  88  736-1541.1 

TRUSTEE— (Continued). 

sale  by — liability  of  purchaser,  1090. 

sale  by  survivor,  1091. 

liability  of,  1093. 

liability  of  co-trustee,  1093. 

purchase  by,  1094. 

conveyance  to  by  cestui  que  trust,  1095. 

compensation  of,  1096. 

invalid  trust— no  title,  1097. 

courts— power  to  destroy  trusts,  1098. 

courts— power  in  case  of  partition,  1099. 

courts— enforcement  of  trusts,  1100. 

who  are  the  parties  to  the  suit,  1101. 

adverse  possession  of,  1180. 
TRUSTS,   See  Uses. 

history  and  origin  of,  1048. 

kinds  of,  1049. 

active  and  passive,  1050. 

executory  and  executed,  1051. 

express,  1053. 

certainty  in  the  declaration,  1053. 

restraint  on  alienation,  1054. 

words  of  limitation,  1055. 

legal  representatives,  1056. 

revocation,  1057. 

statute  of  limitations,  1058. 

statute  cf  frauds,  1059. 

parol  evidence  to  create,  1060. 

construction  of  declarations  of,  1061. 

Implied,  1063. 

implied  as  to  partners,  1063. 

resulting,  1064. 

when  resulting  arise,  1065. 

resulting — payment  of  purchase-money,  1066. 

parol  evidence  to  create  a  resulting  trust,  1067. 

resulting  trust  as  to  parent  and  child — husband  and  wife,  1068. 

purchase  of  land  in  wife's  name,  1069. 

fraud,  accident  and  mistake,  1070. 

improvements  made  by  funds  supplied  by  the  wife,  1071. 

taking  title  in  name  of  partner,  1072. 

grantor  without  title— taking  as  trustee — no  inurement,  1073. 

enforcement  of  resulting,  1074. 

constructive,  1075. 

fraud— constructive,  1076. 

confidential  relations,  1077. 

statute  of  frauds — constructive  trusts,  1078. 

liability  for  cestui  que  trust's  debts,  1079. 

claims  of  creditors  against  cestui  que  trust — limitation  over,  1080. 
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TRUSTS— (Continued). 

spendthrift's  protection,  1086. 

alienation  of  trust  estates,  1081. 

future  estate  in  trust,  1083. 

misappropriation  of  trust  funds,  1083. 

merger  of  the  legal  and  equitable  estates.  1084. 

trusts  without  a  trustee,  1085. 

enforcement  of,  by  courts,  1100. 

parties  to  suit  to  enforce,  1101. 

must  be  to  a  certain  beneficiary,  1531. 
USES,  See  Trusts. 

definition,  1035. 

history  and  origin  of,  1036. 

uses  and  estates  at  law,  1037. 

resulting  use,  1038. 

incident  of,  1039. 

statute  of,  1040. 

upon  uses,  1041. 

upon  what  estate  predicated,  1043. 

contingent,  1043. 

fiction  of  scintilla  juris,  1044. 

future,  1045. 

shifting  or  secondary,  1046. 

springing  uses,  1047. 
VENDOR  AND  VENDEE, 

when  fixtures  pass  to  vendee,  70. 

appendages  pass  with  hotel,  71. 

what  passes  in  a  sale,  73. 

things  constructively  annexed,  73. 

adverse  possession  of  vendor  after  sale,  1881. 

adverse  possession  by  vendee,  1183. 
VENDOR'S  LIEN. 

definition,  804. 

when  the  lien  attaches,  805. 

selling  real  estate  and  personal  property  together  at  a  gross  price,  806. 

who  are  entitled  to,  807. 

implied  lien — assignment  of,  808. 

implied  lien — waiver  of,  809. 

reservation  of,  810. 

assignment  of  purchase-money  notes — effect  on  express  lien,  811 . 

waiver  and  extinguishment,  813. 

assumption  of  payment  of,  813. 

priorities,  814. 

■who  are  innocent  purchasers,  815. 

remedy  to  enforce,  816. 

rights  of  vendee,  817. 

contribution  of  purchasers  of  the  incumbered  land,  818. 

parties  to  foreclosure  of,  819. 
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VENDOR'S  LIEN— (Continued). 

commingling  the  aggregate  price  of  realty  and  personalty,  effect,  820. 
tender  of  deed  by  vendor,  831. 
VESTED  REMAINDERS,  See  Remainder. 
VIVUM  VADIUM, 
definition,  761. 
WARRANTY, 

covenant  of,  1417,  1440. 
feudal,  1418. 

as  to  conveyance  by  exchange,  1419. 
covenant  of — limited  in  its  operation,  1441. 
rights  of  assignee,  1443. 
covenant  of — breach,  1443. 
covenant  of—  married  woman's,  1444. 
covenant  of — grantee  cannot  enlarge,  1445. 
rights  and  liability  of  heirs,  1446. 
references  to  other  deeds,  1447. 

covenants  of — grantor  having  no  title  but  possession,  effect,  1453. 
covenant  of — damages  for  breach,  1461. 
damages  against  remote  grantor,  1462. 
WASTE, 

by  life  tenant — effect  at  common  law,  393. 

selling  trees  is,  by  life  tenant,  300. 

by  life  tenant  in  the  use  of  timber,  301,  303. 

definition,  314. 

as  to  tenants  in  common,  315. 

without  impeachment  for  waste,  316. 

by  life  tenant — question  for  the  jury,  817. 

what  is — by  life  tenant,  318. 

by  assignee  of  life  estate,  319. 

by  tenants,  820. 

by  executors  and  administrators,  331. 

by  guardian  and  trustee,  332. 

action  for,  333. 

rule  in  equity,  335. 

rule  in  Michigan,  836. 

action  for — by  whom  brought,  337. 

action  for— against  whom  brought,  328. 

damages  for,  329. 

action  for— by  mortgagee,  330. 

English  rule  for  issuing  Injunction  against  mortgagor,  331. 

American  rule,  333. 

mortgagee's  remedy  when  the  security  is  insufficient,  833,  856. 

rule  as  to  vendor  who  has  the  legal  title,  334. 

rights  of  third  parties  as  to  mortgagor,  335. 

action  at  law  by  mortgagee,  836,  857. 

when  mortgagee  may  bring  trespass  and  trover,  337. 

when  mortgagor  may  cut  timber,  333. 


INDEX.  1649 

1  References  are  to  sections:  Vol.  1.  contains  §§  1-735:  Vol.  II,  §§  738-1541.] 

"WASTE— (Continued). 

liability  to  moi  tgagee  for  waste,  339. 

by  one  joint  tenant  or  tenant  in  common,  691. 
WATER  COURSE,  See  Subterranean  Streams. 

definition,  207 

ownersliip  of,  208. 

lawful  use  of,  209. 

prior  appropriation,  210. 

right  by  prescription,  211. 

abandonment  of  use,  213. 

pollution  of,  213. 
WATER  PIPES, 

part  of  the  realty,  57. 
WAY, 

easement — acceptance  of  new  way,  193. 

of  necesssity,  153. 
m.       reasonable  necessity,  154. 
WELSH  MORTGAGE, 

definition,  763. 
WHARVES, 

erection  of,  15. 
WILLS,  See  Devise. 

definition,  1463. 

kinds  of,  1469. 

joint,  1490. 

contingent,  1506. 

contract  to  make,  1531. 

consideration  of  such  contract,  1533, 

specific  performance  of  contract,  1533. 

proof  required  to  establish  a  contract  to  make  a  will,  1534. 

revocation — contract  to  make,  1535. 

breach  of  contract  to  make — damages,  1536. 
WITNESSES, 

to  deed,  1310. 

statutory  provisions,  1310. 

to  will.  1483. 

in  presence  of  testator — what  is,  1483 

to  will — competency  of,  1484. 

to  nuncupative  will,  1494. 

required  by  the  different  States,  1495. 
207 


[whole  number  of  pages  1880.] 


